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Nuisance—Ship—Discharge of oil to lighten vessel stranded in river—Damage to 
adjoining foreshore—Need to prove negligence. 

The plaintiffs were owners of a certain area of foreshore; the first defendants 
were the owners and the second defendant was the master of an oil tanker. At 
11.45 on Dec. 3, 1950, the vessel was bound from Liverpool to Preston and on 
approaching the Ribble estuary in rough weather developed a steering fault. 
In view of the weather and the danger of turning round the master decided to 
continue into the channel. At 15.15 the vessel took an uncontrollable sheer to 
starboard and ran aground on an underwater revetment wall. There the vessel and 
the lives of the crew were in a position of grave danger, and in order to lighten her 
the master started to jettison his cargo of fuel oil. After he had jettisoned over 
four hundred tons the vessel came off the wall and grounded on some sand. A great 
deal of the oil became deposited on the foreshore of the plaintiffs and they suffered 
damage. In an action for trespass and/or nuisance and/or negligence, 

HELD: as to private nuisance there was no prerequisite that the nuisance should 
emanate from neighbouring property of the defendant; as to public nuisance the 
estuary in question was a public navigable river and analogous to a highway; 
though the plaintiffs’ foreshore was not contiguous to the river, it was sufficientl 
proximate to it to be affected by the misuse of it by the discharge of oil; and, 
therefore, the plaintiffs had a good cause of action in nuisance, either public or 
private; the principles relating to nuisance on a highway applied to damage (either 
direct or indirect) done by a ship in a public navigable river to adjoining property; 
and, consequently, to succeed the plaintiffs had to prove negligence on the part of 
the defendants : dicta of Lorp BLACKBURN in Fletcher v. Rylands (1866) (30 J.P. 436) 
and River Wear Comrs. v. Adamson (1877) (42 J.P. 244)) applied; on the facts the 
defendants had not been negligent, and, therefore, the action failed. 

Per curiam : the burden of proving negligence was on the plaintiffs, and the 
defendants merely had to satisfy the court that they had not been negligent and 
had not to prove inevitable accident: The Merchant Prince ([1892] P. 179), discussed. 


Action for trespass and/or nuisance and/or negligence. 

The first defendants were the owners of a tanker of 680 tons called the Inver- 
pool and the second defendant was the master of the vessel. On Dec. 3, 1950, 
the Inverpool was proceeding from Liverpool to Preston with a cargo of 736 
tons of heavy fuel oil. At 14.45 when she was between the Gut Buoy and Wall 
End Buoy in the approaches to the Ribble estuary with the weather clear and 
the wind force 7/8 she shipped two or three heavy seas over the port quarter, 
immediately afterwards the steering of the ship became erratic without any 
apparent cause, and she started sheering four or five points to port and star- 
board. The master ordered the engineer to increase the pressure to the steering. 
At 15.05 the engineer felt two violent blows on the propeller (sounding like 
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metal hitting metal) which he reported to the master. The ship had then entered 
the channel and was in mid-channel. On the south side of the channel there was a 
revetment wall about seven to eight feet in width, and over it, at the state of the 
tide at the material time, there was eight to twelve feet of water. At 15.15 the 
Inverpool took a heavy sheer to starboard which could not be corrected and ran 
aground on the revetment wall, thirty feet of her bows passing over the wall while 
the remainder of the hull was afloat in the channel. The master immediately or- 
dered the engines full astern, but it was found that the propeller was fouling some 
object and the vibration was so great that the engineer feared that the main 
steam pipe would fracture. The vessel remained aground on the wall and her 
position became precarious as the hull was pounding on the wall under the 
pressure of wind and tide and there was serious danger of the vessel breaking 
her back with probable loss of life and of the ship as well. At 15.25 the master 
began to discharge the oil tanks in order to lighten the ship, and at 17.30, when 
he had discharged over four hundred tons of oil and raised the ship three and 
a half feet, she bounced along the wall and off it, coming to rest on a bank of 
sand. The oil discharged by the Inverpool became deposited on the foreshore 
which belonged to the plaintiffs, the deposit extending for about 7} miles and 
varying in thickness from one to three inches and in width from three to twenty 
feet. It became necessary for the plaintiffs to close the Marine Lake at Southport 
and also parts of the foreshore and they suffered considerable damage. A 
survey report of the Inverpool showed that there was considerable damage to 
the hull, that the stern frame was badly bent and fractured in two places, 
and that one blade of the propeller was completely broken off and the other 
three were broken at the tips. 

His Lorpsutp found on the facts (i) that the decision of the master to enter 
the channel in spite of the defect of steering was right in view of the impos- 
sibility of anchoring in the weather prevailing at the time and of the danger 
of turning round; (ii) that in the situation of grave peril in which the master 
found himself and of the danger of loss of life his decision to jettison some of 
his cargo of fuel oil could not be criticised; (iii) that the stern frame was 
fractured before the vessel stranded (though there was no proof of the cause 
of fracture); and (iv) that the fractured stern frame was the cause of the vessel 
getting out of control. 


Carpmael, Q.C., and Baucher for the plaintiffs. 
Nelson, Q.C., and G. B. H. Currie for both defendants. 
Cur. adv. vult. 


Oct. 21. DEVLIN, J., delivered the following judgment. In this case ques- 
tions of seamanship and navigation arise and acting under the Supreme Court of 
Judicature (Consolidation) Act, 1925, s. 98, and R.S.C., Ord. 36, r. 43, I have 
appointed one of the Elder Brethren of Trinity House to act as an assessor 
and advise me on them. In Waddle v. Wallsend Shipping Co. (1) ({1952] 2 
Lloyd’s Rep. 131) I called attention to what seemed to me to be the unde- 
sirability of having questions of this sort tried by a judge of the Queen’s Bench 
Division sitting without assistance. The practice of sitting with the Elder 
Brethren is always followed in the Admiralty Division, and, if it is not foilowed 
in this Division as well, it is bound to lead to the belief that the result will 
not be as satisfactory as it should be. I have, therefore, been advised by an 
Elder Brother, Commodore Hubbard, R.D., R.N.R., before arriving at my 
conclusions in this case, but I have not had his assistance during the hearing. 
I hesitated in this case, as I did in Waddle v. Wallsend Shipping Co. (1), to 

(1) [1952] 2 Lloyd’s Rep. 105. 
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adjourn the trial so that an assessor might be present because of the incon- 
venience to the parties and their solicitors and counsel. But I doubt whether 
I shall in any similar case in the future allow these considerations to deter 
me again. 

The case concerns a small tanker called the Inverpool belonging to the 
defendant company which stranded in the Ribble estuary on Dec. 3, 1950, and 
the master, in order to float her, discharged about four hundred tons of fuel 
oil. The oil became deposited on the foreshore which belongs to the plaintiffs, 
the Southport Corporation, and entered the Marine Lake, a feature of the fore- 
shore. The deposit extended for a distance of about 7} miles and varied in 
thickness from one inch to three inches and in width from three feet to twenty 
feet, at one point amounting to one hundred feet. It became necessary to close 
the Marine Lake for a time and also parts of the foreshore, and it has cost, 
or will cost, the corporation a substantial sum to make good the damage. 

The deposit of oil around the coast is, it is admitted, causing considerable 
anxiety, and it is satisfactory to know that the authorities are not being 
inactive. At first sight it may appear to be unreasonable that shipowners 
whose servants cause such damage in order to save their own property should 
not automatically have to pay for it, but counsel for the defendants submits 
that at common law there is no duty at all on ships to avoid this type of damage. 
If Parliament considers that further legislation is necessary for the protection 
of the public, no doubt such legislation will be enacted. My duty is to apply 
the common law, and to examine, therefore, the causes of action on which the 
plaintiffs rely. These are trespass, nuisance and negligence. The trespass, 
alternatively the nuisance, is said to arise from the bare fact that oil was 
discharged on to the plaintiffs’ property. The negligence is put under two heads: 
(i) that there was negligent navigation resulting in the stranding, and (ii) that 
it was unreasonable and unnecessary after the stranding to jettison cargo. 
The charge of negligent navigation rests in the first instance on the fact of 
stranding, which obviously calls for an explanation. The master’s explanation 
is that it was due to a defect in the steering. The plaintiffs contend that if 
this is true the defendants must show that the defect in steering was not their 
fault, and, further, they say that with defective steering the vessel ought not 
to have entered the estuary. Counsel for the defendants, as I have said, dis- 
putes that there is any cause of action at all. It is not trespass, he says, because 
there is no direct physical interference with the property of the plaintiffs. It 
is not a public nuisance because the plaintiffs have suffered, not as members 
of the public, but as owners of property. It is not a private nuisance because 
the oil did not emanate from an adjoining property. It is not negligence because 
no duty was owed to the plaintiffs. If it was careless on the part of the Inver- 
pool to enter the estuary of the Ribble, it was not a foreseeable consequence 
of that carelessness that she might strand and have to discharge oil which 
would be carried by the wind and tide to the Southport foreshore. Thus, 
counsel for the defendants argues that the plaintiffs have not on any possible 
view of the facts any case at all. If they have a case in trespass or nuisance, 
he submits a twofold defence. The first is that the plaintiffs enjoy their property 
subject to the right of members of the public to navigate on the seas, and they 
cannot, therefore, complain of damage which is done to their property in the 
exercise without carelessness of that right. Secondly, he relies on the defence 
of necessity—in discharging the cargo the ship, he contends, was doing no 
more than was reasonably necessary for the safety of the crew and of the ship 
and cargo. 
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I think it is convenient to begin by considering whether there is a cause 
of action in nuisance. It is clear that to give a cause of action for private 
nuisance the matter complained of must affect the property of the plaintiffs. 
But I know of no principle that it must emanate from land belonging to the 
defendant. Counsel for the defendants cited Cunard v. Antifyre, Ltd. (1), and 
I think that the statement of the principle is put there as clearly and concisely 
as can be. Tasor, J., said: 

“Private nuisances, at least in the vast majority of cases, are inter- 
ferences for a substantial length of time by owners or occupiers of 
property with the use or enjoyment of neighbouring property; and it 
would manifestly be inconvenient and unreasonable if the right to com- 
plain of such interference extended beyond the occupier, or (in case of 
injury to the reversion) the owner, of such neighbouring property.” 

It is clear from this statement of principle that the nuisance must affect the 
property of the plaintiff, and it is true that in the vast majority of cases it 
is likely to emanate from the neighbouring property of the defendant. But 
no statement of principle has been cited to me to show that the latter is a 
prerequisite to a cause of action, and I can see no reason why, if land or water 
belonging to the public or waste land is misused by the defendant, or if the 
defendant as a licensee or trespasser misuses someone else’s land, he should 
not be liable for a nuisance in the same way as an adjoining occupier would 
be. Smith v. Great Western Ry. Co. (2) is a case on which the plaintiffs rely 
as showing that oil emanating from a chattel is sufficient to establish a cause 
of action in nuisance. It may well be that, if the nuisance emanates from the 
highway, whether it be a road or a waterway, the action is properly laid for a 
public nuisance. In Benjamin v. Storr (3) the plaintiff was given relief because 
his light was blocked by vans standing in the highway outside his property 
and his property affected by offensive smells from their dung. The channel 
which leads through the Ribble estuary to the port of Preston is, admittedly, 
a public navigable river and the nuisance in this case emanated from there. 
I do not think it matters that the navigable river does not adjoin the property 
of the plaintiffs. An action for a public nuisance of this type cannot in principle 
depend on contiguity to the highway; it must depend on whether the plaintiffs’ 
property is sufficiently proximate to the highway to be affected by the misuse 
of it. 

I have dealt with nuisance first because it is a wider class than trespass. 
If there is en unlawful interference with the plaintiffs’ property, the question 
whether it is a trespass or a nuisance depends on whether or not it is a direct 
physical interference. I incline to the view that in this case it is, but, having 
regard to the views I have expressed about nuisance, I think it is unnecessary 
to enter into this matter which is not covered exactly by precedent. It may 
well be that it is one of those cases which are described in the books as a nuisance 
of a particular kind analogous to trespass: see Jones v. Llanrwst Urban 
Council (4) (per Parker, J.) and Nicholls v. Ely Beet Sugar Factory (5) (per 
FARWELL, J.). 

In my judgment, the plaintiffs have a good cause of action in trespass or 
nuisance subject to the special defences raised by the defendants which I shall 
next consider. 

(1) [1933] 1 K.B. 551. 

(2) (1926), 135 L.T. 112. 
(3) (1874), L.R. 9 C.P. 400. 
(4) 75 J.P. 68; [1911] 1 Ch. 393. 
(5) [1931] 2 Ch. 84. 
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On the first of these, if one seeks an analogy from traffic on land, it is well 
established that persons whose property adjoins the highway cannot complain 
of damage done by persons using the highway unless it is done negligently: 
Goodwyn (Goodwin) v. Cheveley (1), Tillett v. Ward (2), and Gayler & Pope, 
Ltd. v. B. Davies & Son, Ltd. (3). These cases amplify the principle in Holmes 
v. Mather (4) which dealt with collisions on the highway itself and which 
is the foundation of the modern practice whereby a plaintiff in a running-down 
action sues for negligence and not for trespass to the person. I know of no 
case in which the same principle has in terms been applied to collisions in public 
navigable waters, but clearly it is so applied, for a plaintiff would not get very 
far in an Admiralty action if he sued for trespass to a chattel. This suggests 
that the amplification of the principle ought likewise to be applied in the case 
of property adjacent to public navigable waters. Again, I know of no case which 
on its facts decides that in terms, though there are dicta in The Swift (5) 
({1901] P. 173)—a rather different type of case—on which counsel for the defen- 
dants properly relied. 

But there is hardly need to search for exact authority, for the point is covered 
by two dicta, which may be obiter, but which bear the great authority of Lorp 
BLACKBURN and lay down the same rule on land and water. In Fletcher v. 
Rylands (6) BLackBuRN, J., said: 

“* Traffic on the highways, whether by land or sea, cannot be conducted 
without exposing those whose persons or property are near it to some 
inevitable risk; and that being so, those who go on the highway, or have 
their property adjacent to it, may well be held to do so subject to their 
taking upon themselves the risk of injury from that inevitable danger . . .” 


The learned judge then goes on to say that such persons cannot recover 
“‘ without proof of want of care or skill occasioning the accident . . . 
In River Wear Comrs. v. Adamson (7) Lorp BLACKBURN said: 


“* My Lords, the common law is, I think, as follows:—Property adjoining 
to a spot on which the public have a right to carry on traffic is liable to be 
injured by that traffic. In this respect there is no difference between a 
shop, the railings or windows of which may be broken by a carriage on 
the road, and a pier adjoining to a harbour or a navigable river or the 
sea, which is liable to be injured by a ship. In either case the owner of 
the injured property must bear his own loss, unless he can establish that 
some other person is in fault, and liable to make it good.” 


Lorp BLACKBURN refers to injury by a ship. The principle is not, in my judg- 
ment, restricted to direct injury, as when a ship strikes a pier, but is equally 
applicable to injury which is done indirectly by a ship in the ordinary course 
of navigation. It covers injury done as the result of the discharge of oil, if 
the discharge is a prudent measure of safety taken by the master of the ship 
because of the vessel finding herself in distress without her fault. The Oil in 
Navigable Waters Act, 1922, is not directly in point because it applies only 
to criminal offences, but it is interesting to observe the test there laid down. 
(1) (1859), 23 J.P. 487; 4 H. & N. 631. 
(2) (1882), 47 J.P. 438; 10 Q.B.D. 17. 
(3) [1924] 2 K.B. 75. 
(4) (1875), 39 J.P. 567; L.R. 10 Exch. 261. 
(5) [1901] P. 168. 
(6) (1866), 30 J.P. 436; L.R. 1 Ex ch. 265; affd. H.L., sub nom. Rylands v. Fletcher, 
(1868), 33 J.P. 70; L.R. 3 H.L. 330. 
(7) (1877), 42 J.P. 244; 2 App. Cas. 743. 
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Prima facie it is an offence under the Act to discharge oil in territorial waters, 
but it is a good defence if it was necessary to discharge the oil by reason of 
the happening to the vessel of some accident. I think that the same test is 
under the common law applicable in the case of civil proceedings; and that 
owners whose property adjoins the sea, equally with owners whose property 
adjoins the highway, take the risk of damage being done by users of the sea or 
of the highway who are exercising with due care their rights of navigation or 
of passage. To the word “adjoin” I give the interpretation I have already 
considered, i.e., the test is proximity and not contiguity. 

On this view of the law it is unnecessary for me to consider in detail the 
alternative defence of necessity, which is in some respects only a variant of 
the defence which I have already considered. One of the earliest cases of 
necessity, Mouse's Case (1), was a case of jettison. But the defence of necessity 
applies irrespective of the situation of the property damaged and so of the 
principle I have just considered; on the other hand, I am not satisfied that 
it applies (as it does under the principle I have just considered) if the only object 
the salvation of which is at stake is a ship. I am not prepared to hold without fur- 
ther consideration that a man is entitled to damage the property of another with- 
out compensating him merely because the infliction of such damage is necessary 
in order to save his own property. I doubt whether the court in such circum- 
stances can be asked to evaluate the relation of the damage done to the pro- 
perty saved, by inquiring, for example, whether it is permissible to do £5,000 
worth of damage to a third party in order to save property worth £10,000. 
In the ordinary case of jettison the property which is sacrificed is the property 
of a person who is interested in the venture, and an equitable adjustment is 
made by the application of general average. The same considerations may not 
apply to the property of a third party who has no stake in the venture which 
is being saved. The defence of necessity would, therefore, have called for close 
examination if in fact it had been based solely on the saving of property and 
if in law I had thought that the plaintiffs’ rights of ownership in the fore- 
shore were unqualified by their proximity to the sea. But, apart from the law, 
on which I have already expressed my view, the facts of this case, when 
examined, show that the peril said to justify the discharge of the cargo is that 
the ship was in imminent danger of breaking her back. The consequence of 
that would be not merely that the ship herself would become a total loss but 
that in the circumstances of this case the lives of the crew would have been 
endangered. The safety of human lives belongs to a different scale of values 
from the safety of property. The two are beyond comparison and the necessity 
for saving life has at all times been considered a proper ground for inflicting 
such damage as may be necessary on another’s property. I think, therefore, 
that, if I am wrong in the application of the principle which I have taken from 
Lorp BLacKBuRN, the defence in this case can equally well be put on the ground 
of necessity. 

It is, of course, an answer to either of these defences if the predicament in 
which the ship found herself was due to her own negligence. Indeed, in the 
principle I am applying it is necessary, as Lorp BLACKBURN says, for the 
plaintiffs to prove negligence, and so my examination of the law results in the 
conclusion that this action is to be treated in the same way as any running- 
down or collision case in which the plaintiff alleges negligence. I do not accept 
counsel for the defendants’ submission that if the master was careless, never- 
theless he could not have anticipated this form of injury to the plaintiffs’ 


(1) (1608), 12 Co. Rep. 63. 
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property. The damage and nuisance that is caused to the coast by oil on the 
water is well known. If done deliberately it is punishable by statute, and I 
think that it is a matter which should be well in the mind of the master of 
every coastal tanker. He must be aware that if in an estuary he gets himself 
into a position where he has to jettison oil, it is very likely to reach some part 
of the coast. In this case the master accepted the likelihood of the oil reaching 
the Southport foreshore. 

In saying that this is an ordinary case of negligence, I must make one qualifi- 
cation. The plaintiffs allege on the authority of The Merchant Prince (1) that 
the circumstances in which the stranding occurred shift the burden of proof 
and require the defendants to prove inevitable accident. It will be more con- 
venient to deal with this after the facts have been ascertained. [His LorpsHip 
stated the facts and continued:] I turn back now to deal with the matters in 
dispute. The charges that the master ought not to have entered the channel 
or to have jettisoned after stranding cause me little difficulty, and I can deal 
with them both broadly by saying that I see no reason to criticise the decisions 
of the man on the spot and certainly none to condemn them as evidencing his 
incompetence. The plaintiffs contend that the master, knowing before he 
entered the channel that there was something wrong with his steering, ought 
to have anchored or turned about and hove to or put back to sea. The master 
answered that in the weather at the time, to anchor was impossible and to 
turn about more dangerous than to proceed. He recognised the danger of pro- 
ceeding into a narrow channel with defective steering gear; he weighed up 
the two evils, he said, and considered that the lesser of the two was to attempt 
to get into sheltered water. I should not without assistance be able to say 
whether he made the right choice or not, but I should feel able to say that his 
choice was not a careless or unskilful one, which would be enough to dispose of 
the charge of negligence. In fact, the Elder Brother advises me that, in his 
opinion, the master’s decision was the right one, and I accept that advice. 
As to the jettisoning I consider, and the Elder Brother agrees with this, that 
the master’s decision to lighten his vessel cannot fairly be criticised. On the 
whole, I see no sufficient reason to think that the master did not fix with 
reasonable accuracy the spot where he went aground. But I do not regard the 
point as of paramount importance. His course of action was not, in my view, 
to be determined by an exact calculation of where he was and a close assess- 
ment of his chances of safety if he left it to the tide. His ship was, the Elder 
Brother advises me, in a situation of grave peril with a real and imminent 
danger that she might break her back with consequent loss of life. In these 
circumstances, I think the master was right in making sure, even at the risk 
of making doubly sure, that she got off before the tide turned. I do not say 
he did make doubly sure. I am impressed with the point that counsel for the 
defendants made that, since the vessel, even after jettisoning four hundred 
tons, did not get off the wall until just at or after high water, it is difficult to 
criticise the master for being over-cautious. 

The remaining point is much more difficult, because it has not proved possible 
to arrive at any clear conclusion as to what caused the defect in steering. It 
remains, the master said, a puzzle and a mystery to him. The plaintiffs say, 
therefore, that the defendants have failed to prove that they were not respon- 
sible for the loss. I approach the problem by considering, first, what relevant 
damage was found on the ship at her survey. The propeller blades were broken 
and so was the stern frame. If the stern frame was fractured or even cracked, 


(1) [1892] P. 179. 
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it would be quite enough to account for the ship’s behaviour. Is there sufficient 
evidence to support the inference that the stern frame was fractured before the 
vessel stranded? I think on the whole that there is. The damage could, of 
course, have been done as she was crossing the wall or afterwards on the sand. 
But if I accept, as I do, the engineer’s evidence of the propeller fouling on two 
occasions when the stern was still afloat, first, between Wall End Buoy and 
Salter’s Buoy, and, secondly, just after the stranding, it points to the damage 
being done earlier. On both occasions it sounded as if the propeller was striking 
metal. That suggests that in two different places in the channel it was the 
same sort of metal object that was being struck, and, therefore, that it was 
a metal object that was travelling with the ship. The defendants’ theory that 
the propeller was fouling a part of the stern frame that was loose or out of 
alignment fits in with this, and the theory is certainly not weakened by the 
fact that the stern frame was afterwards found to be fractured. I accept this 
theory and find as a fact that the stern frame was fractured before 15.05 when 
the propeller first fouled. I find that the fractured stern frame was the cause 
of the vessel getting out of control. 

Is there evidence to show how the stern frame was fractured ? The defen- 
dants’ theory is that it was done by the two or three very heavy seas that she 
shipped at about 14.45. Assuming the stern frame to be sound, I cannot see 
how heavy seas could by themselves fracture it, and I am advised by the Elder 
Brother that they could not. They could, of course, if they drove the stern 
frame up against some hard object. The Elder Brother points out that between 
the Gut Buoy and the Wall End Buoy just about the bar, there are places where 
the ship would not have much water under her stern, and suggests as a possibility 
that the stern frame might have been broken against the bed of the channel. 
This hypothesis was not advanced at the trial and I feel now that it is too 
speculative for me to adopt in the absence of any supporting evidence from 
the master or engineer. The plaintiffs’ theory is that the fracture was caused 
by the vessel striking the revetment wall owing to negligent steering at some 
point before that at which she grounded. I do not accept this. In the first 
place I am advised that it is unlikely that she could have struck the wall in 
such a way as to damage her stern; the plaintiffs’ theory was put to the 
defendants’ witness, Mr. Evans, and the Elder Brother considers that Mr. 
Evans’s opinion on this point is correct. In the second place, I do not think 
it could have happened without the knowledge of the engineer, whose evidence 
I accept. Thirdly, it certainly could not have happened without the master’s 
knowledge; and while I do not want to decide the matter simply by accepting 
his evidence, the circumstances do not point to his telling a lie and I do not 
feel that he was. The evidence of the master of the Clyde Brae, a following 
ship, for what it is worth, bears out his story. On the evidence I am unable to 
say how the stern frame fractured. I may add that I do not accept the theory 
that the vessel’s loss of control was due to sea damage done to some part of 
the steering gear such as the rods and chains along the deck. As in the case 
of the stern frame, I am advised that it is unlikely that the sea alone could 
do any serious damage. If it had, I should have expected it to be found in 
the survey; if there were any signs of it there, my attention was not drawn 
to them. 

In this state of the evidence counsel for the plaintiffs submits that the defen- 
dants must prove inevitable accident. To do this they must prove the cause 
or causes of the accident, and, if they cannot do that, they fail. He relies on 
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The Merchant Prince (1). In that case the defendant ship under way ran 
into the plaintiff ship at anchor. Fry, L.J., said: 


“The burden rests on the defendants to show inevitable accident. To 
sustain that the defendants must do one or other of two things. They 
must either show what was the cause of the accident, and show that the 
result of that cause was inevitable; or they must show all the possible 
causes, one or other of which produced the effect, and must further show 
with regard to every one of these possible causes that the result could 
not have been avoided.” 


If there is a burden on the defendants in the present case to prove inevitable 
accident they have not, in my opinion, discharged it. They have not shown the 
ultimate cause or causes: indeed, they have not set about the proof at all. 
I accept that on the voyage in question the vessel showed no sign of any defect 
in her steering until 14.45, and I am satisfied that until then the master knew 
nothing of it. But I cannot exclude the possibility that there was some defect 
in her stern frame which made it liable to fracture. I think that the proof of 
inevitable accident in such a case as this requires that the defendants should 
offer some detailed evidence of the steps they took, by way of surveys and so 
forth, to make sure that there were no discoverable defects in her structure; 
in short, they should prove that they had exercised due diligence to make and 
keep her seaworthy. This they have not done. 

I do not find The Merchant Prince (1) an easy case to apply. One must 
distinguish, I think, between a case where inevitable accident has to be proved 
as a matter of defence and a case of res ipsa loquitur. Take, for example, 
trespass to which inevitable accident may be a defence. When the plaintiff 
proves the trespass (I am dealing now with the ordinary case and not with 
trespass arising from use of the highway) his cause of action is complete, and 
the defendant fails unless he proves his defence. But when the cause of action 
is negligence, the plaintiff must prove negligence; res ipsa loquitur is a prin- 
ciple which helps him to do so. If one looks at the classic statement of the rule 
by Erte, C.J., in Scott v. London Dock Co. (2) (3 H. & C. 601), one finds that 
it says no more than that the happening of an accident may in certain circum- 
stances itself be reasonable evidence of negligence; and when there is reason- 
able evidence of negligence put forward by the plaintiff and no explanation 
put forward by the defendant, the plaintiff is, of course, entitled to succeed. 
If the defendant offers a plausible explanation consistent with his diligence, 
the plaintiff is back where he was before and must show the greater pro- 
bability of negligence. The distinction is seen at once in pleading. In trespass 
the defendant must plead inevitable accident: Hall v. Fearnley (3). In negli- 
gence he need only plead a denial: Rumbold v. London County Council (4). 
The cases in which the res ipsa loquitur rule is elaborated were cited and applied 
by Laneton, J., in The Kite (5), and more of them will be found in the judg- 
ment of Arxrnson, J., in Imperial Smelting Corpn., Lid. v. Joseph Constantine 
S.S. Line, Lid. (6). The rule as there stated does not require from the defendant 
the sort of proof demanded by Fry, L.J. The Merchant Prince (1) was not 


(1) [1892] P. 179. 
(2) (1865), 3 H. & C. 596. 
(3) (1842), 3 Q.B. 919. 
(4) (1909), 25 T.L.R. 541. 
(5) [1933] P. 154. 
(6) [1940] 2 All E.R. 46; [1940] 1 K.B. 812; revsd. C.A., [1940] 3 All E.R. 211; [1940] 
2 K.B. 430; revsd. H.L., sub nom. Joseph Constantine S.S. Line, Ltd. v. Imperial Smelting 
Corpn., Litd., [1941] 2 All E.R. 165; [1942] A.C. 154. 
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a case of trespass or anything of that sort, but one in which the plaintiff alleged 
negligence and sought to prove it by offering the circumstances of the collision 
as prima facie evidence. The case embodies a rule of long standing in Admiralty 
matters involving a collision with a ship at anchor. It may be that it is pro- 
perly to be regarded as a rule of limited application. If I had to rely on my own 
judgment, I should not be able to appreciate the distinction that has been drawn 
between The Merchant Prince (1) and The Kite (2) in later cases such as 
_ The Dageid (3) (80 Lloyd’s Rep., 522). But I need not pursue these difficulties, 

because in relation to a decision of the Court of Appeal they are impertinent 
and because I think that I can without directly meeting them give to the decision 
in The Merchant Prince (1) all the effect that I am bound to give to it. That 
decision does not enable the plaintiffs to succeed otherwise than on a charge 
of negligence which they have pleaded. The only negligence alleged in this 
case is against the master, who is the second defendant, in respect of his naviga- 
tion and management of the Inverpool in relation to this voyage; the owners 
of the ship, the first defendants, are sued only as answerable for the master’s 
wrongdoing. I am satisfied that the master was not personally negligent and 
that he had not before 14.45 any reason to apprehend that there was any defect 
in his ship. If the rule in The Merchant Prince (1) requires him personally to 
prove what the cause of the defect in the steering was, and I doubt that it does, 
then it cannot stand against the decision of the House of Lords in Woods v. 
Duncan (4), which lays it down that, if a defendant can satisfy the court that 
he personally was not negligent, he does not have to explain how the accident 
occurred. 

There can be no doubt that, apart from any principle that may be derived 
from The Merchant Prince (1), the rule laid down by Lorp BiacksuRN which 
I am applying, requires the plaintiff to prove negligence and not the defendants 
to prove inevitable accident. For the reasons which I have given the plaintiffs 
have failed to prove negligence and, accordingly, there must be judgment for 
the defendants. 

Judgment for defendants. 

Solicitors: Sharpe, Pritchard & Co., agents for R. E. Perrins, town clerk, 
Southport (for the plaintiffs); Thomas Cooper & Co. (for the defendants). 

G.F.L.B. 
(1) [1892] P. 179. 
(2) [1933] P. 154. 
(3) (1947), 80 Lloyd’s Rep. 517. 
(4) [1946] 1 All E.R. 420, n.; [1946] A.C. 401. 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp MERRIMAN, P., AND CoLLINGwoop, J.) 
October 22, 1953 
ROBERTS v. ROBERTS 


Husband and Wife—Maintenance order—Discharge—Evidence of matters available 
at original hearing—Admissibility—Summary Jurisdiction (Married Women) 
Act, 1895 (58 and 59 Vict., c. 39), 8. 7. 

On Nov. 14, 1950, the wife obtained an order under the Summary Jurisdiction 
(Separation and Maintenance) Acts, 1895 to 1949. No allegation was then made 
by the husband that the wife had committed adultery. The husband now applied 
under the Summary Jurisdiction (Married Women) Act, 1895, s. 7, for the discharge 
of the order on the ground that the wife had committed adultery. In support 
of his application the husband stated that when he went home after demobilisation 
in 1945 he saw and heard certain things as a result of which he was satisfied that the 
wife had been living in the matrimonial home with a certain man ; that since Nov. 
14, 1950, the man had continued to live in the same house as the wife; and that on 
an occasion since Nov. 14, 1950, the husband had accused the wife, in the presence 
of a witness, of living with, and being kept by, this man, and the wife, as she now 
admitted, had stood by and not denied this. It was contended by the wife that, 
by s. 7, the act of adultery on which the husband sought to rely could be proved 
only by evidence of matters which had occurred since Nov. 14, 1950. 

Hep: although the words “‘ upon fresh evidence * appeared in the first part 
of s. 7, they did not appear in, and were not to be read into, the second part of 
s. 7 under which the husband’s application was made; accordingly, the husband’s 
evidence of matters which had occurred prior to the original hearing, although 
not given at that hearing, was, nevertheless, admissible on the application to 
discharge the original order; on the facts the husband had proved his case; and, 
since the second part of s. 7 was mandatory in its terms, the order of Nov. 14, 1950, 
would be discharged. 

Ramsdale v. Ramsdale (1945) (109 J.P. 239), applied. 


APPEAL by the wife against an order of the Liverpool city justices dated 
Feb. 2, 1953. 

On Nov. 14, 1950, the justices made an order in favour of the wife under 
the Summary Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, 
on the ground that the husband had been guilty of wilful neglect to provide 
reasonable maintenance for her. On Feb. 2, 1953, on the husband’s application, 
the justices found that the wife had committed adultery and by virtue of s. 7 
of the Summary Jurisdiction (Married Women) Act, 1895, they discharged the 
order of Nov. 14, 1950. The wife appealed. 


Nance for the wife. 
Pain for the husband. 


LORD MERRIMAN, P.: It is clear that at the time of the making of 
the original order on Nov. 14, 1950, the husband had knowledge of his wife’s 
association with a particular man. It is clear, also, that he believed that that 
knowledge was sufficient to prove adultery, and that he did not raise that issue 
at the time of the making of the order. If he had done so, and if the justices 
had found that the association with this man was and had been an adulterous 
association, they would have had no jurisdiction to make the order in favour 
of the wife, because the Summary Jurisdiction (Married Women) Act, 1895, 
s. 6, provides that: 


‘* No orders shall be made under this Act on the application of a married 
woman if it shall be proved that such married woman has committed an 
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act of adultery: Provided that the husband has not condoned, or con- 

nived at, or by his wilful neglect or misconduct conduced to such act of 

adultery.” 
In other words, on Nov. 14, 1950, the husband stood by and allowed the order 
to be made without raising that issue. Manifestly, if, after that, he had applied 
for leave to appeal out of time against that order, he would have been con- 
fronted by that very difficulty, that he had stood by. It is not necessary to 
decide what would have happened. He is to be assumed, for the purposes of 
this case, to have known all that it was relevant for him to know at the time 
the original order was made. 

The present application is made under the Summary Jurisdiction (Married 
Women) Act, 1895, s. 7. There are two parts of that section. The first provides 
that the court in which the original order was made, 


““... may, on the application of the married woman or of her husband, 
and upon cause being shown upon fresh evidence to the satisfaction of 
the court at any time, alter, vary, or discharge any [order made under 
the Act], and may upon any such application . . . increase or diminish 
the amount of any weekly payment ordered to be made. . .” 


provided that the limit, which is now £5, is not exceeded. By the Money Pay- 
ments (Justices Procedure) Act, 1935, s. 9, in dealing solely with increase or 
diminution of the amount of a weekly payment, the words “ upon fresh evi- 
dence "’, with their well-known significance, are no longer to apply. But those 
words continue to apply to any other attempt under s. 7 of the Act of 1895 to 
alter, vary, or discharge any order; and they mean, as has been said repeatedly, 
evidence of something which has happened since \the former hearing, or has 
come to the knowledge of the party applying sincg the hearing, and could not 
by reasonable means have come to his knowl before that time. In con- 
trast with that part of the section, the concluding words of the section, under 
which this present application is made, read as follows: 


“If any married woman upon whose application an order shall have 
been made under this Act or the Acts mentioned in the schedule hereto 
. . « Shall voluntarily resume cohabitation with her husband, or shall com- 
mit an act of adultery, such order shall upon proof thereof be discharged.” 


In the first part of that section the jurisdiction of the justices is discretionary 
and permissive, whereas, in the second part, with which we are concerned, the 
making of the order of discharge is mandatory if either of two things is proved 
to have happened—either that since the making of the order the wife has resumed 
cohabitation with her husband, or that since the making of the order she has 
committed an act of adultery. It is plain that the act of adultery referred to 
must be one which has been committed since the making of the order, because 
it relates to the discharge of an order “‘ which shall have been made ”’ on the 
application of a wife. 

In this case the evidence adduced before the justices in support of the charge 
that the wife has, since the making of the order, committed an act of adultery, 
begins with the association between the wife and the man mentioned, of which 
the husband knew before the order was made on Nov. 14, 1950. His case was 
that when he was demobilised in 1945 and went home, he found a state of 
things prevailing which satisfied him that his wife was living in the matrimonial 
home with the man mentioned, and, without going into unnecessary detail, he 
gave evidence of circumstances tending to show that that was so. That evi- 
dence, which, as I have said, was available at the time of the first hearing, was 
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given on the application to discharge the original order, but it was supplemented 
by the fact that from 1945 to that day the man in question had continued to live 
in the same house as the wife in circumstances which gave ample opportunity of 
indulging a guilty affection, if that existed between them. That part of the 
story could not have been told at the time of the first hearing, for it then lay 
in the future; but it was to the association as a whole that the husband asked 
the justices to look in deciding whether, within a short time of the hearing, 
even, it may be, on the night before the hearing, adultery was being committed 
by his wife with a man for whom it was alleged she had had a guilty affection 
even before the husband came home from the war in 1945. Further, the wife 
admitted that she had only obtained the order of Nov. 14, 1950, at the instance 
of the National Assistance Board, because she was drawing national assistance. 

Since the making of that order she had tried to enforce payment by the 
husband of arrears, and on that occasion the husband had made some 
remark to her, in the presence of a nephew who was also living in the same 
house as the wife, that she had “a nerve” to try to enforce orders against 
him when she was living with, and being kept by, this other man. The evidence 
is, and it has been accepted, that she made no protest against that remark, 
and that the nephew said something to the effect that it was no business of 
his. In other words, for what it was worth, and in the circumstances, I think 
it was worth something. She stood by when, as she admitted to the justices, 
she knew that her husband was accusing*her of continuing an adulterous 
association with this man, and made no attempt to deny it. We are faced with 
the argument that because the words “‘ upon fresh evidence ”’, with the implica- 
tion which has been attached to them, are used in the first part of s. 7, they 
must be read and imported into the latter part of the section, with which we 
are dealing. We have asked in vain for any authority for that proposition. 
None has been forthcoming, in spite of the careful argument which has been 
addressed to us by counsel for the wife. Moreover, I doubt whether the drafts- 
man would have been artistic if he had actually put the words into the second 
part of the section, because the very acts with which he is dealing (resuming 
cohabitation, and committing adultery, after an order), must, in the nature 
of things, have happened since the making of the order. What is really argued 
is that, the act of adultery on which it is sought to rely being itself a fresh act, 
it can only be proved by evidence of matters which have occurred since the 
making of the order. I am unable to accept that proposition, which, in my 
opinion, flies in the face of an authority by which we are bound: Ramsdale 
v. Ramsdale (1) where the wife applied to the justices for an order on the ground 
of her husband having deserted her, and an order was made in her favour on 
Mar. 11, 1942. In 1945 the husband applied to the justices to discharge the 
order, on the ground that since it was made the wife had been guilty of adultery. 
This charge was based, first on the suggestion that she was conducting, and 
indeed continuing, an adulterous association with a named man. It was held 
that it was clear that what the justices had to deal with was the question: 
Aye or no, had adultery been committed since the date of the making of the 
order ? But that did not mean, and should not be taken to mean, that that 
excluded evidence of the nature of the association between the wife and the 
man named before the making of the order. In my opinion, a short passage 
from the judgment of WALLINGTON, J., puts the matter, if I may say so, so neatly, 
and in a way which so completely covers the case with which we are dealing, 
that I adopt it as part of my judgment in the present case. He said: 


(1) (1945), 109 J.P. 239. 
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“. . . I do think it is desirable that emphasis should be placed upon 
the impossibility of dealing with a case of this kind, where the inference 
of adultery, if it is to be drawn at all, must depend upon proof of inclination 
and opportunity . . . unless the whole of the story is told almost from 
beginning to end. It is quite conceivable that you might have a case in 
which the whole of the evidence of inclination is founded upon facts that 
took place before the original hearing, and the whole of the evidence of 
opportunity is founded upon facts that are proved to have taken place 
after the original hearing, so that you get one half of the case before and 
the other half after the original hearing. Therefore it is obvious in a case 
of that sort that if you only have evidence of the facts that have taken 
place after the original hearing you could not hope to make out a proper 
OND . os" 

Although it is true that in this case there is some evidence of a guilty affection 
after the original hearing, and some evidence of opportunity before the original 
hearing, that passage, in my opinion, is decisive of the issue in this case. I 
think this appeal fails, and should be dismissed. 


COLLINGWOOD, J.: I agree. The issue here under the Summary 
Jurisdiction (Married Women) Act, 1895, s. 7, is whether adultery has been 
committed since the order—not on any specific occasion, but at any time since 
the order. Direct evidence of such adultery is not required in this more than 
in any other case. The question is: Can the commission of adultery be inferred 
from circumstances which lead to it, by fair inference, as a necessary con- 
clusion ? Those circumstances must include a large number of matters— 
familiarity, suspicious conduct, admissions and the like. But the inquiry covers 
the whole association between the wife and the particular man, as forming 
the background against which the significance of their acts is to be judged. 
In my opinion, the order of the court does not and cannot be taken to create 
an oblivion of all that has gone before, and that is what we have been asked 
to say. In my opinion, this case is covered by Ramsdale v. Ramsdale (1). The 
quotation from the judgment of Lorp Merriman, P., and the part of the judg- 
ment of WALLINGTON, J., to which my Lord has referred, entirely cover the facts 
in this ease. I would only add that I share the difficulty of Lornp MerrRm™aN, P., 
in importing the requirement of fresh evidence into the final part of s. 7 of the 
Act of 1895 in regard to matters which, ex hypothesi, cannot take place until 
after the making of the order. I agree that this appeal should be dismissed. 

Appeal dismissed. 
Solicitors: Dubovie, Freeman & Co., agents for A. D. Abrahamson & Co., 
Liverpool (for the wife); Helder, Roberts, Giles & Co., agents for John A. Behn, 


Twyford & Reece, Liverpool (for the husband). 
G.F.L.B. 


(1) (1945), 109 J.P. 239. 
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COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., HAVERS AND GLyN-JONEsS, J.J.) 
Oct. 28, 1953 
REG. v. POWELL 


Criminal Law—Committal for trial—Chairman of examining justices also 
presiding in court where appellant tried at quarter sessions—Validity of 
proceedings—Course desirable to be followed. 

Criminal Law—Sentence—Preventive detention—Recidivist—Spells of honest 
work between convictions. 

The chairman of the examining justices who committed the appellant for trial 
at quarter sessions, being also deputy chairman at quarter sessions, presided in the 
court which sentenced the appellant. 

HELD, that there was no ground in law why the same person should not sit in 
both capacities, and neither the conviction nor the sentence at quarter sessions 
could be interfered with by the Court of Criminal Appeal on that ground, but 
the practice was not a desirable one, and, as a general rule, it should be 
arranged for the trial at quarter sessions to take place in a court in which the 
chairman of the examining justices was not presiding. 

Per curiam: Preventive detention is intended for prisoners who have shown 
by their previous history and conduct that they cannot be trusted to abstain from 
crime, but if this is shown the sentence is not rendered inappropriate by the fact 
that a prisoner has done spells of honest work between convictions. 

APPLICATION for leave to appeal against sentence. 

The applicant, William Alfred Powell, was convicted at Monmouthshire 
Quarter Sessions on July 4, 1953, of the larceny of a quantity of copper cable 
and of carrying an offensive weapon, contrary to the Prevention of Crime Act, 
1953, s. 1 (1), and was sentenced to five years’ imprisonment for the larceny 
and two months’ imprisonment concurrently for the offence under the Preven- 
tion of Crime Act, 1953. 

No counsel appeared. 


LORD GODDARD, C.J., delivered the following judgment of the court. 
The applicant pleaded Guilty at the Monmouthshire Quarter Sessions to the 
larceny of a quantity of copper cable, and to carrying an offensive weapon, 
contrary to s. 1 (1) of the Prevention of Crime Act, 1953. He was sentenced 
to five years’ imprisonment for the larceny and two months’ imprisonment 
concurrently for the offence under the Prevention of Crime Act. He applies 
for leave to appeal against his sentence on the ground that the deputy chair- 
man who sentenced him was also chairman of the examining magistrates who 
committed him for trial. We cannot say that there is any reason in law why 
the chairman of committing magistrates, who happens to be a chairman or 
deputy chairman of quarter sessions, should not sit to deal with the case at 
quarter sessions, though, no doubt, it is not altogether desirable that that should 
take place, and, as a general rule, if it happens that a case has been committed 
to quarter sessions by a bench of which either the chairman or the deputy chair- 
man of quarter sessions was a member, it should be arranged that the prisoner, 
when tried on indictinent at quarter sessions, should be brought before a court 
in which the chairman or deputy chairman is not sitting. But it is not a ground 
in law on which we could interfere with the sentence, and there is no question 
about the conviction because the applicant pleaded Guilty. 

There is one other matter the court thinks it necessary to point out for the 
guidance of this particular deputy chairman, who, apparently, does not under- 
stand, or has not read, what the court has said on previous occasions on appeals 
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from him. This was a case in which quarter sessions appear to have considered 
that it would have been proper to have passed a sentence of preventive 
detention. The applicant has a very bad record, and it is just the sort of case 
for which Parliament has provided preventive detention. The deputy chair- 
man said the bench would have given preventive detention but for the decisions 
of this court, which he seems to have thought prevented him from doing so. It is 
perfectly true that, soon after the Criminal Justice Act, 1948, came into force, 
this court did, in Rex v. Askew (1), say that preventive detention should be 
kept for habitual criminals and that it was not every person who had the 
statutory number of convictions, which are three, who should be sent to pre- 
ventive detention. The learned deputy chairman seems to have thought that 
the court was laying down that, unless the prisoner was one who could have 
been convicted under the Prevention of Crimes Act, 1908, as an habitual 
criminal, it was not right to give a sentence of preventive detention. That was 
not what the court meant, and I do not think it was what the court said. 
What we meant was that a case where a prisoner has shown by his conduct 
that he is a recidivist in crime is one in which preventive detention should 
be given, but that it was not necessary to give preventive detention every time 
it was brought to the notice of the court that the prisoner had three previous 
convictions. That was pointed out emphatically by this court, consisting of 
HitBery, STREATFEILD, and McNarr, JJ., in Reg v. Gardner (2), an appeal 
from this learned deputy chairman in November, 1952, and I hope the learned 
deputy chairman will now understand that the court is not attempting to put 
any limit on the provisions Parliament has made, save that they have indicated 
that the mere fact that a man has three previous convictions and is over thirty 
years of age should not, ipso facto, render him liable to preventive detention. 
Preventive detention ought to be kept for prisoners who have shown by their con- 
duct and previous history that they cannot be trusted to abstain from crime, 

though they may do spells of honest work between convictions. 
Application dismissed. 
T.R.F.B. 

(1) 113 J.P. 511; [1949] 2 All E.R. 687. 
(2) (1952), unrep. 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp Merrman, P., anp CoLt~Inewoopn, J.) 
Oct. 30, 1953 
STARKIE v. STARKTE 


Husband and Wife—Appeal—Failure of justices to supply to High Court statement 
of reasons for their decision—Questions directed to justices—Matrimonial 
Causes Rules, 1950 (S.I., 1950, No. 1940), r. 71 (3). 

APPEAL by the husband against an order of the justices for the Cockermouth 
petty sessional division of Cumberland, dated Aug. 10, 1953. 

On July 24, 1953, the wife issued a summons under the Summary Jurisdiction 
(Separation and Maintenance) Acts, 1895 to 1949, alleging that the husband had 
deserted her on July 20, 1953, and that he had wilfully neglected to provide 
reasonable maintenance for her and the infant child of the marriage from the 
same date. On Aug. 10, 1953, the justices dismissed the charge of desertion, 
but found proved the charge of wilful neglect to maintain, and made an order in 
favour of the wife. The husband appealed. 


Sneade for the husband. 
D. R. Ellison for the wife. 


LORD MERRIMAN, P.: When the justices were, in due course, asked 
to give the reasons for their decision, their clerk sent the following statement: 
“‘T hereby certify that the reason given by the [justices] for their decision 
in this matter on Aug. 10, 1953, was that the [husband] had neglected to 
maintain the complainant and child.” 
This is tantamount to saying: ‘‘ We find wilful neglect to provide reasonable 
maintenance for the wife and child proved because we find that he has wilfully 
neglected them.’”’ This forces me to speak plainly, not, I regret to say, for the 
first time during the present sittings of this court, though this is by far the most 
glaring instance of what I meant in Sullivan v. Sullivan (1) (to which I refer 
the justices and their clerk), where I said that justices 
“. . . are entitled to make the order, or decline to make the order, 
without giving reasons, but they are bound to give this court, in the event 
of an appeal, a proper and sufficient statement of the reasons upon which 
their decision was based.” 
I went on to say, in what I hope were unmistakable terms, that the failure to 
do so was a defiance of this court and a dereliction of duty. I also said (ibid., 52): 
“. . . I wish to say quite plainly that if this court is treated in this way 
again after this warning, it may be necessary for us to consider what 
powers we have to ensure that the parties are not put to unnecessary 
expense owing to dereliction of duty on the part of justices’ clerks.” 
I will set out the questions to which we require a full answer before we decide 
this appeal. They are as follow: 
** (i) In respect of the first parting (from about Aug. 31, 1952, to July 11, 
1953) did the justices accept the evidence of the husband in cross-examination 
by the wife’s solicitor that he agreed to pay maintenance, and, if so, at what 


(1) 111 J.P. 27; [1947] P. 50. 
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rate per week if the wife was (a) working or (b) not working, respectively ? 

“ (ii) Did the justices accept the evidence of both the husband and the 
wife that the husband paid maintenance at the rate of £4 10s. per week 
between the resumption of cohabitation on July 11, 1953, and July 20, 1953, 
the date of the present parting ? 

“* (iii) On what grounds was the wife’s complaint of desertion in respect 
of the present separation dismissed ? (a) What did the justices find was the 
nature of this parting, and on what evidence did they base their finding ? 
(b) If the justices found that the parting was consensual, did they find that 
there was any agreement (i) expressed, or (ii) implied, that the husband 
should pay maintenance for the support of the wife and/or the child ? 
(c) If so, how much ? Note (which applies to the whole question): A full 
statement of the grounds for this answer is required. (d) After the parting 
on July 20, 1953, did the husband pay the wife any maintenance in respect of 
herself and/or the child, and, if so, how much respectively? (e) On what 
ground was the wife’s complaint of July 24, 1953, that on and after July 20, 
1953, the husband had been guilty of wilful neglect to provide reasonable 
maintenance for her and her infant child held to be proved ? Note: Repeat 
the note to question (iii).” 


From these questions it will be understood that the combination of (i)—the 
dismissal of the complaint of desertion—with (ii)—a finding of wilful neglect 
to provide reasonable maintenance—raises issues which require careful con- 
sideration. We have no reason at present to believe that they have received any 
consideration at all. From the fact that both sides in this appeal were assisted 
it follows that a certain unnecessary expenditure of public money has resulted 


owing to the defiance of this court by the justices and their clerk in the respects 
that I have mentioned. On the return of the answers to these questions the 
justices will be given the opportunity, if they wish, to be heard by counsel on 
the question what, if any, order we have power to make regarding this waste 
of costs. 


COLLINGWOOD, J.: I agree. 
Solicitors: Beacheroft & Co., agents for Curwen & Co., Workington (for the 
husband); Speechly, Mumford & Craig, agents for Paisley, Falcon & Highet, 
Workington (for the wife). G.F.L.B. 





LOCAL GOVERNMENT REVIEW REPORTS 


CHANCERY DIVISION 
(DancKweEkRtTs, J.) 
Oct. 30, 1953 


TITHE REDEMPTION COMMISSION v. RUNCORN URBAN DISTRICT 
COUNCIL AND ANOTHER 


Highway—Highway authority—Ownership of land—Liability to bear apportioned 
part of tithe redemption annuity—Tithe Act, 1936 (26 Geo. 5 and 1 Edw. 8, 
c. 43), 8. 10 (1), 8. 17 (1). 

Parish tithes were commuted under the Tithe Acts in 1847, and the tithe appor- 
tionment, which was confirmed on Aug. 27, 1847, apportioned a tithe rentcharge 
of £1 3s. 1ld. on a certain tithe area. When the tithe rentcharge was extinguished 
by s. 1 of the Tithe Act, 1936, an annuity of £1 Is. 1ld., calculated in accordance 
with the provisions of s. 3 (2) of that Act, became payable in respect of the tithe 
area. No question arose as to the amount of this annuity, which hitherto had been 
paid by the owners of the whole of the tithe area subject to such interests as the 
highway authority had in the highways which existed within the area. As from 
1936, by the County of Chester Review Order, 1936, made by the Minister of 
Health, the highways in the tithe area were vested in the defendant council who 
then became the highway authority. 

HeEtp, a highway authority in whom a highway has become vested is an 
“owner ” of such highway within the meaning of s. 17 (1) of the Tithe Act, 1936, and, 
accordingly, the council was the “owner” of the land over which the highways 
in question passed and was liable, under s. 10 (1) of the Act, to bear an apportioned 
share of the tithe redemption annuity payable in respect of the tithe area. 

ADJOURNED Summons to determine (i) whether, on the true construction of 
the Tithe Act, 1936, and in particular of s. 17 (1) thereof, a highway authority 
in whom by any statute a highway has become vested is an owner of such 
highway within the meaning of the Tithe Act, 1936, s. 17: and, if so, (ii) whether, 
in making an apportionment under the Tithe Act, 1936, s. 10, of a tithe redemp- 
tion annuity charged in respect of such highway, the plaintiffs, the Tithe 
Redemption Commission, ought to apportion the amount so charged between 
such highway and the land abutting on such highway. 

The tithes in the parish of Weston, in the county of Chester, were commuted 
under the Tithe Acts in 1847 and the tithe apportionment, confirmed on Aug. 27, 
1847, apportioned a tithe rentcharge of £1 3s. 1ld. on a certain tithe area. 
When the tithe rentcharge was extinguished by the Tithe Act, 1936, s. 1, an 
annuity of £1 1s. 1ld., calculated in accordance with s. 3 (2) of that Act, became 
charged in respect of that tithe area. No question arose as to the amount of this 
annuity which had hitherto been paid by Imperial Chemical Industries, Ltd., the 
second defendant, as owners of the whole of the tithe area except such interest 
as the highway authority had in the highways existing on the tithe area. 

Formerly the parish of Weston lay within the rural district of Runcorn, and on 
Jan. 7, 1930, the council confirmed a resolution declaring certain private streets 
in the tithe area to be public highways repairable by the inhabitants at large 
under the Private Street Works Act, 1892, s. 19, then in force in the rural district 
of Runcorn. Under the Local Government Act, 1929, s. 30 (1), the Chester 
County Council became the highway authority from Apr. 1, 1930, of highways in 
rural districts of the county, and by s. 29 (1) and (2) such highways became county 
roads ‘‘ vested ”’ in the county council. In 1936 the County of Chester Review 
Order, 1936, was made by the Minister of Health under the Local Government 
Act, 1929, s. 46, whereby the parish of Weston was transferred from the Runcorn 
Rural District to the Runcorn Urban District and the relevant highways were 
vested in the Runcorn Urban District Council. The question arose whether the 
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Runcorn Urban District Council, as highway authority, was the ‘“‘ owner” of 
these highways within the Tithe Act, 1936, s. 17 (1), and, if so, whether the 
annuity payable ought to be apportioned. 


W. F. Waite for the plaintiffs, the Tithe Redemption Commission. 

R. E. Megarry for the defendants, the Runcorn Urban District Council, the 
highway authority. 

R. L. Stone for the defendants, Imperial Chemical Industries, Ltd., owners 
of the tithe area except as to the interest of the highway authority. 


DANCKWERTS, J.: The question that I have to decide arises in regard 
to the apportionment of the tithe redemption annuities which the Tithe Redemp- 
tion Commission, formed under the Tithe Act, 1936, s. 4, have to apportion under 
s. 10 of that Act. Tithe rentcharge was abolished by s. 1 of the Act of 1936, 
tithe redemption annuity being substituted by s. 3 of that Act, recoverable by 
the Crown and constituting a debt of the landowner. Section 10 of the Act 
provides: 

** (1) Subject to the provisions of this Act, the commission shall, in every 
ease in which they ascertain that an annuity is charged in respect of land in 
the ownership of two or more owners, apportion the annuity as between the 
several parts of the land that are in different ownership in such manner as 
appears to the commission to be just and equitable ... ” 


The important definition of the word “ owner ”’ is to be found in s. 17 (1) of the 
Act: 


“* Subject to the provisions of this Act, the person who is to be deemed for 
the purposes of this Act to be the owner of land shall be—(a) the estate 
owner in respect of the fee simple thereof, unless it is subject to a long lease 
at a rent less than a rackrent ... ” 


The sub-section then deals with the case of leaseholds, with which I need not 
trouble. In sub-s. (3) it is provided that 


“** estate owner’ has the same meaning as in the Law of Property Act, 
1925, so, however, that in relation to such an agreement as aforesaid [i.e., 
an agreement for a lease or underlease where the right to have the lease 
or underlease is subsisting] that expression means the person entitled to 
have vested in him the legal term agreed to be created.” 


So we are driven to the Law of Property Act, 1925. The definition section, 
s. 205, contains a definition of “ estate owner ’’ which one might almost have 
thought was intended as a joke. Section 205 (1) (v) provides: ‘ ‘ Estate owner’ 
means the owner of a legal estate ... ”. That does not carry one very much 
further. I must also refer to s. 205 (1) (ix), which defines “‘ land ’’ in a manner 
which indicates that there may be ownership of land divided from the surface 
ownership. I do not think I need read the definition of ‘‘ land ”’, which is of some 
length, and is not particularly helpful in resolving the question which I have 
to decide. It is clear from the definition that “land * may include a portion 
of the land, either including the surface or divided from the surface. 

The real question which I have to decide is whether the highway authority 
in the present case is an estate owner, i.e., the owner of a legal estate. There is 
a great deal of case and statute law on the subject of highways and the position of 
highway authorities. The position of a highway authority is well settled and 
there is really no dispute about it. The highway authority does not hold the 
whole of the soil on which the highway is found, i.e., down to the centre of the 
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earth, nor the whole area above the surface. Tunbridge Wells Corpn. v. Baird (1) 
illustrates that very well. The position of the highway authority is simply that 
it owns the surface of the land and so much of the land below the surface, and 
so much of the area above the surface, as may be necessary for the highway 
authority to carry out its duties in respect of highways. It was held in Tunbridge 
Wells Corpn. v. Baird (1) that a highway authority has not sufficient ownership 
in the soil below the highway to enable it to construct lavatories in that portion 
of the land. On the other hand, it was held in Foley’s Charity Trustees v. Dudley 
Corpn. (2) that a highway authority had such ownership as to be made liable as 
terre tenant for the payment of a rentcharge issuing out of the land which in- 
cluded the site of the highway. It has, however, been correctly pointed out by 
counsel for the highway authority in the present case that that case is not conclu- 
sive of the position of a highway authority at the present time, because in 1910, 
when that case was decided, one might have a legal estate of a more limited char- 
acter than the fee simple. The highway authority in that case might have been 
merely a life tenant or the owner for a term of years. The Law of Property Act, 
1925, has reduced the kinds of legal estate which may exist to a fee simple absolute 
in possession and a term of years absolute, with the latter of which I am not 
concerned. Therefore, the question in this case is whether the ownership of the 
highway authority of the land in question is of such a kind as to amount to a fee 
simple absolute in possession, because, if it is, the highway authority is the owner 
of a legal estate and so the owner for the purpose of the Tithe Act, 1936. 

It has been held in Rolls v. St. George the Martyr, Southwark, Vestry (3), 
decided in 1880, that when a highway ceases to be a highway in due course of law, 
i.e., by order of the justices the highway is either closed or diverted, the ownership 
of the land which was previously in the highway authority comes to an end. It 
appears, therefore, that the ownership of the highway authority of land is not 
necessarily for an estate in fee simple which is bound to last for ever. It is, 
however, an ownership which normally would last for a very long time and such 
ownership is only very seldom ended by the closing or diversion of the highway. 
It seems to me that the matter depends on the Law of Property Act, 1925, 
s. 7 (1), which deals with a terminable estate, and (as amended by the Law 
of Property (Amendment) Act, 1926, s. 7 and schedule) provides: 


‘‘ A fee simple which, by virtue of the Lands Clauses Acts, the School 
Sites Acts or any similar statute, is liable to be divested, is for the purposes 
of this Act a fee simple absolute, and remains liable to be divested as if this 
Act had not been passed, and a fee simple subject to a legal or equitable 
right of entry or re-entry is for the purposes of this Act a fee simple 
absolute.” 


It is argued by counsel for the highway authority that s. 7 (1) does not save 
the interest of the highway authority so as to make it a legal estate because the 
possibility of reverter in the present case is not of a kind mentioned therein. He 
points out that in the case of the Lands Clauses Acts and the case of the School 
Sites Acts there are express provisions providing that when the land ceases to 
be used for the purpose of a school [see, for instance, the School Sites Act, 1841, 
s. 2], or whatever it may be, it shall revert, for instance, to the estate of a 
specified person or to the adjoining tenant. The relevant conveyance does not 
necessarily in such case make express provision for reverter, but reverter occurs 
in specified circumstances by virtue of express statutory provisions. In the 

(1) 60 J.P. 788; [1896] A.C. 434. 


(2) 74 J.P. 41; [1910] 1 K.B. 317. 
(3) (1880), 44 J.P. 680; 14 Ch.D. 785. 
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present case, counsel for the highway authority says that there is no express 
provision for reverter to be found in any of the Highway Acts and, therefore, the 
Highway Acts do not amount to a “ similar statute ” within s. 7 (1). I am not 
satisfied with that argument. It seems to me that the sub-section was aimed at 
a situation of a general kind which includes the position in regard to a highway. 
It seems to me that the Highway Acts are similar in that, while they do not 
contain an express provision for reverter, they do, as the result of the case law 
which has been founded on them, amount to provisions for the vesting in highway 
authorities of an estate determinable in the event of the land ceasing to be a 
highway. That is a situation of a kind intended to be covered, and covered, by 
s. 7 (1) of the Act of 1925. That being so, in spite of the possibility of termination 
of the ownership of the highway authority by certain events, the highway 
authority has a legal estate. It would be extremely unfortunate if the highway 
authority had no legal estate. I feel convinced that s. 7 (1) was intended to cover 
the case of highway authorities as well as other persons who acquire land under 
statutory powers. Accordingly, I come to the conclusion that in the present case 
the defendants, the Runcorn Urban District Council, fall within the definition 
of “‘ owner ”’ in the Tithe Act, 1936, s. 17, and, therefore, are a person in respect 
of whom the apportionment should be made by the commission under s. 10 of the 
same Act. 

[After discussion on the question of apportionment, His Lorpsurp said :] 
The plaintiffs ought to apportion the amount so charged between such highway 
and the land abutting on such highway and the land subjacent to any such high- 
way if the relevant annuity be charged in respect of such several parts of the said 
land. 

Order accordingly. 

Solicitors: Solicitor, Tithe Redemption Commission (for the Tithe Redemption 
Commission); Ponsford & Devenish, agents for T. J. Lewis, clerk to Runcorn 
Urban District Council (for the highway authority); J. W. Ridsdale (for the 
defendant, Imperial Chemical Industries, Ltd.). 

R.D.H.O. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


(Lorp Merriman, P., anp CoLLInGwoop, J.) 
Oct. 30, 1953 
MOORE v. NAPIER (formerly MOORE) 


Husband and Wife—Maintenance order—Variation—Order for maintenance of 
wife and child—Variation of order on re-marriage of wife—Summary Juris- 
diction (Married Women) Act, 1895 (58 and 59 Vict. c. 39), s. 7. 

On Mar. 8, 1950, the wife obtained a separation order whereby she was awarded 
£2 a week as maintenance, being £1 10s. in respect of herself and 10s. in respect 
of the child of the marriage, of whom she was given custody. On Oct. 17, 1951, 
the wife obtained a decree absolute of dissolution of the marriage on the ground 
of the husband’s cruelty. On Mar. 22, 1952, the wife re-married. The husband 
thereafter paid only 10s. a week as maintenance for the child. On July 24, 1953, the 
husband applied for the variation of the order “* by revocation in so far as the pay- 
ment to the wife . . . is concerned, on the ground that... the ... wife... is 
no longer in need of maintenance. On Aug. 5, 1953, the justices varied the order 
by reducing the amount from £2 to £1. 

Hep: since the separation order, although it contained a provision for the 
maintenance of the child, was, nevertheless, an order only in favour of the wife, 
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it was inapt to ask for variation of the order by revocation of the payment to the 

wife, and in the circumstances the justices were entitled to reduce the sum awarded 

under the original order from £2 to £1. 

ApPrEAL by the husband against an order of the justices for the Workington 
petty sessional division of Cumberland, dated Aug. 5, 1953. 

On Mar. 8, 1950, the husband was convicted summarily of an aggravated 
assault on the wife and on the same date the justices made a separation order 
on that ground in favour of the wife and awarded her the sum of £2 for 
maintenance, being £1 10s. in respect of herself and 10s. in respect of the child, 
of whom she was given the custody. The wife petitioned for dissolution of the 
marriage on the ground of the husband’s cruelty and obtained a decree which 
was made absolute on Oct. 17, 1951. On Mar. 22, 1952, the wife married one 
Napier. The husband thereafter ceased to pay the wife £1 10s. per week, but 
continued to pay her the 10s. per week in respect of the child. Under the mistaken 
belief that her rights had come to an end, the wife made no attempt to enforce 
the order. On July 24, 1953, the husband applied to the justices: 

‘** That the order should be varied by revocation in so far as the payment 
to the wife for her own maintenance is concerned, on the ground that the 
parties have been divorced and that the said wife has since become the wife 
of one Napier and is no longer in need of maintenance.” 

On Aug. 5, 1953, the justices reduced the amount of the order from £2 to £1 
per week. The husband appealed. 


H. J. I. Summerfield for the husband. 
D. R. Ellison for the wife. 


LORD MERRIMAN, P., stated the facts and continued: I think it is 
important to emphasise that the order of Mar. 8, 1950, was an order only in 
favour of the wife. Though the amount of £2 in all was divided between main- 
tenance for herself personally and maintenance in respect of the child, of whom 
she was awarded custody, it was the wife’s order. It is, therefore, in my opinion, 
as a matter of words, though, perhaps, not of substance, inapt to talk about vary- 
ing the order by revocation of the payment to the wife. So long as the order 
subsists, there is no question of revocation; it is a question of variation by 
increasing or decreasing the sum awarded. It is true that at the time when the 
original order was made the Married Women (Maintenance) Act, 1949, had been 
passed, which had, by s. 1 (1), increased the maximum sums which respectively 
could be awarded for the benefit of the wife and for the benefit of a child, and, 
moreover, by s. 1 (2) enabled the amounts payable under then existing orders 
to be increased to the new maxima. The wife, however, never applied for 
an increase of the money in respect of the child; the only matter before the 
justices on the occasion with which we are dealing was the husband’s application 
to revoke the order in respect of the payment of £1 10s. per week to the wife. 
Under the original order the 10s. would automatically cease to be payable on the 
child (who is now over thirteen) attaining the age of sixteen years. It has been 
argued that if the welfare and maintenance of the child had any bearing on this 
matter, the wife ought to have been made to take out a cross-summons and to 
invoke the extended powers provided by s. 1 (1) of the Act of 1949 to increase the 
award of maintenance payable in respect of the child, and to prolong its existence 
under s. 2 (2) of that Act, while at the same time reducing the maintenance pay- 
able in respect of the wife to at least a nominal sum, if not getting rid of it 
altogether. I am unable to see that so cumbrous a method of procedure was 
necessary, when all that the justices had to do was to give sensible consideration to 
the existing circumstances when this application came before them, viz., that 
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there was a child of the marriage, now growing up, for whom the husband had 
never disclaimed responsibility, and in respect of whom he had faithfully sent 10s. 
a week. But if the order in respect of the wife herself were reduced to a nominal 
sum, the result would be, in existing circumstances, that the wife’s new husband 
would have to bear whatever expense over 10s. a week was involved in the proper 
care and maintenance of this child. That, in my opinion, is the outstanding 
circumstance in this case. The justices reduced the sum of £1 10s. by £1, leaving 
unaltered the 10s. in respect of the maintenance of the child. The net result is that 
under her order as varied the wife, who, so far as we know, is still looking after the 
child, is to receive £1 a week. It is admitted that she is entitled to, at least, a 
nominal order on her own behalf, not less because the maintenance in respect of 
the child will cease in two or three years’ time, and it seems to me that there is 
nothing excessive, in the circumstances, in leaving her in possession, for the time 
being, of £1 a week. 

In view of some of the arguments with which we have been pressed, I think 
it is necessary to re-state that there is no finality about the assessment of these 
amounts. We were pressed with the argument that it will be hard on the husband 
to have it declared by this court that his former wife is entitled to at least 10s. 
a week as a nominal order. We are not declaring anything of the sort. We are 
saying that to allow her a total sum of £1 a week, in the present circumstances, 
is not an order with which we are prepared to interfere. We are saying nothing 
about how things will stand when this child reaches the age of sixteen years 
and that sum of 10s. ceases to be payable. It is not our business to peer into the 
future. In my opinion, this appeal must be dismissed. 


COLLINGWOOD, J.: LI agree. .The criticism which has been offered of the 
justices’ decision is twofold. The first relates to the amount by which this order 
has been varied, and it is urged that the justices’ considerations, as set out in 
their reasons, are not to be supported by evidence. They say: 

“The justices considered that though the [wife] had secured a fresh legal 
right to be supported, and her means had thereby increased, this increase in 
the circumstances of the parties generally was only sufficient to allow us 
to consider that a reduction of £1 a week from the amount in the original 
order was fair and reasonable.” 

It is argued that the only evidence before the justices was that of the wife, that 
the man to whom she is now married was able to support her, and that no figures 
were put before the justices as to the change in her circumstances. But it must 
be remembered that this was the husband’s application, and, though the wife 
alone gave evidence, she gave evidence as his witness, and any deficiency in the 
evidence which she gave lies at his.door. In my opinion, the “ increase in the 
circumstances of the parties generally’ includes the consideration that the 
original order of Mar. 8, 1950, was an order for £2 payable to the wife, and, as 
Lorp MErRRIm™MAN, P., has pointed out, that is an order in the wife’s favour, 
although the amount is arrived at by an allocation of £1 10s. towards her needs and 
10s. towards those of the child. The justices have decided, on the material 
before them, that the total of £2 should now be reduced to £1. The wife, it must 
be remembered, is still responsible for the care and upkeep of the child. In my 
opinion, it is impossible to quarrel with the justices’ conclusion on that matter. 
Appeal dismissed. 

Solicitors: Broughton & Co., agents for Milburn & Co., Workington (for the 
husband); Speechly, Mumford & Craig, agents for Paisley, Falcon & Highet, 
Workington (for the wife). G.F.L.B. 





LOCAL GOVERNMENT REVIEW REPORTS 


COURT OF APPEAL 
(Str Raymonp EversHEeD, M.R., JENKINS AND Morris, L.JJ.) 
Oct. 29, 30, 1953 
Re D. (an infant) 


Custody of Child—Access—Variation of order—Jurisdiction of court of summary 
jurisdiction where applicant for variation resides—Guardianship and Main- 
tenance of Infants Act, 1951 (14 and 15 Geo. 6, c. 56), s. 1 (1)—Children 
Act, 1948 (11 and 12 Geo. 6, c. 43), s. 53. 

On Dec. 15, 1952, Eastbourne justices gave to the mother the custody of the 
child of the marriage, ordered the father to pay £1 a week for his maintenance, and 
granted the father access to the child one half day each week. In March, 1953, the 
father applied to Wallington justices, within whose jurisdiction he then resided, for 
a variation of the order of the Eastbourne justices by granting him care and control 
of the child for a period of seven continuous days in every ten weeks. 

HELD: section 1 (1) of the Guardianship and Maintenance of Infants Act, 1951, 
gave to the court of summary jurisdiction having jurisdiction in the place in which 
the applicant resided at the time of the application power to vary an order made 
under s. 5 of the Guardianship of Infants Act, 1886; on the facts, the father resided 
within the jurisdiction of the Wallington justices; and, therefore, those justices had 
power to hear his application and to vary the order of the Eastbourne justices. 

Semble: The jurisdiction conferred by s. 53 of the Children Act, 1948, to enforce, 
vary, or revoke in like manner as an affiliation order an order of a court of summary 
jurisdiction for the payment of money under the Guardianship of Infants Act, 
1886, is limited to that part of the order which concerns money payments, and does 
not extend to such a term of the order as the grant of access at specified times to the 
parent of an infant whose custody is given to the other parent. 

Colchester v. Peck (1926) (90 J.P. 130); and R. v. Copestake. Ex p. Wilkinson 
(1927) (90 J.P. 191), applied. 

Pratt v. Pratt (1927) (96 L.J.P. 123) and Markham v. Markham (1946) (111 J.P. 29), 
questioned. 


AppEAL by the mother from a decision of Roxsures, J., dated July 8, 1953. 

On Dee. 15, 1952, the Eastbourne justices, on the application of the mother, 
made an order under the Guardianship of Infants Acts, 1886 and 1925, granting 
her the legal custody of the child of the marriage, born on Nov. 3, 1950, ordering 
the father to pay to the mother the sum of £1 per week for the maintenance of 
the child while under the age of sixteen years, and directing that the father 
** shall have access to the said [child] one half day in each and every week.” In 
March, 1953, the father applied to the Wallington justices under the Guardianship 
of Infants Act, 1925, s. 3 (4), as being the court of summary jurisdiction for the 
place in which he was then residing, for the discharge of the Eastbourne justices’ 
order, or for its variation, inter alia, by deleting the provision as to the access 
and substituting the provision that he should have the care and control of the 
child “ for a continuous period of seven days in every ten weeks.”” At the hearing 
on Apr. 24, 1953, before the Wallington justices, the then solicitor for the wife 
objected to the court’s jurisdiction and at the end of the case asked for an 
adjournment. This was refused by the justices who made an order as follows: 


“It is adjudged that the complaint [of the father] is true and it is hereby 
ordered that the said order [of the Eastbourne justices] be varied as follows, 
that is to say, that the [father] shall have the complete care and control 
of the said [child] for a continuous period of seven days in every ten weeks.” 


The mother appealed to Roxsures, J., on the grounds (i) that the Wallington 
justices had no jurisdiction to hear the case, and (ii) that on the merits their order 
ought to be discharged. Roxsuren, J., held as to (i) that he was bound by 
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Pratt v. Pratt (1) and Markham v. Markham (2) to hold that the Wallington 
justices had jurisdiction, and (ii) that there was no ground on the merits for 
upsetting their order, and, accordingly, he dismissed the appeal. The wife now 


appealed. 
Comyn for the mother. 
M. R. Hoare for the father. 


SIR RAYMOND EVERSHED, M.R., stated the facts and continued: 
I do not complain that the time of the court has been taken in considering a 
point of jurisdiction in a difficult matter. I venture, however, to express the 
view that, generally speaking, this court will not encourage appeals in matters 
relating to the guardianship of infants. I pointed out during the argument that, 
if the mother succeeded, there would (so far as I can see) be nothing to prevent 
the father making another application to justices, either at Wallington or 
elsewhere, and, if the mother failed, there would be nothing to prevent her 
making another application to appropriate justices. 

On the question of jurisdiction it is obvious that Roxspurcn, J.’s view, apart 
from the decided cases, would have been, on the facts and the matters put 
before him, contrary to the conclusion at which, by force of the authorities, he 
felt compelled to arrive. He, therefore, it is right to say, encouraged the appeal 
and expressed the hope that the matter might have the consideration of this 
court. I must point out, however, that, henceforth, the question which we have 
considered is likely to be academic, for the relevant statutory provisions on 
which the whole argument below turned have now been superseded or repealed. 
In the course of the case attention was drawn to the terms of the Guardianship 
and Maintenance of Infants Act, 1951, s. 1, and it was also observed that the 
Emergency Laws (Miscellaneous Provisions) Act, 1947, sched. II, paras. 5 to 8 
inclusive (and para. 6 is a most important paragraph in the present case), 
have been repealed by the Magistrates’ Courts Act, 1952, s. 132 and sched. VI: 
see, however, s. 53 of the Act of 1952. It is not, perhaps, to be wondered at that 
these various statutory changes have eluded the observation of the persons 
concerned in this case. They are not easy to find, and the repeal of the relevant 
paragraphs of sched. II to the Emergency Laws (Miscellaneous Provisions) Act, 
1947, indicates the prophetic inexactitude of the heading of that schedule, which 
is: “ Permanent enactment of provisions of certain Defence Regulations ”’. 

I will now deal with the point of jurisdiction as considered by Roxsures, J., 
and as it has now emerged before us, for the elucidation of which we have con- 
sidered the Guardianship and Maintenance of Infants Act, 1951. Neither that 
Act nor the Magistrates’ Courts Act, 1952, was brought to the attention of 
Roxsures, J. The case as the judge considered it and the ground on which the 
jurisdiction of the Wallington justices was alleged to be founded was under the 
Children Act, 1948, s. 53, which reads: 

“* An order of a court of summary jurisdiction for the payment of money 
under the Guardianship of Infants Act, 1886, whether made before or after 
the commencement of this Act, may be enforced varied or revoked in like 
manner as an affiliation order, and the enactments relating to affiliation 
orders shall apply accordingly, with the necessary modifications.” 

The question, as it was debated before the learned judge, was whether or not 
the order made by the Eastbourne justices could properly be described as 

“an order of a court of summary jurisdiction for the payment of money 
under the Guardianship of Infants Act, 1886.” 


(1) (1927), 96 L.J.P. 123. 
(2) 111 J.P. 29; [1946] 2 All E.R. 737. 
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At first sight it does not, perhaps, appear so, since its main object was to deal 
with the custody of a child, but it did contain a provision for the payment of 
money, namely, payment by the father of 20s. per week to the mother. I would 
add that the reference to the Guardianship of Infants Act, 1886, seems not very 
happy since the order was in fact made, not by virtue of that Act, but by the 
combined effect of the Guardianship of Infants Acts, 1886 and 1925. I do not, 
however, want to indulge in the unprofitable, and, I venture to think, often unfair, 
exercise of criticising Parliamentary draftsmen, though the extreme complexity 
of this case does lead me to express the hope that in these very important matters 
relating to children, which affect a large number of people in relatively humble 
circumstances, the statutory provisions will be made (as occasion offers) as simple 
and readily understandable as possible. 

Before, however, I come to consider the validity of the argument that the order 
of the Eastbourne justices was an order “for the payment of money ”, it is 
necessary to see what is meant in s. 53, by the words 

“An order... may be... varied . . . in like manner as an affilia- 
tion order.” 
To discover in what manner an affiliation order may be varied the court must 
refer to the Criminal Justice Administration Act, 1914, which dealt with a variety 
of subjects other than affiliation; and any connection in s. 30 (3) with affiliation 
orders is by no means obvious. However, that sub-section, as amended by the 
Money Payments (Justices Procedure) Act, 1935, s. 9, s. 16, and schedule, provides: 
“* Any order made either before or after the commencement of this Act 
by a court of summary jurisdiction for the periodical payment of money may, 
upon cause being shown . . . to the satisfaction of the court, be revoked, 
revived, or varied by a subsequent order.” 
It will be noted that there is a similarity (though not an exact parallel) of language 
between that sub-section and s. 53 of the Children Act, 1948, in that both 
relate to an order of “a court of summary jurisdiction for the payment of 
money ”, and provide (inter alia) for means of varying such orders. The third 
relevant provision on this part of the case—the Emergency Laws (Miscellaneous 
Provisions) Act, 1947, sched. II, para. 6, which was to be permanently enacted, 
but which has now been repealed, is headed: ‘“‘ Provisions reproducing reg. 17 (c) 
of Defence (Administration of Justice) Regulations, 1940,” and reads: 


** (1) The following provisions shall have effect as respects complaints under 

s. 30 (3) of the Criminal Justice Administration Act, 1914, or s. 7 of the 

Summary Jurisdiction (Merried Women) Act, 1895, as amended ... 

for the revocation, discharge, revival, alteration or variation of an affiliation 

order or a maintenance order. (2) A complaint may be made to a court of 

summary jurisdiction having jurisdiction in the place where the complainant 

is for the time being, instead of to the court which made the order (hereafter 

in this paragraph referred to as ‘ the original court ’).”’ 
There follow, in the next two sub-paragraphs, provisions designed to ensure 
(i) that the respondent to the complaint should be given due notice of an applica- 
tion, and (ii) to give to the original court certain powers (on information which 
has to be conveyed to it) to state whether it is appropriate that the original court 
or the court chosen by the complainant should hear the matter. I need not refer 
to those latter sub-paragraphs beyond stating that, since the Wallington justices 
were advised that their jurisdiction rested on this paragraph, they did comply 
with all the provisions. 

It will be observed that, first, if the order in question was an order “‘ for the 
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payment of money ”’, then, following the analogy directed by s. 53 of the Children 
Act, 1948, it would be competent for the father to apply to the court of summary 
jurisdiction having jurisdiction in the place where he was for the time being. 
The paragraph does not say “ resides ’’, but simply “ is ’’, and he must, therefore, 
show only that at the time he makes the application he is in a place within the 
jurisdiction of the court in question. It is not in doubt, and no point has been 
taken to the contrary, that the husband in the present case “ was’ at a place 
within the jurisdiction of the Wallington justices. He gave his address in making 
his application, and it is referred to in the order as 56, North Street, Carshalton, 
Surrey, and nobody has questioned that that was within the jurisdiction of those 
justices. But there remains the question: Was this an order “ for the payment 
of money”? That it was an order containing a direction for the payment of 
money is not in doubt, but it was plainly not an order exclusively for the payment 
of money. It appears to me, I must confess, that the insertion into s. 53 of the 
Children Act, 1948, of the phrase “ for the payment of money ” should havea 
restrictive effect on the words which precede and follow it. It is plain that the 
jurisdiction conferred by the Guardianship of Infants Acts comprehends many 
types of order, many types of direction, other than those of mere payment of 
money; and treating this matter, therefore, as res integra, I should myself have 
formed the view that the formula 


“an order of a court of summary jurisdiction for the payment of money 
under the Guardianship of Infants Act, 1886... may be. . . varied. . .” 


indicates that the subject-matter which may be varied in such orders is that part 
or those parts which relate to money payments. That was plainly the view taken 
also by Roxsureu, J., treating the matter as res integra. But the matter is 
not res integra. Until the present case no court has been asked to consider the 
exact meaning of an order “ for the payment of money under the Guardianship 
of Infants Act, 1886’, but I must briefly allude to four cases—Pratt v. Pratt (1) 
and Markham v. Markham (2) (which were of an analogous character, relating 
to maintenance payments under the Summary Jurisdiction (Married Women) 
Act, 1895) and two which were not referred to by Roxsuresu, J., but which, 
since they relate to affiliation orders, seem to me to be more germane, namely, 
Colchester v. Peck (3) and Rex v. Copestake. Ex p. Wilkinson (4). 

Pratt v. Pratt (1) came before a Divisional Court of the Probate, Divorce and 
Admiralty Division, consisting of Lorp MERRIVALE, P., and Barrson, J. That 
was an appeal by the husband against an order made by the Leicester city justices 
reviving a separation order which had been discharged on the ground of the wife’s 
adultery. The only relevance of that case is whether or not a separation order, 
the main purpose of which was to provide for the parties living separate and 
apart, but which did contain a direction that the husband was to pay a certain 
sum for the wife’s maintenance, was an order “ for the periodical payment of 
money ”’ within the terms of the Criminal Justice Administration Act, 1914, s. 30 
(3). It must be confessed that the point does not seem to have been the subject 
of any close examination or argument, but it is plain that the two learned judges 
treated the order as falling within the sub-section. The argument for the husband 
was opened with the statement that s. 30 (3) of the Act of 1914 was inapplicable to 
the case. That argument was rejected, and the case, therefore, is a direct decision 
on that point. 

(1) (1927), 96 L.J.P. 123. 
(2) 111 J.P. 29; [1946] 2 All E.R. 737. 


(3) 90 J.P. 130; [1926] 2 K.B. 366. 
(4) 90 J.P. 191; [1927] 1 K.B. 468. 
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In Markham v. Markham (1) the matter was fully considered by a Divisional 
Court consisting of Lorp MERR™aAN, P., and Byrne, J. An order for maintenance 
under the Summary Jurisdiction (Married Women) Act, 1895, had ceased to be 
operative because the parties had resumed cohabitation, but the wife applied 
to have that order revived and also varied on the ground of persistent cruelty 
after the resumption of cohabitation. The question then arose: Was this order 
which was sought to be revived and which had contained provisions other than 
those of mere money payment, an order within the terms of the Criminal Justice 
Administration Act, 1914, s. 30 (3)? Lorp Merrmany, P., drew attention 
to the affiliation cases (Colchester v. Peck (2) and Rex v. Copestake. Ex p. 
Wilkinson (3)), and he, like Roxsures, J., in the present case, indicated plainly 
his own view that the order could not fairly be described as an order for 
the periodical payment of money. Lorp Merrrman, P., referred partic- 
ularly to the language of SHEARMAN, J., in Colchester v. Peck (2), but he 
came to the conclusion that, so far as the Divisional Court of the Probate, 
Divorce and Admiralty Division was concerned, he could not possibly distinguish 
Markham v. Markham (1) from Pratt v. Pratt (4), and must, therefore, treat the 
matter as one in which he was bound to hold, following Pratt v. Pratt (4), that this 
was an order within the terms of s. 30 (3). As I have said, we are not concerned 
either directly or by reference with an order for maintenance under the 
Summary Jurisdiction (Married Women) Act, 1895, as amended. Section 53 
of the Children Act, 1948, refers to affiliation orders. It does not, therefore, seem 
to me that a court, which might otherwise be bound by the decisions in Pratt v. 
Pratt (4) and Markham v. Markham (1), need necessarily hold itself precluded 
by those two decisions. 

I pass now to the two affiliation cases. Colchester v. Peck (2) came before a 
Divisional Court of the King’s Bench Division, consisting of Lorp Hewarrt, C.J., 
Avory and SHEARMAN, JJ. On the application of the mother, justices had made 
an order in bastardy adjudging that the appellant was the father of her illegitimate 
child, and had ordered him to make her a periodical payment. Subsequently the 
father, under the Criminal Justice Administration Act, 1914, s. 30 (3), sought a 
variation or revocation of that order. The justices refused to hear the application, 
holding that they had no power to deal with that part of the order which adjudged 
the paternity, and the Divisional Court held that they were right. It is, I think, 
plain that, in so far as the application then made sought to revoke the previous 
order, the justices were held not to be given jurisdiction by s. 30 (3) by the mere 
circumstance that the order was at the same time an order for payment of money. 
SHEARMAN, J., said: 


“ T have felt great difficulty in thinking that the power conferred on the 
justices of revoking an order for the periodical payment of money does not 
include the power to deal with the question whether or not the order was 
justly made. But I am now satisfied that we are entitled to interpret s. 30 
(3) of the Act of 1914, as intending that the justices shall only deal with the 
periodical payment.” 


In other words, it was his view, and that of the court, that the qualification in 
s. 30 (3) for periodical payment limited the jurisdiction (to revoke, revive or 
vary) to that part of an order which related to money payments. In Rez v. 
Copestake. Ex p. Wilkinson (3), after a bastardy order had been made against 
(1) 111 J.P. 29; [1946] 2 All E.R. 737. 
(2) 90 J.P. 130; [1926] 2 K.B. 366. 


(3) 90 J.P. 191; [1927] 1 K.B. 468. 
(4) (1927), 96 L.J.P. 123. 
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the appellant by the justices in petty sessions adjudging him to be the putative 
father of a seven months’ child, and ordering him to pay a weekly sum, he sought 
to obtain a revocation of the order under the Criminal Justice Administration 
Act, 1914, s. 30 (3) by adducing fresh evidence to show that the child was a 
full-time child at birth, thus placing the act of coition two months earlier than 
the date alleged by the mother. The justices refused his application and the 
Court of Appeal held that s. 30 (3) of the Act, while giving a court of summary 
jurisdiction power to revoke or vary a bastardy order made by it so far as that 
order related to periodical payments, conferred no jurisdiction on that court to 
revoke the order so far as it contained an adjudication of paternity and approved 
the decision in Colchester v. Peck (1). 

It is true, as counsel for the father pointed out, that, if you are dealing with 
affiliation, the only order, apart from the actual adjudication of paternity, 
that can be made is one for the payment of money, and he says that these two 
cases decided that s. 30 (3) did not entitle one to go to another court of summary 
jurisdiction to revoke the adjudication as regards paternity, as distinct from 
revoking or varying the order as to payment of money. Counsel for the father, 
therefore, distinguishes those two cases from the present, for here there is no 
question of “ adjudication "—the “ order” of the Eastbourne justices consists 
of a series of ‘‘ orders” in the sense of directions relating to custody, to money 
payments, and to access—and he says that when the analogy of the Criminal 
Justice Administration Act, 1914, is applied, according to s. 53 of the Children 
Act, 1948, you are not limited in the same way as you are in regard to affiliation 
orders themselves, but that you may avail yourself of the sub-section to obtain a 
revocation or variation of any part of such an “ order”, whether it is that part 
strictly concerned with money payments or, as in the present case, that part 
dealing with access; and he cites Pratt v. Pratt (2) and Markham v. Markham (3). 

In the circumstances which will presently appear it is not strictly necessary 
for this court to decide this matter. It is obviously open to counsel for the father 
to justify his claim that the Wallington justices had jurisdiction on any ground, 
whether under this section (which was the one particularly invoked) or otherwise. 
As at present advised, I am bound to say that I cannot accept his argument. 
I do not wish to suggest or to state that Pratt v. Pratt (2) and Markham v. 
Markham (3) ought to be treated as wrongly decided. Pratt v. Pratt (2) has now 
stood for over a quarter of a century, and we have not considered all the detailed 
provisions in the Summary Jurisdiction (Married Women) Act, 1895, and the 
amending statutes. There may be matters in those statutes which would give 
rise to different or special considerations. But so far as orders made under the 
Guardianship of Infants Acts, 1886 and 1925, are concerned, I take the view 
that s. 53 of the Children Act, 1948, by including the reference to orders “ for 
the payment of money ’’, meant to limit the jurisdiction there conferred to that 
part of the order which did concern money payment, and the specific reference to 
affiliation orders (and Parliament must have had in mind in making that reference 
the interpretation contained in Colchester v. Peck (1) and Rex v. Copestake. Exp. 
Wilkinson (4)) leads me to conclude that that limitation ought to be observed 
in cases under the Guardianship of Infants Acts. It is, no doubt, true that orders 
for money payment are often closely intermingled with other provisions, and it 
may well be that the power to vary should not be so limited as to prevent a court 
varying, not only the money payment, but also other provisions which may 

(1) 90 J.P. 130; [1926] 2 K.B. 366. 
(2) (1927), 96 L.J.P. 123. 


(3) 111 J.P. 29; [1946] 2 All E.R. 737. 
(4) 90 J.P. 191; [1927] 1 K.B. 468. 
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fairly be treated as merely ancillary to money payment. But that consideration 
would not help counsel for the father in this case. That, on any view of it, there 
are inconveniences, so far as I can see, is inescapable, but I have felt unable to 
be moved by references by counsel for the father to MAXWELL ON INTERPRETA- 
TION OF SraTuTEs relating to the argumentum ab inconvenienti. For, if 
counsel is right, it seems strange that jurisdiction to vary an order as to access 
would depend on whether there happens to be in it an order of some sort for 
somebody to pay some money to somebody else. 

But I need not pursue that matter further. During the course of the argument 
JENxINS, L.J., drew the attention of counsel to the provisions of the Guardianship 
and Maintenance of Infants Act, 1951, s. 1. The long title of that Act opens with 
these words: 

“An Act to extend jurisdiction under the Guardianship of Infants Acts, 
1886 and 1925, to certain county courts and courts of summary 
jurisdiction. . .” 

Section 1 (1) reads: 

“* Subject to the following provisions of this section, the expression ‘ the 
court ’, for the purposes of the Guardianship of Infants Acts, 1886 and 1925, 
means in England and Wales the High Court or the county court of the 
district, or a court of summary jurisdiction having jurisdiction in the place, 
in which the respondent or any of the respondents or the applicant or the 
infant to whom the application relates resides . . . 

Unless the effect of that sub-section is that it applies only as regards the first 
application and as a means (so to say) of defining what is called in the Emergency 
Laws (Miscellaneous Provisions) Act, 1947, sched. II, para. 6 (2), “ the original 
court”, it would appear that, if an application to vary is made to a court of 
summary jurisdiction having jurisdiction in the place where the applicant 
resides at the time he makes his application, that court would have jurisdiction. 

{His Lorpsurp said that on the facts the court could and should infer that 
when he made his application the father was “ residing ’’, within the common- 
sense meaning of that phrase, within the jurisdiction of the Wallington justices 
and so (subject to the point already indicated) those justices had jurisdiction by 
virtue of the Guardianship and Maintenance of Infants Act, .1951, s. 1 (1), 
and he continued:] By the Guardianship of Infants Act, 1886, s. 5, it is provided: 

“The court may, upon the application of the mother of any infant. . . 
make such order as it may think fit regarding the custody of such infant and 
the right of access thereto of either parent . . . and may alter, vary, or 
discharge such order on the application of either parent . " 

By s. 9: 

“In the construction of this Act the expression ‘ the court ’ shall mean— 
In England the High Court or the county court of the district in which the 
respondent or respondents or any of them may reside. . .” 

The statutory jurisdiction to make application for access, and so forth, is limited 
to the mother, though in s. 5 it is provided that an order to vary may be made on 
the application of either parent. But there is, it will be observed, no pro- 
vision for money payments, and the court is limited in any case to the High 
Court and the county court. But I interpret s. 5 and s. 9 together (so far as 
relevant) in this way. For the purposes of varying an order the county court 
of the district in which the respondent or respondents or any of them might for 
the time being resided had jurisdiction. In other words, I interpret s. 5 as 
conferring on the appropriate court jurisdiction to vary an order—the appropriate 
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court not being, necessarily, the “ original ” court, viz., the court which made the 
original order sought to be varied. The Guardianship of Infants Act, 1925, filled 
in, so to speak, certain of the gaps which I indicated in the jurisdiction conferred 
by the Act of 1886. Thus, s. 3 provided: 

** (2) Where the court under [s. 5 of the Act of 1886] as so amended makes 
an order giving the custody of the infant to the mother, then, whether or not 
the mother is then residing with the father, the court may further order that 
the father shall pay to the mother towards the maintenance of the infant such 
weekly or other periodical sum as the court, having regard to the means of 
the father, may think reasonable. . . (4) Any order so made may, on the 
application either of the father or the mother of the infant, be varied or 
discharged by a subsequent order.” 


Section 7 (1) of the Act of 1925 amends the interpretation provisions of s. 
of the Act of 1886, thus: 


“‘ For the purposes of the Guardianship of Infants Act, 1886, as amended 
by this Act, the expression ‘ the court’ shall include a court of summary 
jurisdiction.” 

There is also a power to make rules, but nothing of assistance is to be derived from 
the rules. 

I, therefore, interpret the matter thus. Up to 1951, for the purpose of applying 
to vary an order, a court of summary jurisdiction, among other courts, having 
jurisdiction in a place where a respondent for the time being (that is, at the time 
of the application) resided was given jurisdiction. That would exclude the 
father in the present case because he was the applicant and not the respondent. 
But that exclusion was, in my judgment, removed by the Guardianship and 
Maintenance of Infants Act, 1951,s. 1(1), which gives jurisdiction to the court, not 
only where the respondent resides, but also where the applicant resides. Reading 
that sub-section together with the earlier legislation to which I have referred, 
I am unable to construe it as being limited to “the original court” in the 
sense in which I have used that phrase. I think, therefore, that any court the 
jurisdiction of which from time to time can be invoked by the residence qualifica- 
tion in that sub-section has power to make a variation order contemplated by 
s. 5 of the Act of 1886 as amended and expanded. The result, therefore, is that 
inferring as a fact, as I do, the necessary residence qualification, the Wallington 
justices had jurisdiction, not, indeed, by virtue of s. 53 of the Children Act, 1948 
(about which I express no final conclusion), but on s. 1 (1) of the Act of 1951. 
Accordingly, the appeal fails and must be dismissed. 


JENKINS, L.J.: I agree. 
MORRIS, L.J.: I also agree. Appeal dismissed. 


Solicitors: Haslewood, Hare,Shirley Woolmer & Co., agentsfor Mayo & Perkins, 


Eastbourne (for the mother); Warmingtons (for the father). 
F.G. 
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SMITH AND OTHERS v. CARDIFF CORPORATION 


Housing—Action by tenants—Representative action—Suit on behalf of “* numerous 
persons having some interest ’”’—Proposal to increase rents of some tenants— 


RS.C., Ord. 16, r. 9. 

In accordance with their obligations under the Housing Act, 1936, Part V, the 
defendants, as local authority, provided houses for over thirteen thousand tenants 
under weekly tenancy agreements. On or about June 8, 1953, the defendants 
resolved to introduce a differential rent scheme which involved an increase of rent 
according to the ability to pay of each tenant having regard to his financial circum- 
stances. Under the scheme some tenants would have to pay an increase of 12s. 6d. 
per week, whilst the rents of other tenants would remain unchanged. The plaintiffs, 
being four tenants and “ suing on behalf of themselves and all other tenants of 
houses provided by the defendants under Part V of the Housing Act, 1936,”’ issued 
a@ writ against the defendants, claiming a declaration that the rent scheme was 
ultra vires and void, and an injunction to restrain the defendants from carrying out 
the scheme. On a motion by the defendants to set aside the writ, 

Hep: to bring the case within the provisions of R.S.C., Ord. 16, r. 9, and to 
enable the action to be constituted as a representative action the plaintiffs must 
show that all the members of the class on whose behalf they sued had a common 
interest in a common subject-matter, that all had a common grievance, and that the 
relief was in its nature beneficial to them all; the scheme by its nature involved the 
affluent ‘‘ subsidising ” the less affluent tenants, and so, apart from those in an 
intermediate position, there were two distinct classes of tenants whose interests were 
in conflict, viz., those who would benefit by having to pay no increase and those who 
would have to pay the maximum increase of rent; without deciding whether 
or not the thirteen thousand tenants had a common interest, the relief sought was 
not in its nature beneficial to them all; and, therefore, R.S.C., Ord. 16, r. 9, could 
not apply, but the writ would be amended by striking out the reference that the 
plaintiffs were suing in a representative capacity, so that they would proceed as 
individuals and the action be treated as a test action. 

Dictum of Lorp MacnaGuten in Bedford (Duke) v. Ellis ({1901] A.C. 7), applied. 


AppPEAt by the plaintiffs against an order of GLyN-JoNES, J., sitting as vacation 
judge, dated Aug. 12, 1953. 

The defendants, as local authority, had provided housing accommodation under 
the Housing Act, 1936, Part V, for over thirteen thousand tenants, all of whom 
held under agreements in substantially the same terms except as to rent. On 
or about June 8, 1953, the defendants decided to adopt a “ differential 
rent scheme ’’, which involved the payment by different classes of tenants 
of differing amounts of rent, the maximum increase to be 12s. 6d. per week 
in the case of a tenant in receipt of a gross income of £600 or more per 
annum. In furtherance of this scheme a circular dated June 26, 1953, was sent 
to each tenant containing a questionnaire whereby each tenant was required 
to give full information as to his financial cireumstances—his own income and 
that of any members of his family residing with him, the number of lodgers 
or sub-tenants, and so forth—and requiring him to sign the following: 

““I hereby declare that the above statement is true and correct and I 
understand that the giving of incorrect information herein or failure to notify 
any change which will affect the rent charge may be regarded as good reason 
for terminating the tenancy.” 

Each tenant was informed that, if he failed to complete the form, he would 
be assumed to be liable for the maximum increase of rent. After receiving this 
circular the tenants held meetings, formed a tenants’ protection committee, and 
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some nine thousand tenants signed a document approving the present proceedings 
against the defendants. 
On July 22, 1953, a writ was issued by 

“Herbert William Smith, Trevor Spickett Roberts, John Waters, and 
William John Williams, (suing on behalf of themselves and all other 
tenants of houses provided by the defendants under Part V of the Housing 
Act, 1936)...” 

against the corporation of Cardiff, claiming (i) a declaration that the decision 
made on or about June 8, 1953, purporting to authorise the introduction and 
operation of a scheme for certain specified increases of the rents payable by the 
tenants of council houses was ultra vires and void; (ii) an injunction to restrain 
the defendants, their servants or agents from carrying out the scheme; and (iii) 
an interim injunction. The defendants entered a conditional appearance and 
moved to set aside the writ on the grounds, inter alia, 

** (iii) That the plaintiffs have not a common interest with all other... 
tenants. (iv) That the relief sought in this action is not in its nature 
beneficial to all such tenants.” 

On Aug. 12, 1953, Gryn-Jonzs, J., sitting as vacation judge, ordered the 
writ to be set aside, and the plaintiffs appealed. 

Diplock, Q.C., and Miliner for the plaintiffs. 

H. Edmund Davies, Q.C., and Pennant for the defendants. 


SIR RAYMOND EVERSHED, M.R.: The defendants have applied to 
have the writ struck out and all proceedings stayed on the ground that the action 
was not properly constituted as a representative action—that is to say, that 
the action was not one which fell within the ambit of R.S.C., Ord. 16, r. 9, which 
reads : 
“* Where there are numerous persons having the same interest in one cause 
or matter, one or more of such persens may sue. . . on behalf of or for the 
benefit of all persons so interested.” 
The question for our determination is whether or not this is a case in which 
“‘ there are numerous persons having the same interest in one cause or matter.” 

{His Lorpsurp stated the facts and continued:] Our attention was called 
to Belcher v. Reading Corpn. (1), in which tenants sought to challenge the validity 
of what the Reading Corporation had been disposed to do. The form of action 
there selected was a representative action and junior counsel for the plaintiffs 
in the present case appeared as junior counsel for the plaintiffs there. It appears 
from what occurred before Harman, J., during interlocutory proceedings that a 
question arose of the propriety of a representative action in such circumstances. 
Counsel for Reading Corporation submitted that, strictly speaking, the case 
did not fall within the ambit of R.S.C., Ord. 16, r. 9, but stated that the 
corporation were not disposed to object to the form of proceeding. It was 
obviously desirable that the matter that had been raised should be speedily 
determined. As the judge said, a representative form of action, as distinct from, 
or as an alternative to, a “ test ’’ action, was a convenient form of proceeding. 
If junior counsel for the plaintiff expected the defendants in the present case 
to be as accommodating as were Reading Corporation he is proved to have been 
mistaken. 

There is no doubt that in other branches of the work of these courts actions 
on behalf of a group of persons who all have similar rights are found convenient. 


(1) 114 J.P. 21; [1949] 2 All E.R. 969; [1950] Ch. 380. 
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Morais, L.J., in the course of the argument, asked whether it was not a fact that 
actions are brought in this way by the owners of cargo in a particular ship; 
and he has since found an example—Morrison S.S. Co., Lid. v. Greystoke Castle 
(Cargo Owners) (1). The procedure in that class of litigation is, no doubt, of a 
special character; but I refer to it because I wish to make it plain that nothing 
that I say should be taken as casting any doubt on the propriety of actions of that 
character in cases of the kind to which Morris, L.J., alluded. I am bound to say 
that I am entirely unconvinced that there is any substance in the objection taken 
in this case by the defendants. It seems to me not to matter to the defendants 
whether or not the form of action is as at present constituted. The plaintiffs 
were anxious to obtain an interim injunction. They did not succeed—and I 
am not surprised. In any claim for an interim injunction the problem of any 
undertaking as to damages, should the plaintiffs ultimately prove wrong, is 
likely to arise, and since we are informed that the increased rents, if brought into 
operation, would be equivalent to some £45,000 per annum, it is not surprising 
that the plaintiffs might have been in difficulty in finding adequate security for an 
undertaking to indemnify the defendants if they were wrong. Byt I am not 
satisfied that the insistence of the plaintiffs on a representative form of action was 
material to the question of an interim injunction. It is true that if the action 
were simply brought by one, two or three individuals and a claim made for an 
injunction, then, strictly speaking, any injunction would be limited to 
benefiting those individuals. On the other hand, and as a practical matter, if an 
injunction were granted, it would obviously be difficult for the defendants, 
while restrained as regards the four plaintiffs, to proceed with the scheme in 
respect of all the other tenants from whom they would be likely immediately 
to receive writs. But, from the plaintiffs’ view, it is fair to say that I can under- 
stand some reluctance on the part of an individual weekly tenant to embark 
alone on litigation with the defendants; for he might think that they would forth- 
with serve him with a notice to quit and then contend that he had no subject- 
matter which enabled him competently to maintain his action. 

These matters are, perhaps, by the way, though they will have a relevance when 
I come to deal with costs. The question, however, which we have to determine 
is whether this case falls within the scope of R.S.C., Ord. 16, r. 9. One might be 
disposed to say that if you have thirteen thousand weekly tenants with tenancies, 
so far as relevant, in identical form, then the case is one which the rule would 
be designed to meet, on grounds at least of convenience. But, on second thoughts, 
taking the rule according to its own language and without for the moment 
considering any expositions of it in the decided cases, one cannot see how these 
thirteen thousand individual tenants can be said to have “ the same interest in 
one cause or matter”. The truth is that they have similar or identical 
interests in similar or identical matters. It is, I think, important to bear in mind 
the strict legal position. The document issued by the defendants speaks of increas- 
ing rents, and, as a matter of practice and of ordinary decency, the defendants 
would not seek to evict all their existing tenants and offer to the world at large 
new tenancies on the new terms. They would naturally prefer that the existing 
tenants should remain, offering them the continuation of their occupancy on 
terms of their paying increased rents. But the rents are not capable of being 
increased unless, first, the tenancies are determined, and then new contracts 
will or may come into operation. If the offer of the new contract is at a rent 
which afterwards it is found the defendants have no power to charge, it may be 
that in the result there will be no contract at all. But at the moment of the 
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issue of the writ these thirteen thousand tenants were all weekly tenants with a 
right only to remain as such tenants until the council gave notice to determine 
those tenancies: see the Housing Act, 1936, s. 83 (1) and s. 156 (1). In actual 
fact, all of them have since been determined as a necessary preliminary to 
putting into effect the scheme, and when a tenancy has been determined, it 
may be said that the former tenant has no more right to continue in occupation 
of his house on the terms offered than any other person who may ask to be 
granted a tenancy according to the terms of the new scheme. 

That consideration is, I think, of significance when one looks at the decided 
cases. In Duke of Bedford v. Ellis (1) a class of persons (there were, in fact, two 
or three classes, but for simplicity it will be sufficiently accurate if I treat them 
as one class) called “ growers’ (as distinct from merchants and middlemen) 
of vegetables and like products, was concerned, under the Covent Garden Market 
Act, 1828, with the rights and obligations of the Duke of Bedford as owner 
of the market. It was alleged that the Duke of Bedford had disregarded his 
obligations under the Act by which the growers as a class were given preferential 
rights to have certain stands and places of business in the market. It was also 
alleged that the tolls which the Duke of Bedford might exact from growers in 
respect of these places of business were limited by the statute and had in fact 
been exceeded by him. The writ, therefore, asked for declarations that this class 
had a preferential right by statute, and that the tolls exigible from this class 
were limited in certain respects; and the individual plaintiffs also claimed the 
return of the excess tolls they had individually paid. It will be observed at once 
that there is a distinction between that case and the present. There, a class of 
persons had by statute a certain preferential right, namely, a right to be offered 
stands in the market in priority to non-growers and other persons. The right of 
any individual rested on his being, but belonged to him as, a member of that class. 
There was only a small number of stands, so that the chance of any individual 
in fact getting a stand was small, but, still, the statutory right alleged was a right 
belonging to a class and all its members, just as under an intestacy one of the 
next of kin has a right to a share in the estate as being a member of a class of the 
next of kin. 

It was, I think, in the light of those circumstances that Lorp MACNAGHTEN 
said : 

“If the persons named as plaintiffs are members of a class having a 
common interest, and if the alleged rights of the class are being denied or 
ignored, it does not matter in the least that the nominal plaintiffs may 
have been wronged or inconvenienced in their individual capacity . . 
Given a common interest and a common grievance, a representative suit was 
in order if the relief sought was in its nature beneficial to all whom the 
plaintiffs proposed to represent.” 

That latter sentence was spoken in fact of the old Chancery practice before 
R.S.C., Ord. 16, r. 9, came into operation. But I am content to take it (as counsel 
for the defendants was content to argue it) that the necessary qualifications in 
that sentence are applicable here and must here be shown to be satisfied. It 
must be shown, first, that all the members of the alleged class have a common 
interest, that all have a common grievance, and that the relief is in its nature 
beneficial to them all. 

It is unnecessary to refer in detail to all the cases on the question: Is there 
here a class so that each member may be said to have the same interest in a 
common subject-matter ? It seems, however, to me that the present case may 


(1) [1901] A.C. 1. 
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be distinct on its facts from Price v. Rhondda Urban Council (1), where the 
plaintiff sued on behalf of a class, namely, married women teachers, to test the 
validity of a resolution of the Rhondda Urban Council that married women 
teachers as such would not be employed, save on terms which were disadvan- 
tageous to them as a class. Similarly, in Jones v. Cory Bros. 4 Co., Ltd. (2) where 
a plaintiff sued as a member of a class, namely, underground mine workers, 
alleging against the mine owner that he was not fulfilling his statutory obligations 
to the class of underground mine workers. There are other cases (for example, 
Colman v. Eastern Counties Ry. Co. (3)) which may, perhaps, go further towards 
making this form of procedure applicable where a number of persons may be said 
to have, not the same interest in one cause or matter, but, identical interests in 
identical causes or matters. 

I have already said I am anxious that a convenient form of procedure, which 
in many classes of case can usefully be adopted, should not be held by this court 
to be inappropriate and wrong. I, therefore, without saying more, except to 
express my doubts on it, will assume that it could be said that all these thirteen 
thousand tenants have the same, in the sense of a common, interest. Still, in 
my judgment, Gryn-Jonzs, J., rightly concluded that the third qualification of 
Lorp MACNAGHTEN’s dictum is not here fulfilled. The nature of this scheme 
makes it plain that the differentiation will operate so that the more affluent of 
the tenants will “‘ subsidise ”’ the less affluent. Indeed, it is pointed out that some 
five of the thirteen thousand will suffer no increase of rent at all. It is true that 
they may do so at some future date, but, of course, only if their then existing 
contracts are first determined; it is also true that if they fail to fill up this 
form, they will cease to be the over-privileged and become the under-privileged. 
Yet, when one does apprehend that the main characteristic of this scheme is 
that the more will subsidise the less affluent, it is at once apparent that there are 
two classes whose interests are not only not identical, but are in conflict, namely, 
the subsidisers and the subsidised. I agree with GLyNn-Jones, J., that it would 
be shutting one’s eyes to realities to suppose that if the plaintiffs succeeded in 
this action they woul: all continue to remain at what are called in the scheme the 
basic rents, and that the defendants will be so defeated that they will fail to 
think of some other scheme for implementing their obligations to “‘ make ends 
meet ’’. Indeed, any possible alternative scheme such as the town clerk, in his 
affidavit, adumbrates shows that there will be a considerable class whom the 
plaintiffs now purport to represent who are almost certain to be worse off, 
if this scheme be held invalid, than they will be under the scheme itself. But 
I need not, I think, pursue the matter beyond pointing out that there are, apart 
from those in an intermediate position, two distinct classes whose interests are 
in conflict—those, on the one hand, who will benefit by having no present 
increases and those, on the other, who will have what may be called inflated 
increases. I, therefore, prefer to base my conclusion that this case does not fall 
within the strict terms of R.S.C., Ord. 16, r. 9, on that point rather than deciding 
whether it fails in limine, because there is here no class of persons “ having the 
same interest in one cause or matter.” 

I am bound to say that I am not sorry to reach this conclusion. It seems to me 
startling, if this claim to bring the case within R.S.C., Ord. 16, r. 9, is correct, to 
note the consequences. An example was taken of the season ticket holders of 
British Railways between London and, say, Folkestone. If one individual sought 
to challenge the validity of some increase in the season ticket rate he could, 

(1) 88 J.P. 69; [1923] 2 Ch. 372. 
(2) (1921), 56 L.Jo. 302. 
(3) (1846), 10 Beav. 1. 
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apparently (if the plaintiffs are right), bring an action on behalf of all the season 
ticket holders, whether they liked it or not. The remedy, counsel forthe 
plaintiffs says, is adequate and simple (though I doubt if it would seem so to a 
great many people). The person who says: “ I do not want to be represented by 
you ” can ask to be joined as a defendant. It seems to me that such a result 
involves a serious inroad on the ordinary individual’s liberty to make his own 
terms as he will with some other party with whom he is under no obligation 
to make any contract. 

The result, however, is that, in my judgment, this case is not within R.S.C., 
Ord. 16, r. 9. But it does not follow that it is right to strike out the whole of the 
proceedings. I repeat that I cannot see that it matters to the defendants what 
is the form of action—certainly now that any question of an interim injunction 
is out of the way. Counsel for the defendants was willing (after I had pressed 
him) to say that the defendants would be content, if the bracketed words were 
omitted from the writ, to treat this as a test action, and stated that they would 
not in fact seek to “ vietimise ” the four individuals who have stood out as the 
champions of, at least, the nine thousand tenants who have signified their 
support of the action taken by the four plaintiffs. But he was willing to do that 
only on terms that the plaintiffs paid the whole of the defendants’ costs up to date. 
We, therefore, have had to consider the matter and express our view on it. 
In the circumstances, I think that the right course is not that the writ should 
be struck out and all proceedings stayed. It is conceded that this court has the 
power and jurisdiction to order, in lieu of striking out the proceedings, that the 
bracketed words should be struck out, so that the action can proceed, not as a 
representative action, but as an action brought by four individuals against the 
defendants; and that, in my judgment, is what we ought to do, varying Giyn- 
Jones, J.’s order accordingly. Since that result is achieved not by agreement, but 
by direction of the court, it is not competent to impose terms on the defendants, 
but I have no doubt whatever that they, having a difficult task to perform under 
the Housing Act, 1936, and being (as counsel said) anxious to get this question 
determined, will not do otherwise than treat this as a test action and will not 
seek to defeat these four individuals by what is called victimisation. Indeed, 
if they did, they would not advance much, for other champions would be found 
(I doubt not) to spring up from the soil. 

There remains the question of costs. I regret that it has been necessary in this 
important matter that the costs of an appeal to this court should have been 
incurred. Both parties took up attitudes which, no doubt, made it inevitable; 
and, as counsel for the defendants says, he was brought here by the plaintiffs 
appealing against the order of Giyn-Jongs, J., striking out their writ. In the 
circumstances, I think there is no ground for disturbing the effect of the order as 
to costs which Gryn-Jones, J., made, but I do not think it right that the 
plaintiffs should be made now to pay the defendants’ costs of this appeal. I think 
(and in saying this I am not to be taken as suggesting that the defendants 
have not acted to the best of their ability as guardians of the ratepayers’ 
interests money) that, doing justice as best I can between these plaintiffs and 
the defendants, the defendants’ costs of this appeal should be their costs in the 
action. The result will be that if the defendants win the action they will get 
the costs of this appeal; if, however, they lose and the plaintiffs win, then the 
plaintiffs will not have to pay the costs of this appeal. I, therefore, think that the 
order should be that in lieu of striking out the proceedings, the writ should be 
amended by striking out the bracketed words (making it a representative action) 
and that the defendants’ costs of this appeal should be their costs in the action. 
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JENKINS, L.J.: I agree. The argument of counsel for the plaintiffs 
was to the effect that the thirteen thousand tenants of the houses provided 
by the defendants in performance of their statutory duty under the Housing 
Act, 1936, constituted a class of persons having a common interest, because they 
each of them stood in the relationship of tenant to a common landlord, namely, 
the defendants, and their tenancies alike fell to be regulated by any provisions of 
the Housing Act, 1936, applicable to the case. He said, in effect, that the common 
interest of these tenants consisted in the right to remain in occupation of their 
respective houses at no higher rent than the defendants could lawfully charge 
having regard to the provisions of the Act. He said, further, that these tenants 
have a common grievance, in that the scheme, the validity of which is challenged 
in the action, purported to propose for all of them without exception some 
increase, either actual and immediate or contingent and future, in the amount 
of the rent payable by them; and, finally, inasmuch as the object of the action was 
to prevent the scheme being brought into effect, the action was for the benefit 
of all, for, if successful, it would prevent the increases, actual or potential, fore- 
shadowed in the scheme. 

Counsel for the defendants went so far as to argue that these thirteen thousand 
tenants could not, for the purposes of any dispute, constitute a class on whose 
behalf a representative action could properly be brought. He founded himself 
on the contention that here there is not a class of persons entitled to a common 
right conferred on members of that class by, for example, an Act of Parliament 
(as in Duke of Bedford v. Ellis (1)), and there is not any common right properly 
so called. He said, in effect, that there was no more than an aggregate of 
individuals each bound to the defendants by a separate contract of tenancy 
peculiar to himself and conferring and imposing rights and obligations on him 
separately as an individual and not as a member of a class. I am not prepared 
to accede to that argument in its widest form, and I find it unnecessary (as does 
Sm RaymMonD EVERSHED, M.R.) for the purpose of deciding this case to determine 
whether or not, in any, and if so what, circumstances or for the purposes of any, 
and if so what, dispute a body of persons such as the tenants of the council 
houses in the present case are capable of forming a class on whose behalf a 
representative action can properly be brought. The only questions which it is 
necessary to answer for the purpose of deciding this case are whether or not 
these thirteen thousand tenants are a class of persons having a common interest 
for the purposes of this present dispute, and, if so, whether or not, for the 
purposes of this present dispute, they can be said to have a common grievance, 
and, if so, whether or not the relief claimed in relation to this present dispute 
is in its nature beneficial to all. 

As counsel for the plaintiffs put the matter it has, if I may say so without 
offence, a specious appearance of being a case in which (on the assumption that 
the charge of ultra vires can be made good) all these tenants are labouring under 
a@ common grievance, namely, the threat of an increase, actual or potential, in 
the amount of the rent payable by them over and above the amount lawfully 
exigible. But while at this stage it is not for us to investigate the merits of the 
action, I apprehend that to determine whether or not the action is properly 
constituted as a representative action it is necessary to look into the nature of 
the dispute far enough to be able to see the true character of the alleged 
grievance. On doing that it immediately appears that though the grievance, for 
the purposes of justifying the form of the proceedings, is put as a threatened 
increase, actual or potential, in the amounts of all the rents, the true grievance is 


(1) [1901] A.C, 1. 








Justice of the Peace and Local Government Review Reports, January 16, 1954. 


40 JUSTICE OF THE PEACE AND Vol. 


not that. It is not, and could not, I apprehend, be contended that the defendants 
have no power to increase the rents in any circumstances. The true grievance 
is not that rents are being increased, but that they are being increased, not on a 
uniform, but on a differential, basis, the scheme being that a tenant in receipt of a 
gross income at the rate of £500 per annum or over and less than £600 shall suffer 
an increase of 8s. 6d. a week and a tenant in receipt of a gross income at the rate 
of £600 per annum or over shall suffer an increase of 12s. 6d. a week, with other 
provisions to meet the cases of adult wage or salary earning children, any wages 
earned by a wife, and the presence of lodgers or sub-tenants, or of what are 
termed “ additional families ’’, by the increases considered appropriate in each 
of those contingencies, and an overriding maximum increase of 12s. 6d. per 
week. The objection is that instead of charging a uniform increase in rent 
(measured, I suppose, by reference to the estimated letting value of the house, 
and the necessity of charging an economic rent and of providing for increased 
outgoings, or other objective considerations of that nature) this scheme charges 
rent by reference to the purse, and as such it is said to be ultra vires. It was put 
by counsel for the plaintiffs that it was beyond the powers of the defendants to 
charge differential rents according to the means and circumstances of the 
tenants because the result would be that those tenants in more affluent cireum- 
stances would, in effect, by the increases in rent imposed on them be subsidising 
the tenants in less affluent circumstances in whose cases no increase was to be 
made at all. 

That being the true nature of the grievance, it seems to me impossible to 
maintain that in this particular dispute these thirteen thousand tenants con- 
stitute a class having a common interest in any relevant sense. It seems to me 
impossible to maintain that they had in this dispute a common grievance or that 
the relief sought is beneficial to all. On the contrary, it seems to me necessarily 
to follow that a tenant who under this scheme qualifies for the subsidy—that is 
to say, a tenant whose rent is not increased—has an interest which may be 
diametrically opposed to that of a tenant who suffers the increase. Prima facie, 
it is in the interests of the subsidised tenants, who suffer no increases in rent, 
that this scheme should be upheld and put into operation, in order that they may 
enjoy the benefit of it by being allowed to remain as tenants at the old rent, 
and having the deficit, which the defendants are obliged so far as possible to 
make good, provided by other tenants whose means are such as to bring them 
within the range of one or other of the increases. 

Therefore, while deciding nothing as to the possibility of such an aggregate 
of individuals as these thirteen thousand tenants constituting a class on whose 
behalf a representative action could properly be brought in relation to some 
matters, I hold that with regard to this particular matter it is impossible to say 
that they are such a class. I have only to add that I agree with the order 
Sm Raymond EversHED, M.R., proposes as regards the costs of this appeal, 
and that the writ should not be struck out, but that leave should be given to 
make the appropriate amendments in order that the action may go forward as 
an action brought by the four named plaintiffs as individuals and not in any 
representative capacity. 

MORRIS, L.J.: I agree. The writ claimed a declaration that the decision 
of the defendants to introduce a scheme for differential rents was beyond their 
powers. With the merits of the dispute we are not concerned. Nothing in the 
decision today affects the merits of the matter that will have to be decided. We 
have been concerned with a question that has arisen in a preliminary skirmish 
in the litigation. It concerns merely a bald point of procedure, in regard to which 
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it has seemed to me that success does not profit and defeat does not hurt. The 
writ does, however, direct attention to a particular scheme, and, therefore, while 
the merits of the dispute which will have to be decided are not before us, we have 
to look at the scheme in order to see whether a representative action can properly 
be brought. It seems to me that a mere perusal of the scheme shows that 
there are many tenants who are not today and may not ever be adversely affected, 
so far as their rents are concerned, by this scheme. There is nothing I can add 
to the reasons that have already been assigned by my Lords in support of the 
view that the relief sought is not in its nature beneficial to all tenants. It 
seems to me that a mere examination of the scheme demonstrates that. Further- 
more, in regard to the scheme itself, I think there is force in the submission of 
counsel for the defendants that it is shown that all the tenants have not a common 
grievance. For those reasons I think Guiyn-Jones, J., came to a correct 
conclusion. 
Appeal allowed. 
Solicitors: Wrentmore & Son, agents for Thos. John & Co., Cardiff (for the 
plaintiffs); Theodore Goddard & Co., agents for Sydney Tapper Jones, town clerk, 


Cardiff (for the defendants). 
F.G. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., SELLERS, AND Havers JJ.) 
Oct. 13, 14; Nov. 6, 1953 
CHINA v. HARROW U.D.C. 


Limitation of Action—Distress for rates—Application for warrant more than six 
years after demand for rate—** Action ’’—‘‘ Proceeding in a court of law ”’— 
Date when cause of proceedings accrued—Limitation Act, 1939 (2 and 3 Geo. 6, 
c. 21), 8. 2 (1) (d). 

Justices hearing an application for the issue of a distress warrant in respect of 


arrears of general rates are acting judicially and not ministerially. 
Dicta of Viscount Stmon, L.C., and Lorp Wricut in Potts v. Hickman (1940) 


(105 J.P. 26, 30, 46) applied. 

The application for the issue of a distress warrant is a proceeding in a court of 
law and comes within the definition of “‘ action ’’ in s. 31 (1) of the Limitation Act, 
1939, and within s. 2 (1) (d) of that Act, which embraces all proceedings in a court 
for the recovery of money. ‘‘ Cause of action ”’ in s. 2 (1) is to be construed as 
“cause of proceeding ’’, and, as the cause of proceeding in respect of arrears of 
rates arises when the ratepayer fails to pay on demand a rate duly made and 
published in respect of which he has been assessed, the period of limitation runs from 
the demand for the rates, and a distress warrant cannot issue after six years from 
the date of demand. 

Case StatepD by Middlesex justices. 

On Mar. 18, 1953, at a court of summary jurisdiction sitting at Wealdstone, 
a complaint was preferred by the respondents, Harrow Urban District Council, 
that the appellant, Denis Percival China, being a person duly rated and assessed 
by the general rate for the respondents’ rating area, was in arrear in the sum of 
£31 4s. 1d., which he neglected or refused to pay. 

The following facts were found. The respondents were a rating authority for 
the purposes of the Rating and Valuation Act, 1925. The general rate for the 
year 1940/41 was duly made and published. The appellant was rated for the 
half year ending Sept. 30, 1940, in the sum of £8 9s. 2d. in respect of premises 
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then occupied by him at 7, Warple Close, Harrow. At the time he was in arrear 
in the sum of £26 15s. 4d. in respect of general rates for previous half years. 
On July 5, 1940, he ceased to be liable for future rates in respect of the premises, 
and, therefore, instead of being liable for £8 9s. 2d. for the half year ending 
Sept. 30, 1940, he was liable only for £4 8s. 9d. in respect of his occupation of the 
premises from Apr. | to July 5, 1940. For various reasons, including the fact that 
the appellant was thereafter engaged on war service and, after that, the 
respondents had no knowledge of his whereabouts, no further action was taken to 
recover the sum due, viz., £31 4s. 1d., until Feb. 11, 1953. On that date a further 
demand for payment of the sum was made on the appellant, but he neglected 
and refused to pay it. A summons to appear before the justices was duly issued 
and served on him. 

It was contended on behalf of the appellant that the general rate was a sum 
recoverable by virtue of an enactment, within the Limitation Act, 1939, s. 2 (1) 
(d), which under s. 2 (1) (d), it was not recoverable after the expiration of six years 
from the publication of the rate, and that, therefore, the application for the issue 
of a distress warrant must fail. The respondents contended that the duties of the 
justices on an application for the issue of a distress warrant in respect of arrears 
of rates were ministerial, and that, therefore, the Act of 1939 did not apply, 
as the definition of “ action” in s. 31 (1) of the Act was “ any proceeding in a 
court of law ”’ and, in the circumstances, the justices were not acting as a court 
of law. The justices were of opinion, having regard to Potts v. Hickman (1), that 
their duties when dealing with applications for the recovery of rates were judicial, 
but, having regard to Danby v. Watson (2) and Liverpool Corpn. v. Hope (3), 
they were of opinion that the recovery of the general rate was not by “ action ”’, 
within the meaning of the Limitation Act, 1939, and that the position remained 
as it was before 1939 with no limitation of time on the recovery of the general 
rate. Accordingly, on May 27, 1953, they issued a distress warrant for the sum 
of £31 4s. ld. and costs. The appellant appealed. 


Aron Owen for the appellant, the ratepayer. 
Squibb for the respondents, the rating authority. 


Nov. 6. The following judgments were read, 


LORD GODDARD, C.J.: This is a Special Case stated by justices for the 
county of Middlesex, and it raises the short and interesting question whether the 
Limitation Act, 1939, applies to proceedings for the recovery of rates. The 
facts are that in April, 1940, the ratepayer was in arrear in respect of rates for 
previous years to the amount of £26 15s. 4d., and he became liable for a proportion 
of a further half year’s rates amounting to £4 8s. 9d. in respect of his occupancy 
of the rated hereditament between Apr. 1 and July 5, 1940, when he ceased to be 
the occupier. No action was taken by the rating authority against the ratepayer 
at the time, as he was then on war service, or for some time after that, as they did 
not know where he was living. The Case goes on to say that, on Feb. 11, 1953, 
having ascertained his whereabouts, the rating authority made a further demand 
for payment, from which I assume the court was satisfied that previous demands 
had been made, as in the ordinary course of things they would have been. No 
point was made that demands had not been made, and on Mar. 18, the rating 
authority preferred a complaint against the ratepayer with a view to obtaining a 
(1) 105 J.P. 26, 30, 44, 46; [1940] 4 All E.R. 491, 495, 506, 508; [1941] A.C. 212, 221, 239. 


(2) (1877), 41 J.P. 406. 
(3) 102 J.P. 205; [1938] 1 All E.R. 492; [1938] 1 K.B. 751. 
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distress warrant, which was granted. It, therefore, appears that the rating auth- 
ority were seeking, and have obtained, a warrant for arrears all accruing more 
than six years ago, and some, at least, fourteen or, perhaps, fifteen years ago. 

The question whether there is any period of limitation for the recovery of 
rates is entirely destitute of authority, which, perhaps, is not surprising. It is 
hardly likely that any local authority has ever before sought to take proceedings 
after such a length of time, and it must, I think, be conceded that before July 1, 
1940, when the Limitation Act, 1939, came into force, it could not have been 
argued that there was a period of limitation. The Limitation Act, 1623 (21 
Jac. 1, c. 16) sets out in terms [in s. 3] the various personal actions to which it 
applies. They are actions on the case, other than for slander, actions of account, 
trespass quare clausum fregit, debt, detinue and replevin, for all of which six 
years is the period named, and actions for assault, other cases of trespass to the 
person, and slander, for which shorter periods are named. Proceedings for the 
recovery of rates have always been regarded as a class apart. It is settled that 
no action lies for their recovery, and that the only method is that laid down in the 
Poor Relief Act, 1601 (43 Eliz. c. 2), s. 2, namely, by application to justices for a 
distress warrant: see Liverpool Corpn. v. Hope (1). None the less, arrears of 
rates are a debt, and one must not confuse the debt with the remedy: see 
Lloyd v. Heathcote (2) and Re McGreavy (3). The remedy of distress is only a 
special procedure for dealing with defaulting ratepayers. Other matters which 
have been decided with reference to these proceedings are that a demand is a 
necessary preliminary to the application for a warrant (Davis v. Burrell (4)), 
and that, though the time limit of six months within which proceedings must be 
taken before courts of summary jurisdiction [under the Summary Jurisdiction 
Act, 1848, s. 11] applies to such proceedings for the recovery of civil debts as 
those courts can entertain (Mackie v. Fox (5)), this limitation does not apply to 
those for the recovery of rates: see Reg. v. Price (6). 

As I have already said, it would have been impossible to contend that the 
Limitation Act, 1623, applied to this class of proceeding and the court has now 
to determine for the first time whether the Act of 1939 has applied a period of 
limitation. Not only is there no authority on this question but there is no 
communis opinio among text writers. The learned editors of FARADAY ON RATING, 
5th ed., at p. 330, are of opinion that the Act does apply, while the equally 
learned editors of RyDE ON Ratna, 9th ed., at p. 812, express a contrary opinion, 
though, if I may so, the cases they cite in support of their opinion do not really 
assist. All they show is that rates may be recovered after the year for which 
they have been made. I, therefore, turn to the provisions of the Act of 1939. 
Section 2 (1) enacts 

“The following actions shall not be brought after the expiration of six 
years from the date on which the cause of action accrued. . .”’ 
Among those enumerated are: 
** (d) actions to recover any sum recoverable by virtue of any enactment, 
other than a penalty or forfeiture or sum by way of penalty or forfeiture.” 
If that sub-section stood alone, it is clear that, as no action lies for the recovery 
of rates (Liverpool Corpn. v. Hope (1)), it would follow that it has no application. 
It is unnecessary to burden this judgment by referring to the numerous decisions 
(1) 102 J.P. 205; [1938] 1 All E.R. 492; [1938] 1 K.B. 751. 
(2) (1820), 2 Brod. & Bing. 388. 
(3) 114 J.P. 185; [1950] 1 All E.R. 442; [1950] Ch. 269. 
(4) (1851), 10 C.B. 821, 826. 
(5) (1911), 75 J.P. 470. 
(6) (1880), 44 J.P. 248; 5 Q.B.D. 300. 
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as to the meaning of “‘ action ”’, as, for the purposes of the Act, the word is defined 
by s. 31 (1) as including “any proceeding in a court of law, including an 
ecclesiastical court’, unless the context otherwise requires. It is not, in my 
opinion, open to doubt that an application for a distress warrant is a proceeding 
in a court of law. The dicta of Cocksurn, C.J., in Sweetman v. Guest (1) and Reg. 
v. Price (2), that justices are, in such a matter, acting ministerially, and not 
judicially, has not been followed. In Potts v. Hickman (3) Viscount Simon, L.C., 
said that ‘‘ justices, when granting a distress warrant for rates, are proceeding 
judicially.” Lorp Wruicnxr said that an order for a warrant of distress was 
made in a judicial proceeding, and that the dictum of Cocksurn, C.J., in Reg. v. 
Price (2), could not be supported as a statement of the general law. He added: 


“* Even if the party summoned has no valid objection which he can raise 
to being rated because the facts are clear, the justice still acts judicially in 
making the particular order of distress, even though no other course is 
open to him judicially.” 


The cases show that the rate itself constitutes an order to pay, though, as I have 
already said, they also lay down that proceedings to enforce payment cannot be 
commenced until there has been a demand and subsequent default. On the 
hearing of the application proof is required of the service of the summons, that 
the rate was duly made and published, that the person named was assessed at 
the sum mentioned, and that it has been demanded and not paid [: see Distress 
for Rates Act, 1849, s. 5, s. 8, and schedule, Form Cl]. Various defences are open 
to the person summoned which it is unnecessary to detail. In my opinion, there- 
fore, it is clear that there is here a “ proceeding in a court of law.’ Does, 
therefore, the context require a different interpretation so that this particular 
proceeding does not come within the definition in s. 31 (1) of the Act of 1939 ? 
Counsel for the rating authority submitted that some limitation must be placed 
on the wide words of the definition. He said that they could not include, for 
instance, criminal proceedings. That is true, but criminal cases, clearly, do not 
fall within s. 2 which refers to proceedings for the recovery of money, nor within 
any other section of the Act. The penalties excluded by the section are, in my 
opinion, those for which what is known as a penal action can be brought. But 
the words of the definition show that it is intended to bring within the scope of 
the section proceedings to which the term “ action ” would be inapplicable. 

The main argument of counsel for the rating authority was that the limitation 
imposed by s. 2 (1) runs from the date of the accrual of the cause of action, and 
he contended that, as no action lies for rates, there could be no cause of action. 
But, if the word “ action ” is to embrace proceedings which are not actions in 
the true sense, it seems to me that for “ cause of action ’’ must be read “‘ cause of 
proceeding ’’, and the cause of the proceeding in this case is the failure to pay on 
demand. I would, accordingly, hold that time runs from the demand. I have 
already pointed out that, as the Case refers to the “ further demand ” in February, 
1953, that implies that earlier demands were made though proceedings were not 
taken, and from the other facts found in the Case those demands must have 
been made not later than July, 1940. There is no special form of demand that 
must be served before proceedings for recovery can be taken. The common form 
which is sent to every ratepayer each half year is all that is required. Limitation 
of actions is imposed by positive law and courts can only refuse to enforce 


(1) (1868), 32 J.P. 212; L.R. 3 Q.B. 262. 
(2) (1880), 44 J.P. 248; 5 Q.B.D. 300. 
(3) 105 J.P. 26, 30, 44, 46; [1940] 4 All E.R, 491, 495, 506, 508; [1941] A.C. 212, 221, 239. 
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claims on the ground of lapse of time if there is an appropriate provision to be 
found in the Act, but I see no good reason for unduly limiting words which can 
apply to a particular case as courts always lean against stale claims. The Act of 
1939 is not merely a consolidating statute. Its title shows it to be one consolidat- 
ing and amending the law, and, in my opinion, the very wide terms of the defini- 
tion of “action” in s. 31 (1) show that s, 2 (1) (d) of the Act was intended to apply 
to all money claims made in a court. This view, I think, is to some extent 
strengthened by the inclusion of ecclesiastical courts in the definition section 
{s. 31 (1)]. The Limitation Act, 1623, made no reference to those courts, and, 
while I make no pretence to be familiar with the suits that can be brought in 
them, I cannot find that they ever dealt with any of the actions mentioned in 
that Act except slander. Section 30 to s. 33 of the Real Property Limitation Act, 
1833, now repealed [by s. 34 (4) of, and the schedule to, the Act of 1939], dealt 
with actions relating to the right of presentation to a benefice and those provisions 
re-appear in s. 14 of the Act of 1939. The actions which would come within that 
section would, normally at least, be dealt with in the temporal courts, though 
it may be that some questions relating to rights of presentation could still be 
dealt with by means of the practically obsolete ecclesiastical suit of duplex 
querela. I hesitate to express any opinion on such matters because temporal 
judges are not required to be learned in ecclesiastical law. That was one of the 
reasons given in Rex v. St Edmundsbury & Ipswich Diocese (Chancellor). Ex p. 
White (1) why certiorari does not lie to those courts though prohibition may. 
But when I find reference both to ecclesiastical courts and to all classes of 
arbitration in the present Act [see s. 27], it leads me to think that the legislature 
meant to bring every class of litigation, before whatever tribunal it might come, 
within the ambit of the statute. While appreciating the careful consideration 
given to the case by the justices, I would allow the appeal. 


SELLERS, J.: In this Special Case the question has been raised, apparently 
for the first time in the courts, whether the provisions of the Limitation Act, 
1939, s. 2 (1) (d), apply to proceedings brought in a court of summary jurisdiction 
for the issue of a distress warrant for the recovery of rates. Proceedings after 
six years to recover rates by distress must have been rare, if they have previously 
been taken at all after so long delay, but there would seem to be no trace in any of 
the authorities of any time limit which could have been relied on prior to the 
Act of 1939. 

The main question which arises is whether the definition of “ action ”’ ins. 31 (1) 
of the Act of 1939 can be applied to s. 2 (1). Section 31 (1) is as follows: 


“In this Act, unless the context otherwise requires . . . ‘ action ’ includes 
any proceeding in a court of law, including an ecclesiastical court.” 


It was submitted on behalf of the rating authority that the context in s. 2 (1) 
did require that some restriction should be put on the words “‘ any proceeding 
in a court of law * because the sub-section makes the time of limitation run from 
the date ‘‘on which the cause of action accrued ”’, and, it was said, this was 
inappropriate to the procedure by which, and by which alone, rates can be 
recovered. But while, in the case of rates, it cannot be said that there is a cause 
of action (Liverpool Corpn. v. Hope (2)), there does arise a cause of proceeding 
in a court of law. If the appropriate proceedings are taken to enforce a debt 
for rates, the hearing is a judicial proceeding, and not (as the rating authority, 
(1) [1946] 2 All E.R. 604; [1947] K.B. 263; saffd. C.A. [1947] 2 All E.R. 170; [1948] 


1 K.B. 195. 
(2) 102 J.P. 205; [1938] 1 All E.R. 492; [1938] 1 K.B. 751. 
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apparently, submitted before the justices) a ministerial matter: see Potts v. 
Hickman (1). In such a judicial proceeding, matters have to be proved by the 
applicant and issues may be raised by a person so summoned before the court. 
The elements for constituting a proceeding in a court of law are present. In 
Roberts v. Battersea Metropolitan Borough (2) Bucxury, L.J., said: 


“* Proceeding ’ would be a word with a larger meaning than ‘ action’. 
Every action is a ‘ proceeding ’, but it is not possible to say that every pro- 
ceeding is an action.” 

The definition in the Act of 1939 was, obviously, intended to enlarge the more 
normal meaning of “ action ’’, and I do not think the context of s. 2 (1) does 
require that the definition of “ action ” should not be applied to it. If the defini- 
tion is applied, then the sub-section should be read to provide that the following 
proceedings in a court of law shall not be brought after the expiration of six years 
from the date on which the cause of proceedings in a court of law accrued, that is 
to say, (d) proceedings in a court of law to recover any sum recoverable by 
virtue of any enactment. That interpretation seems to me to be in harmony 
with the context, not repugnant to it. In Davis v. Burrell (3) Jervis, C.J., 
said: 

“When a rate is duly made and published, it is the duty of the parties 
assessed to seek out the collector and to pay it... The statute 43 Eliz. 
[c. 2] requires a personal demand before the rate can be distrained for. That 
shows that a demand would otherwise be unnecessary.” 

The cause of the proceedings, therefore, for a rate might be said to arise when the 
rate is duly made and published and is not paid, but a demand as a matter of 
procedure has always been necessary before the recovery of the rate could be 
enforced. In respect of a general rate, the Rating and Valuatiofi Act, 1925, s. 7 
(1), requires that information with respect to a number of matters shall be 
included in the demand note on which the general rate is levied. As proceedings 
cannot be taken until such a demand note has been given and the demand has 
not been met, I think the cause of the proceedings for a rate should be held to be the 
failure to pay on demand and, if I am right that s. 2 (1) (d) of the Act of 1939 can 
be applied to the proceedings for a distress warrant, the period of six years in which 
the proceedings must be taken would run from the time of the demand of the rate 
in question. I agree that the justices came to an incorrect decision in law, and 
I would allow the appeal. 


HAVERS, J., stated the facts and continued: The case raises a novel and 
difficult question, whether the Limitation Act, 1939, applies to proceedings for 
the issue of a distress warrant for the recovery of rates. Section 2 (1) of the 
Limitation Act, 1939, provides that certain actions, which are therein specified, 
‘shall not be brought after the expiration of six years from the date on which 
the cause of action accrued . . .”’ They include, in s. 2 (1) (d): 

“actions to recover any sum recoverable by virtue of any enactment, 

other than a penalty or forfeiture or sum by way of penalty or forfeiture.” 
The ratepayer contended unsuccessfully before the justices that proceedings by 
a rating authority before the justices for the issue of a distress warrant for 
arrears of general rates are an action to recover a sum recoverable by virtue 
of an enactment, within the meaning of s. 2 (1) (d) of the Act of 1939. The rating 
authority contended that, inasmuch as no action lies for the recovery of rates 
(1) 105 J.P. 26, 30, 44, 46; [1940] 4 All E.R. 491, 495, 506, 508; [1941] A.C. 212, 221, 239. 


(2) (1914), 78 J.P. 265, 266. 
(3) (1851), 10 C.B. 821, 826. 





Justice of the Peace and 


118 LOCAL GOVERNMENT REVIEW REPORTS 47 


(Liverpool Corpn. v. Hope (1)), there can be no cause of action or accrual of a 
cause of action within the meaning of s. 2 (1). They also contended that the 
justices were acting ministerially, and not judicially, in ordering the issue of a 
distress warrant. 

In s. 31 (1) of the Act of 1939 “ action ”’ is defined as follows: 

“In this Act, unless the context otherwise requires . . . ‘ action’ in- 
cludes any proceeding in a court of law, including an ecclesiastical court.” 

It is, therefore, necessary to examine the nature of rates and the means for 
recovering the sums assessed. The foundation of the liability to pay rates is to 
be found in the Poor Relief Act, 1601 (43 Eliz. c. 2). By s. 2 of that Act provision 
is made for the making of a poor rate and for the recovery of rates which are 
unpaid by the issue of a warrant for distress. The Act of 1601 does not contain a 
provision requiring the alleged offender to be first summoned before the justices, 
and for a great many years it was not the law that such a summons was necessary. 
However, by the end of the eighteenth century, as a result of the decisions in 
Rez v. Benn & Church (2) and Harper v. Carr (3), it was settled that a summons 
should precede a warrant of distress, as is now laid down by statute: see Distress 
for Rates Act, 1849, s. 5. Since 1601 a number of statutes have been passed 
dealing with rating which, I think, it is not necessary to consider. It is sufficient 
to say that since 1601 down to the Rating and Valuation Act, 1925, no statute 
has ever provided the local authority with any remedy for the non-payment of 
rates other than the remedy by distress. The Rating and Valuation Act, 1925, s. 2, 
which makes provision for the making of “‘ the general rate ”’, provides, by sub-s. 
(3), that: 

“. . .every general rate. . . shall be made, levied and collected, and shall 
be recoverable, in the same manner in which at the commencement of this 
Act the poor rate may be made, levied, collected and recovered, and all the 
enactments relating to the poor rate which are in force at the commence- 
ment of this Act. . . shall. . . apply to the general rate.” 

Section 4 (1) provides that every rate made by a rating authority shall be deemed 
to be made on the date on which it is approved by the authority. Section 6 
requires publication of the rate within the time and in the manner therein 
prescribed. Section 7 (1) provides that information on certain matters shall be 
included in the demand note on which the general rate is levied. A general rate, 
therefore, is not a common law liability, but is a creature of statute, and the only 
remedy for enforcing it is the statutory remedy by distress. 

The form of the distress warrant, which was set out in the schedule to the 
Distress for Rates Act, 1849, indicates the various matters which have to be 
proved by the rating authority and found by the justices before they can issue a 
distress warrant. There are also various matters which it is open to the person 
summoned to raise by way of objection. At one time the view was held that in 
such proceedings the justices were acting ministerially and not judicially: see 
Sweetman v. Guest (4) and Reg. v. Price (5). However, since Potts v. Hickman (6), 
it cannot, in my opinion, now be successfully contended that an order for a 
warrant of distress is not made in a judicial proceeding or that justices are not 
acting judicially in making an order. In my opinion, an application for a distress 
warrant is a proceeding in a court of law. Is there any compelling reason why the 

(1) 102 J.P. 205; [1938] 1 All E.R. 492; [1938] 1 K.B. 751. 
(2) (1795), 6 Tem. Rep. 198. 
(3) (1797), 7 Tem. Rep. 270. 
(4) (1868), 32 J.P. 212; L.R. 3 Q.B. 262. 
(5) (1880), 44 J.P. 248; 5 Q.B.D. 300. 
(6) 105 J.P. 26, 30, 44, 46; [1940] 4 ANIL E.R. 491, 495, 506, 508; [1941] A.C, 212, 221, 239. 
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context should require that these particular proceedings should not be included 
within the definition ? In my opinion, it is clear that proceedings for the recovery 
of rates do not fall within the category of personal actions mentioned in s. 3 of the 
Limitation Act, 1623, or within any other Limitation Act which was in force 
prior to the Act of 1939. It is, perhaps, somewhat surprising that, if it was 
intended to make a change in the law for the first time since 1601 by imposing a 
limitation of time on proceedings for the recovery of rates, clearer language, 
specifically referring to rates, should not have been used in s. 2 of the Limitation 
Act, 1939. The Act of 1939 is, however, an amending as well as a consolidating 
Act, and, as the language used in s. 2 (1) (d) ands. 31 (1) is apt to cover an applice- 
tion to justices for the issue of a distress warrant for arrears of rates, I see no good 
reason why such proceedings should be excluded. My view is strengthened by a 
comparison between the definition of ‘‘ action”’ in s. 225 of the Supreme Court 
of Judicature (Consolidation) Act, 1925, and in s. 31 (1) of the Limitation Act, 
1939. In the former, “‘ action ’’ means 


“a civil proceeding commenced by writ or in such other manner as may 
be prescribed by rules of court, but does not include a criminal proceeding 
by the Crown.” 


The wide words of the definition in the Limitation Act, 1939, show that it was 
intended to bring within the ambit of s. 2 proceedings to which the term 
“action ” would not normally be appropriate. 

It remains to consider the meaning of “ cause of action”, if “‘ action” is 
to be considered as including proceedings for the recovery of rates. If the 
word “action” is to embrace proceedings which are not actions in the 
ordinary sense, “cause of action ’”’ should, in my view, be read as “ cause 
of proceeding”. The cause of the proceedings, in my opinion, accrues when 
a ratepayer fails to pay on demand a rate duly made and published in 
respect of which he has been assessed, and the period of six years in which the 
proceedings must be taken would run from the failure to pay on demand. In 
my opinion, the justices came to an incorrect decision on the question of law, and 
I would allow the appeal. Appeal allowed. 

Solicitors: Eric H. Davis & Co. (for the ratepayer); Sharpe, Pritchard & Co., 


agents for D. H. Pritchard, clerk to Harrow Urban District Council (for the rating 
authority). T.R.F.B. 
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(Lorp Gopparp, C.J., ByRNE AND PARKER, JJ.) 


Mar. 31, 1953 
R. v. WINES 


Criminal Law—Falsification of accounts—Intent to defraud—Gross profits inflated 
with intent to avoid dismissal from employment—Falsification of Accounts 
Act, 1875 (38 and 39 Vict., c. 24), 8. 1. 

The appellant, who was the manager of the radio department of a co-operative 
society, was convicted (inter alia) of falsification of accounts. He admitted that he 
had made the false entries, but contended that he had not done this, as the prosecu- 
tion alleged, with the intention of concealing thefts by him of wireless sets, his 
intention being to make the gross profits of his department appear higher than it 
actually was in order that he might not be dismissed from his employment. The 
recorder directed the jury that, whichever of the two versions was true, there was 
an intent to defraud. 

HELD, that the direction was correct, as, on the appellant’s own version he was 
intending by the falsification to induce his employers to pay him wages and thereby 


act to their financial detriment. 
Dictum of Buckxiey, J., in Re London & Globe Finance Corpn., Lid. ([1903] 


1 Ch. 732) applied. 

APPEAL against conviction 

The appellant, Henry Leonard Asquith Wines, a manager of the radio depart- 
ment of a co-operative society, was convicted at Oxford City Sessions on Jan. 6, 
1953, of larceny of wireless sets and other goods, of conspiracy to steal, and of 
falsification of accounts, and was sentenced to four years’ imprisonment on 
each count, the sentences to run concurrently. 

The appellant admitted in his evidence that he had falsified the accounts. He 
denied that he had done so to cover up thefts by him, as was suggested by the 
prosecution, and said that his object was to make the gross profits of his depart- 
ment appear to be twenty-four per cent., instead of sixteen per cent, the true 
figure, as he believed that, if he showed only sixteen per cent., he would be 
dismissed from his employment. 

F. L. Clark for the appellant. 

Micklethwait for the Crown. 

LORD GODDARD, C.J., stated the facts and continued: The only 
difficulty that has arisen is this. The appellant was convicted on certain counts 
of falsifying accounts. The suggestion for the prosecution, and by far the 
most probable reason, was that he falsified the accounts to cover up the thefts, 
but he went into the witness box and swore that the reason why he falsified 
the accounts was to make it appear that the gross profit of his department was 
higher than it was—to make it appear that the gross profit of his department 
was twenty-four per cent. and not merely sixteen per cent. The reason why 
he did it, he said, was because he feared that if he only showed sixteen per 
cent. he would be dismissed and lose his employment and, therefore, lose his 
wages. 

The only point that we are concerned with is whether the direction which 
the learned recorder gave to the jury was right. The jury did not say which 
version they accepted, whether the version of the prosecution or the version 
of the defence, and the learned recorder, in effect, directed the jury that it 
did not matter which version was true, as whichever version was accepted, 
there was evidence of an intent to defraud. He said this: 

“Tf, therefore, you are satisfied, as Wines himself admitted, first, that 





Justice of the Peace and Local Government Review Reports, January 23, 1954. 


SO JUSTICE OF THE PEACE AND Vol. 


he is a servant, which has been proved, secondly, that he made a false entry 

in the document, which is admitted, and, thirdly, that the object of it was 

either, as the prosecution ask you to infer, to conceal the depredations 

which had been made in the stock, or, as Wines himself says, in order 
to keep a job which he would have lost if he had not made these false 
entries, if that was the intention, then that is an intent to defraud and 
the charge is made out.” 
So the learned recorder tells the jury: ‘“ Whichever version you take, that 
amounts to an intent to defraud ’’, and counsel for the appellant has put to 
us in a very clear argument that that was a misdirection. If it was a misdirec- 
tion, we should have to quash the convictions on the counts for falsification, 
although I say at once that that would not make any difference to the sentence, 
because the learned recorder passed a sentence on each count to run concurrently. 
So it is an academic point, but one of some importance, whether this was a 
correct direction on a point of law. 

Having had the advantage of a full argument, the court has come to the 
conclusion that the recorder’s direction in these circumstances can be upheld 
and is correct. The definition which has been so often given of the difference 
between an intent to deceive and an intent to defraud is to be found in 
Buck.ey, J.’s judgment in Re London & Globe Finance Corpn., Ltd. (1), where 
he said this: 

“In both ss. 83 and 84 of the Larceny Act of 1861, and s. 166 of the 
Companies Act, 1862, the offence is that of making or publishing a false 
statement or account, or a false or fraudulent entry with intent to deceive 
or defraud.” 

In the Companies Act it does not matter whether it is to deceive or defraud, 
but in dealing with accounts it does matter because it is not criminal if the 
intent is merely to deceive; it must be an intent to defraud. The learned judge 
went on: 

“To deceive is, I apprehend, to induce a man to believe that a thing is 
true which is false, and which the person practising the deceit knows or 
believes to be false. To defraud is to deprive by deceit: it is by deceit 
to induce a man to act to his injury. More tersely it may be put, that to 
deceive is by falsehood to induce a state of mind; to defraud is by deceit 
to induce a course of action.” 


That is the locus classicus on the subject. It has been cited with approval 
over and over again, and, therefore, one has to consider in all these cases whether 
the deceit which has been practised has merely induced, or was intended 
merely to induce, a state of mind, or has induced a course of action. 

One thing that is clear here is that the appellant has himself said what he 
intended to achieve by this falsification, which was to remain in the service 
of the society; in other words, to avoid being dismissed by them, as he feared 
they would dismiss him if he showed a proper return. If he had been 
dismissed because he did not show a satisfactory return, he would have lost 
his wages, and, therefore, the society, by his falsification, assuming that his 
object to be what he said it was, would be induced to retain him in their service 
and to pay him his wages, and he was thereby getting wages from the society 
by means of falsifying these accounts. 

For these reasons we think that the learned recorder was justified, in view 
of what the appellant himself said, in directing the jury that, whether they 


(1) [1903] 1 Ch. 728, 732. 
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thought the object of the falsification was to conceal the thefts—and I should 
think there was very little doubt that really that was what was in his mind 
—or whether they thought it was merely to induce the society to keep him 
in their employ and pay him his wages, that, in these circumstances, did 
amount to an intent to defraud, and, therefore, the direction was right. For 
these reasons, the appeal is dismissed. With regard to sentence, we cannot 
possibly alter it. 
Appeal dismissed. 
Solicitors: Registrar, Court of Criminal Appeal (for the appellant); H. J. A. 


Astley, Oxford (for the Crown). 
T.R.F.B. 


COURT OF APPEAL 
(SOMERVELL, DENNING AND Romer, L.JJ.) 
Nov. 9, 10, 13, 1953 
LEWIS v. CARMARTHENSHIRE COUNTY COUNCIL 


Schoolmaster—Negligence—Child at nursery school—Permitted to run on to 
highway—Injury to vehicle driver in avoiding child—Liability of education 
authority. 

A child aged four years, while at a nursery school, was made ready to go out for 
a walk and was left by one of the mistresses with another child in a classroom. 
During the mistress’s absence the child left the classroom and ran on the highway, 
causing the driver of a lorry to swerve violently to avoid him with the result that 
the lorry struck a telegraph post and the driver was killed. In an action for damages 
for negligence by the widow of the driver against the defendants, the education 


authority, 
Hep: the teacher owed a duty of care, not only to the child who was permitted 


to stray on the highway, but also to those persons who might seek to avoid causing 
injury to the child and thereby themselves suffer injury; the accident to the lorry 
driver might well have been anticipated; the teacher was in breach of the duty 
she owed to him; and, therefore, the defendants were liable to the plaintiff in 


damages. 
Decision of Devuirn, J., (1953) (117 J.P. 231), affirmed. 

APPEAL by the defendants from an order of Devin, J., at Carmarthenshire 
Winter Assizes, dated Mar. 31, 1953, and reported [1953] 1 All E.R. 1025. 

A child aged four years, named David Morgan, was a pupil at a nursery school 
at Ammanford under the control and management of the defendants. The 
school was in a building situated behind the junior school which adjoined a busy 
highway known as College Street. After the morning period of lessons had come 
to an end on Apr. 19, 1951, between 12.15 and 12.30 p.m. the mistress who was 
in charge of the nursery school, a Miss Morgan, made ready David and another child 
to go for a walk in the town. She left them in a classroom while she went to the 
toilet, but outside she found a child who had fallen down and hurt itself, and she 
was absent from the classroom for some ten minutes while she attended to that 
child. During her absence David and the other child left the classroom, and 
David reached College Street through a gate in the school yard which opened on 
to a lane leading to the street. He ran into the road along which the plaintiff's 
husband was driving a lorry, and thereby put himself in imminent peril of death. 
The plaintiff's husband swerved violently to avoid the child, struck a telegraph 
post, and was killed. The plaintiff, in an action for damages against the defen- 
dants as education authority, alleged that the death of her husband was caused by 
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the negligence of the defendants or their servants in allowing the child to stray 
into the road. Drevin, J., held that the defendants had been negligent through 
their servant, Miss Morgan, and gave judgment for the plaintiff. 

Lloyd-Jones, Q.C., and N. G. L. Richards for the defendants. 


H. Edmund Davies, Q.C., and D. G. Jennings for the plaintiff. 
Cur. adv. vult. 


Nov. 13. SOMERVELL, L.J., stated the facts and continued: Two 
related questions arise. First, was the teacher careless ? Secondly, if there was 
carelessness or negligence at law within a certain scope, was the deceased within 
the scope of the reasonable contemplation of the teacher on the principle which 
I will not repeat but which can be found laid down, e.g., in some of the speeches 
of the noble and learned Lords in Hay (or Bourhill) v. Young (1). In considering 
the question whether the teacher, Miss Morgan, was careless or negligent, the 
learned judge first of all considered two matters which she, herself, had put 
forward as relevant to the issue. One was that, at the material time, in the yard 
into which this child and the other child went (it was common ground that they 
could open the door from the classroom into the yard) there would be children 
of from five to seven years old playing under the supervision of one or two 
mistresses. The other matter was that the door from the yard into the lane was 
usually kept locked. The learned judge said, and, with respect, I agree, that, had 
there been two teachers in the yard who could have supervised the boy had he 
opened the door and got out as far as that, that fact would have been relevant, 
and, in his view, would have been an answer to any suggestion of negligence. 
But that evidence was not correct. The head mistress was called and she said 
that the infants were at dinner until 12.30 p.m. On that point the learned judge 
said (117 J.P. 233): 

“. . . I find it difficult to believe that she [Miss Morgan] was ignorant of 

their dinner-hour or that she could really have thought that the side gate 
was usually kept locked.” 


One feels great sympathy with Miss Morgan. Even if she was (as the learned 
judge found) negligent, the consequences were very terrible, but I think it is clear 
from the judge’s words that Miss Morgan did not create a wholly favourable 
impression on the learned judge and, so far as that was relevant to his decision, 
that is a matter which he could weigh and we cannot. 

There is another point which I will mention. The learned judge made some 
complaint that Miss Rees [who was in charge of the infants on the morning 
in question] was not called and that he was not given more information about 
the injury to the child who fell down. It is a matter for counsel to decide 
what witnesses he shall call, but if the case had been that Miss Morgan was 
deflected from taking steps which she normally would have taken by a 
sudden emergency, that would have been relevant in applying the standard 
of what a reasonable person would do in the circumstances. The learned judge 
said : 

“* If the case had been that the child was hurt sufficiently badly to give rise 
to a degree of alarm that drove from Miss Morgan’s mind the other calls 
on her, or to put her into the position of having to choose between two duties, 
both of which she could not adequately perform, I should have felt gravely 
handicapped by lack of material. But I think it emerged quite clearly from 
Miss Morgan’s evidence that the defence was that there was nothing to 
prevent Miss Morgan from calling to David and the other child to come 

(1) [1942] 2 All E.R. 396; [1943] A.C. 92. 
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out into the play-pen, or from asking Miss Rees to keep an eye on them, or 

from keeping an occasional eye on them herself from the cloakroom, 

or at least from telling the junior children not to leave them alone.” 
The learned judge, who clearly found the case a difficult one, put forward three 
matters as affecting his mind. One was a statement by Miss Morgan herself that, 
although she had in her care these two children whom she was going to take out, 
she could not safely ask Miss Rees to attend to the hurt child because that 
would have meant leaving the others alone in the play-pen. That, no doubt, 
pointed, as the learned judge said, to a very high standard of care. If the children 
could not have been properly left alone in the play-pen ought the two children 
properly to have been left in the classroom ? He then refers to the fact that these 
two children were dressed up and expecting to go out. It is common ground that 
Miss Morgan—nobody criticises her for this—took the occasion of her free half- 
hour to take small children out into the town on an expedition which they, no 
doubt, very much enjoyed. It was suggested, picking out one isolated sentence 
in the judgment, that the learned judge had applied the wrong test, that he had 
asked himself whether there was anything Miss Morgan could possibly have 
done rather than whether she failed to do something a reasonable person in those 
circumstances would have done. I do not think that is right. The learned 
judge poses the question in this form: 

“. . . the cardinal question is, therefore, whether she ought to have 
anticipated that two four-year olds, left in the position of David and 
the other child, might leave the classroom and get out into the street.” 

For the moment, I would prefer to say “ leave the classroom or get into trouble 
or do some hurt to themselves ’’. Having considered all the points the learned 
judge says (117 J.P. 224): 

““On the whole, I have come to the conclusion that Miss Morgan ought 
not to have been unmindful of these children, and that she ought to have 
foreseen the possibility that they might go out on their own.” 

I agree with that, but part of the second point has given me more difficulty, and 
I can put it in this way. Primarily, a duty of this kind is owed to the child and if 
in this case the children, being left alone as they were for ten minutes or possibly 
more, in a room of which they could open the door and from which they could 
walk into the yard, had gone into the yard and there damaged themselves in some 
foreseeable way, in my view, it would be difficult to say that that was not due 
to the carelessness which, on the basis on which I am at present considering it, 
the learned judge has found. But was the street, as it were, so far off as to be 
outside the reasonable contemplation of the teacher ? On the whole, I have 
come to the conclusion that it was not. We have seen photographs and a plan 
and it was not disputed that the door of the room where these children were 
left could be opened by them, small as they were, and also the gate into the 
lane. I have come to the conclusion, therefore, although that part of the case 
is on the border line, that it ought to have been contemplated that these children 
might get into the street. Once one comes to that conclusion then I agree with 
the learned judge that the deceased was clearly within the scope of the duty. 
A duty is owed to a child who is allowed to stray into the street, and it must, I 
think, also be owed to those who seek to avoid injuring a child and, in so doing, 
injure themselves. For these reasons, I would dismiss the appeal. 


DENNING, L.J.: I ask myself, what if the child had been run over ? 
Would the school authorities have been held free from blame ? Surely not. They 
ran a nursery school for children of three to five years of age. The mother had 
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left her small son, who was not quite four years of age, in their charge. Somehow 
he reached the busy main street in the town, where he was in imminent peril. 
Those facts call for an explanation by the school authorities. What is the explana- 
tion put forward by them ? Only this: The mistress was going to take this little 
boy and a little girl out with her into the town. She had prepared them for their 
walk when she had to leave them for ten minutes to attend to another child who 
was hurt. Whilst she was away for those ten minutes, the two children made their 
way through a door and a gate (which were both unlocked) and out into the main 
street. The judge thought that she need not have left these two mites by them- 
selves for so long a time. She could have told them to go into a play-pen where 
there was a mistress looking after the other children, or she could have kept an 
occasional eye on them herself as she was only next door and could have left the 
door open. The judge found that she ought not to have been unmindful of these 
children, and I entirely agree with him. If the child himself had been run over 
by the lorry, I have no doubt that any jury would have found the school auth- 
orities to blame, and so would most judges of the Queen’s Bench Division. At any 
rate, Devirn, J., would have so held and we ought not to interfere with his 
decision on this point unless we are clearly of the opinion that he was wrong: 
see Bolton v. Stone (1), per Lonp PorTER and per Lorp NORMAND. 

The child, however, was not run over, or injured at all. It was the lorry driver 
who, in order to avoid hitting the child, swerved, struck a telegraph pole and 
was killed. The question is whether that makes any difference. Does it mean 
that the school authorities are no longer to blame ? I think not. Their fault is 
just the same, whether it was the boy or the man who was killed. The damage 
only is different. Does this difference in damage mean, then, that the school 
authorities need not pay compensation ? If that were so, it would be a grievous 
state of the law. In the emergency created by this boy’s presence in the road, 
the child might have been killed and the man saved, in which case the school 
authorities would have to pay damages. As it happened, the child was saved 
and the man killed. He died saving the school authorities from the consequences 
of their own fault. Can it be the law that they need pay his widow nothing ? 
The truth is that the man’s death is just as direct a consequence of their fault 
as the child’s death would have been. They are as responsible for it as they 
would have been for the child’s death, and the law should hold them liable. 
Counsel for the defendants, however, sought to say that the distinction lay in 
this. The school authorities, he said, owed a duty of care to the child and his 
mother, but no duty to the lorry driver, because injury to the child couid reason- 
ably be foreseen but not injury to the lorry driver. This argument contains, 
I believe, a fallacy. The duty of the school authorities is not merely a negative 
duty to avoid injury to the child: it is a positive duty to look after the child with 
reasonable care, to see that it does not go on to the road, and this is a duty which 
they owe not only to the child and its parents, but also to everyone in the 
vicinity. The reason is that a child of three is an unpredictable creature who 
may run into the road if given a chance, and that is a contingency that the school 
authorities can and should foresee. If they negligently leave the child to his own 
devices with the result that he is placed in imminent peril on the road, then their 
breach of duty is the same, no matter whether the child or someone else is injured, 
and they must be responsible for all injuries caused by their negligence unless 
they are too remote in law to be recovered: see King v. Phillips (2). As counsel 
for the plaintiff pointed out, it is not unlike the cases where a van-driver leaves 


(1) [1951] 1 All E.R, 1078; [1951] A.C. 850. 
(2) [1953] 1 All E.R. 617; [1953] 1 Q.B. 429. 
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his horse and van unattended and a mischievous child frightens it so that it 
runs away. The questions in such cases are, first, was the van-driver negligent ? 
Secondly, if so, was the damage too remote?: see Lynch v. Nurdin (1) and 
Haynes v. Harwood (2). The question of remoteness in cases of this kind, as 
in the nervous shock cases, depends on foreseeability, but as GREER, L.J., said: 


“It is not necessary to show that this particular accident and this 
particular damage were probable; it is sufficient if the accident is of a class 
that might well be anticipated...” 


That is, I think, the case here. The accident was of a class which might well be 
anticipated. The damage was not too remote and I think the widow is entitled 
to recover. Accordingly, I agree that the appeal should be dismissed. 


ROMER, L.J.: I confess that I have entertained very considerable doubts, 
which have not been altogether resolved, as to the defendants’ liability for 
negligence in this case. I cannot help feeling that in all the circumstances which 
existed at the time almost superhuman vision would have been required to enable 
Miss Morgan to appreciate the likelihood of the little boy David’s leaving the 
classroom with his companion, crossing the school grounds (which were forbidden 
territory to them) passing through the main gate and occasioning an accident in 
College Street, more especially as the evidence disclosed no parallel or even similar 
incident having ever occurred at the school before. However, in an action such 
as this, an action founded on negligence in which the learned judge had the 
advantage of seeing the witnesses, something more than doubt is necessary to 
justify the appellate court, or any member thereof in interfering with the judge’s 
finding. Only a feeling of reasonable certainty that the decision was wrong should 
justify such interference, and, having regard to the views which my brethren 
have formed and expressed on the matter, it is obvious that no such certainty 
can exist in my own mind. I, therefore, concur in the proposed order dismissing 
the appeal, but I should like to make it plain that, so far as I can see, no moral 
blame of any kind attaches to Miss Morgan for the tragic accident which befell 
the plaintiff’s husband. 

Appeal dismissed. 

Solicitors: A. V. Vandamm & Co., agents for Le Brasseur, Davis & Son, 

Newport (for the defendants); Davies, Arnold & Cooper, agents for 7’. Llewellyn 
«Jones, Neath (for the plaintiff). 

G.F.L.B. 


(1) (1841), 5 J.P. 319; 1 Q.B. 29. 
(2) [1934] 2 K.B. 240; affd. C.A., [1935] 1 K.B. 146. 
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COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., Croom-JoHNSON AND Giyn Jones, JJ.) 
Nov. 9, 16, 1953 
REG. v. ALGAR 


Criminal Law—Evidence—Admissibility—Former wife of prisoner—Decree of 
nullity—Offence during coverture—Wife still an incompetent witness. 

Since impotence on the part of a spouse merely renders the marriage voidable 
at the suit of the other spouse and the marriage is regarded as valid and subsisting 
until it has been so avoided, the incompetency which attaches to a spouse as a 
witness still attaches after a decree of nullity on the ground of impotence in respect 
of any matter arising during the coverture. 

Where, therefore, a wife, who before the prosecution of the husband on a charge 
of forgery had obtained a decree of nullity on the ground of his impotence, was 
called as a witness for the prosecution on his trial in respect of matters which had 
occurred during the coverture and gave evidence on a vital point, 

He tp, that the conviction must be quashed. 

APPEAL against conviction. 

The appellant was convicted at Norfolk Assizes before Havers, J., of forgery 
and was sentenced to five years’ imprisonment. The appellant married in 1934, 
and he and his wife lived together till 1949. She had a substantial banking 
account, and the allegation of the prosecution was that in 1947 and 1948 the 
appellant forged her name to thirty-two cheques and thereby fraudulently ob- 
tained about £7,000. The wife sued the bank, who, after a day’s hearing of the 
case, submitted to judgment. On March 21, 1950, after the alleged forgeries were 
committed, but before the hearing of her action against the bank, the wife ob- 
tained a decree of nullity of the marriage on the ground of the appellant’s 
impotence. At the appellant's trial on charges of forgery the wife was called 
as a witness for the prosecution and her evidence concerned a vital point in 
the case. 

Buzzard for the appellant. 

M.J.H. Turner for the Crown. 

Cur. adv. vult. 


Nov. 16. LORD GODDARD, C.J., read the following judgment of the 
court. The question for decision in this appeal is whether a spouse who has been 
lawfully married, but has subsequently obtained a decree of nullity on the ground 
of the impotence of the other, can give evidence against that other on his or her 
trial for alleged criminal offences committed during the coverture. There has been 
hitherto, as far as we are aware, no decision on the subject; the point was not 
taken at the trial of the appellant nor was it raised in his notice of appeal. He 
sought leave to appeal on grounds which had no substance, but the court, on 
perusing the papers, saw that the question arose and gave leave to appeal so as 
to have it argued and determined. Counsel for the appellant, who was not counsel 
below, undertook the case at the request of the court and we are indebted to 
him for a careful and learned argument in which all the relevant authorities 
have been brought to our notice. 

The facts can be stated very shortly and are that the appellant married the 
lady, who afterwards obtained the decree, in 1934. The marriage was duly and 
regularly celebrated and it is not contended that there was any impediment 
to the parties marrying. They lived together as man and wife till some time 
about 1949, when the wife presented a petition on the ground of the appellant’s 
impotence. She was a woman of some means and had a substantial bank account. 
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During 1947-48 the appellant forged his wife’s name to thirty-two cheques, 
thereby obtaining in fraud of the bank some £7,000. On discovering that her 
account had been depleted by forgeries she sued the bank in February of this 
year, and, after the action had proceeded for a day before LLoyp-Jacos, J., the 
bank submitted to judgment. The learned judge sent the papers to the Director 
of Public Prosecutions who prosecuted the appellant for forgery. He was 
convicted before Havers, J., at the Norfolk Summer Assizes and sentenced to five 
years. Meanwhile, after the forgeries were committed, and before the action against 
the bank was tried, the wife had petitioned for, and subsequently obtained, a 
decree of nullity on Mar. 21, 1950. As is well known, at least to lawyers, the 
judgment, or, to use the old expression of the ecclesiastical courts, the sentence, in 
such cases declares that the petitioner is, and always has been, free of the bonds of 
matrimony. The prosecution, taking the view that this was equivalent to a judg- 
ment that the petitioner never had been the wife of the appellant, accordingly 
called her as a witness for the prosecution. Counsel for the Crown admitted, in our 
opinion rightly, that, had there been a decree of divorce, she would have been 
incompetent as a witness, but he contended that the position was different where 
the decree was one of nullity which in terms related back so that she was never 
married. In view of this admission, in strictness it is only necessary to con- 
sider whether there is any difference between the legal effect of a decree of divorce 
and a decree of nullity as affecting the competence of the wife as a witness, 
but the case, having never before arisen, is of importance, and, as decrees of 
divorce and nullity are far more frequent than in former days, we think it advis- 
able briefly to review the law on the subject. Moreover, as this is, I think, the 
third case which has quite recently come before this court where a wife has been 
called against her husband, we think it may be as well to state the law of 
competency both in what we may call the ordinary case as well as where divorce 
or nullity come into question. 

At common law one spouse could not give evidence against the other except 
in the case of offences against the person or liberty of the other party to the 
marriage. In such cases a spouse is both competent and compellable. There have 
been a considerable number of modern statutory exceptions to this rule which 
allow a wife to be a competent but not a compellable witness. The Criminal 
Evidence Act, 1898, s. 4 (1), deals with some of these cases, but not exhaustively. 
We need not set them out in detail. Suffice it to say that they are mostly offences 
against children and young persons, and sexual offences. In cases permitted by 
8. 12 and s. 16 of the Married Women’s Property Act, 1882, which give spouses the 
right to bring criminal proceedings for the protection of their property, it has 
been placed beyond doubt by the Married Women’s Property Act, 1884, s. 1, 
that the spouses are both competent and compellable. Cases in which 
spouses can be admitted but not compelled to give evidence against the 
other are set out in Hautsspury’s Laws or ENGLaNnpD, Hailsham ed., vol. 9, 
pp. 218 and 219. Quite modern instances since the Criminal Evidence Act, 1898, 
are prosecutions for bigamy (Criminal Justice Administration Act, 1914, s. 28 (3)) 
and the Infant Life (Preservation) Act, 1929. The present case comes within none 
of the categories. There may be cases of forgery in which a spouse could give 
evidence against the other if the case could be brought within the sections of 
the Married Women’s Property Act, 1882, referred to above, but we need not 
consider them as it was the bank that was defrauded in this case. 

Now, here it should be remembered that the three statutes passed in the middle of 
last century to reform the law of evidence only affected civil proceedings. The 
Evidence Act, 1843, s. 1, removed the disqualification of a witness on account of 
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interest or infamy, the Evidence Act, 1851, s. 2, removed the incompetence of 
the parties themselves, and the reform was completed by s. | of the Evidence 
Amendment Act, 1853, which allowed the spouses of the parties to give evidence. 
None of these statutes applied to criminal cases. So we now have to inquire 
whether the incompetency in a criminal case extended beyond the actual period 
of coverture. Monroe v. Twisleton (1), a case approved again and again, lays down 
in terms that a divorced wife cannot be called to testify against her husband 
in respect of any matters arising, or conversations that have passed, during the 
marriage. The same rule was applied in the case of a widow: Doker v. Hasler (2). 
Both of these cases were decided at nisi prius, the first by ALvANLEYy, C.J., 
the second by Bsst, C.J., afterwards Lornp Wynrorp. They were approved 
by the Court of Common Pleas in O’Connor v. Marjoribanks (3), where the 
incompetence was extended to the widow’s personal representatives. The 
reason for the rule was stated in this case both by Trypat, C.J., and by Mau.z, 
J., to be the necessity of preserving the confidence of the conjugal relation, 
and this reason for the rule has been stated in much the same terms by other 
judges of eminence. In O’Connor’s case (3), MAULE, J., said: 

“A rule may be a very good rule, though the reason on which it is 
founded may not be applicable to every case which is governed by the rule.” 
As Lorp SuMNER once observed in Jones v. Jones (4): “ Principles are like that ’’. 
All these cases were cited without criticism or dissent by the Court of Appeal 
as recently as Shenton v. Tyler (5). The decisions were all before the three 
statutes to which we have just referred and we need not stay to inquire what 
effect they had on the doctrines laid down so far as civil proceedings are con- 
cerned. This was much discussed in Shenton v. Tyler (5), but those Acts have 
no application to criminal law. In a criminal case, therefore, subject to the 
common law and modern statutory exceptions mentioned above, a spouse 
remains incompetent to give evidence against the other, and the incompetence 

continues after divorce in respect of matters which arose during the coverture. 

We have now to consider whether the same incompetency attaches after a 
decree of nullity. In our opinion, this depends solely on whether the marriage 
annulled was void or merely voidable. A marriage is void where there is bigamy, 
consanguinity, non-age, or where it has been celebrated contrary to the require- 
ments of the law now collected and enacted in s. 25 to s. 49 of the Marriage Act, 
1949. In those cases, the court will regard the marriage as never having taken 
place and no status of matrimony as ever having been conferred. Consequently, 
the parties never having been husband and wife, either is competent to be called 
against the other: Wells v. Fisher (6). The expressions to be found in some of 
the text-books and cases “de facto marriage” or “ de facto wife’ mean, in 
our opinion, no more than that, while the parties may have appeared to be, and 
even have believed that they were, husband and wife, they were not, either 
because there was an impediment which prevented their marriage or that the 
marriage was not celebrated according to law. We say nothing about the absence 
of true consent as it is possible that, at least for certain purposes, other questions 
not material to this case might arise. But impotence only makes a marriage 
voidable. Until it has been avoided at the suit of the aggrieved party it will 
be regarded by every court as valid and subsisting. The parties are husband 

(1) (1802), Peake, Add. Cas. 219. 
(2) (1824), Ry. & M. 198. 
(3) (1842), 4 Man. & G. 435, 445. 
(4) [1916] 2 A.C. 481, 500. 
(5) [1939] 1 All E. R. 827; [1939] Ch. 620. 
(6) (1831), 1 Mood. & R. 99. 
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and wife till a decree has been pronounced, and if one party dies before or without 
one being obtained the other is the widow or widower of the deceased. 
The reason why the decree is in the form which declares that the petitioner is, 
and always has been, free of the bonds of matrimony was, if I may be permitted 
to quote a judgment of my own, shown in Re Haves (1). The old sentence of the 
ecclesiastical courts following the canon law has been preserved, but, in truth, 
neither the petitioner nor the respondent has always been free. The petitioner 
has always been in the position to obtain freedom, but, until the decree, the tie 
remains binding. Since the decision of the Court of Appeal in that case, in 
Adams v. Adams (2), and in De Reneville v. De Reneville (3), it is, we think, settled 
that the courts now regard the parties to a voidable marriage before decree to be 
for all purposes truly husband and wife. Unless there is a decree they will live 
and die as married persons with all the incidents that attach to that estate. 
We think it clear that the reason for the incompetency applies to these persons 
with force at least equal to the case ef divorced persons. It would be artificial 
in the highest degree to apply a different rule in the two cases. It is with no dis- 
respect that one can say that what is artificial is the old form of sentence in these 
eases which, in truth, perpetuates a canonical fiction. The result is that the 
evidence of the appellant’s former wife was inadmissible, and, as it dealt with a 
vital point in the case, we cannot apply the proviso to s. 4 (1) of the Criminal 
Appeal Act, 1907. Accordingly, the conviction must be quashed. 


Appeal allowed. 
Solicitors: Registrar, Court of Criminal Appeal (for the appellant); Director 


of Public Prosecutions (for the Crown). 
T.R.F.B. 


(1) [1939] 4 All E.R. 260; [1940] Ch. 109. 
(2) [1941] 1 All E.R. 334; [1941] 1 K.B. 536. 
(3) [1948] 1 All E.R. 56; [1948] P. 100. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp MERRIMAN, P., aND CoLLINGwoop, J.) 
Nov. 16, 17, 1953 
STARKIE v. STARKIE (No. 2) 


Husband and Wife—Maintenance—Wilful neglect to maintain—Consensual 
separation—No agreement as to maintenance—Neglect to maintain child— 


Liability of husband. 

On July 20, 1953, the wife left the matrimonial home, taking with her the child 
of the marriage, then aged about eighteen months. On July 24, 1953, the wife 
issued a summons under the Summary Jurisdiction (Separation and Maintenance) 
Acts, 1895 to 1949, alleging that the husband had deserted her and had wilfully 
neglected to provide reasonable maintenance for her and the child. The justices 
found that “the wife left home . .. on a consensual basis . . . and that the 
husband had not constructively deserted the wife ’’, that ‘ there was no agreement, 
express or implied, that the husband should pay maintenance for the support of 
the wife and/or the child ’’’, and that “‘ there was no evidence from either side 
that after the parting on July 20, 1953, the husband paid the wife any maintenance 
either in respect of herself or the child.”” The justices held that the husband had 
been guilty of wilful neglect to provide reasonable maintenance for the wife and the 
child and ordered him to pay the wife £2 10s. per week, being £1 for her benefit 
and £1 10s. for the benefit of the child. On appeal by the husband, 
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HELD: since the justices had found that the separation was consensual and that 
there was no agreement, express or implied, to maintain the wife, the husband 
could not be guilty of wilful neglect to provide reasonable maintenance for her; 
the failure of the wife’s complaint in regard to her own maintenance did not 
exonerate the husband from his liability to maintain the child; in the absence of 
any explanation by the husband of his failure to maintain the child, the wife was 
entitled to an order in her favour in respect thereof; but the justices had awarded 
the maximum sum, £1 10s., in respect of maintenance for the child, and, therefore, 
the proper sum to be awarded in respect of the wife should be nominal, namely, 


ls. a week. 
Baker v. Baker (1949) (66 (pt. 1 
Kinnane v. Kinnane (1953) (11 

AppEaL by the husband against an order of the justices for the Cockermouth 
petty sessional division of Cumberland, dated Aug. 10, 1953. 

On July 24, 1953, the wife issued a summons under the Summary Jurisdiction 
(Separation and Maintenance) Acts, 1895 to 1949, alleging that the husband had 
deserted her on July 20, 1953, and that he had wilfully neglected to provide 
reasonable maintenance for her and the infant child of the marriage from the 
same date. On Aug. 10, 1953, the justices dismissed the charge of desertion, but 
found proved the charge of wilful neglect to maintain, and made an order in 
favour of the wife for the payment of £2 10s. per week, being £1 for the benefit 
of herself and £1 10s. for the benefit of the child of whom she was awarded 
custody. The husband desired to appeal, and on the husband’s request the 
clerk to the justices sent the following statement of the justice’s reasons for their 
decision : 


T.L.R. 81), followed. 
J.P. 552), applied. 


) 


“*T hereby certify that the reason given by the [justices] for their decision 
in this matter on Aug. 10, 1953, was that the [husband] had neglected to 
maintain the complainant and child.” 


On Oct. 30, 1953, the Divisional Court (Lonp Merrman, P., and CoLLInGwoop, 
J.), set out, ante, p. 1255, certain questions to which the court required an 
answer before deciding the appeal. The answers of the justices to the questions 
were as follows: 


“ (i) Q.—In respect of [a previous] parting (from about Aug. 31, 1952, to 
July 11, 1953) did the justices accept the evidence of the husband in cross- 
examination by the wife’s solicitor that he agreed to pay maintenance, and, 
if so, at what rate per week if the wife was (a) working or (b) not working, 
respectively. A.—The justices accepted the evidence of the husband in 
cross-examination by the wife’s solicitor that he agreed to pay maintenance, 
but did not accept his evidence that any particular rate per week was 
agreed, because there was no evidence to support this statement and the 
justices did not believe it in view of the fact that payments were in fact 
irregular, and the husband apparently went off to sea without a care as 
to his responsibilities. 

“ (ii) Q.—Did the justices accept the evidence of both the husband and the 
wife that the husband paid maintenance at the rate of £4 10s. per week 
between the resumption of cohabitation on July 11, 1953, and July 20, 1953, 
the date of the present parting ? A.—The justices accepted the evidence of 
both the husband and wife that a payment of £4 10s. was made, but they 
considered that this was an isolated payment, as supported by the wife’s 
evidence, and not a regular weekly payment. 

*“ (iii) Q.—On what grounds was the wife’s complaint of desertion in 
respect of the present separation dismissed ?- A.—The justices considered 
that the wife left home rather on a consensual basis than because of the 
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words and conduct of her husband and that there was for that reason no 
constructive desertion. 

“* (a) Q.—What did the justices find was the nature of this parting, and 
on what evidence did they base their finding ? A.—The justices considered 
that the wife’s evidence showed that that parting was on a friendly basis. The 
husband also stated that they agreed to separate. The justices accepted 
this evidence and therefore found that the husband had not constructively 
deserted the wife. 

““(b) Q.—If the justices found that the parting was consensual, did they 
find that there was any agreement (i) express, or (ii) implied, that the husband 
should pay maintenance for the support of the wife and/or the child ? Note 
(which applies to the whole question): A full statement of the grounds for 
this answer is required. A.—The justices found that there was no agreement, 
express or implied, that the husband should pay maintenance for the 
support of the wife and/or the child. They considered that there was no 
evidence before them which could support a finding that there was such 
an agreement. 

“* (c) Q.—If so, how much ? A.—See (b). 

“ (iv) Q.—After the parting on July 20, 1953, did the husband pay the 
wife any maintenance in respect of herself and/or the child, and, if so, how 
much respectively ? A.—The justices considered that there was no evidence 
from either side that after the parting on July 20, 1953, the husband paid the 
wife any maintenance either in respect of herself or the child. 

““(v) Q.—On what ground was the wife’s complaint of July 24, 1953, 
that on and after July 20, 1953, the husband had been guilty of wilful 
neglect to provide reasonable maintenance for her and her infant child held 
to be proved ? Note (which applies to the whole question): A full statement 
of the grounds for this answer is required. A.—The justices considered (i) 
That on July 20, 1953, any such payments as had been made by the husband 
did not constitute reasonable maintenance. This they considered was 
supported by the fact that the wife had been compelled to apply to the 
National Assistance Board. (ii) That after July 20, 1953, there was no 
evidence that any payment at all had been made. For these reasons the 
justices considered that on and after July 20, 1953, the husband had been 
guilty of wilful neglect to provide reasonable maintenance for the wife and 
her infant child.” 


Sneade for the husband. 
D. R. Ellison for the wife. 


LORD MERRIMAN, P., stated the facts and continued: This court has, 
more than once recently, emphasised that when the wife is the complainant under 
the Summary Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949 (and I 
realise that there are circumstances in which the husband may be the com- 
plainant), the order is made in her favour—it is her order, and that in these cases 
which deal with wilful neglect to provide reasonable maintenance, to support 
the findings of the justices the wife must establish wilful neglect to provide 
reasonable maintenance (i) for her and (ii) for the child, who must be her child, 
must be an infant child, and a child whom the husband is legally liable to 
maintain. But still, in respect of the child as in respect of the wife, it must be 
possible for her to establish that the husband has been guilty of wilful neglect to 
provide reasonable maintenance. In my opinion, it is still the law, although the 
contrary has been argued, that in either case wilful neglect imports an element 
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of misconduct. For the contrary view, Tulip v. Tulip (1), a decision of the 
Court of Appeal, was cited. But that case strongly affirmed decisions of this 
court, particularly Morton v. Morton (2), in which the element of misconduct 
in the phrase “wilful neglect to provide reasonable maintenance’ was 
emphasised. 

Starting with the proposition that the wife is the complainant in respect of 
wilful neglect to provide maintenance, not only for herself but also for her infant 
child, it is, I think, important to bear in mind that, however badly the husband 
has behaved in respect of the infant child, there may be a complete and absolute 
bar to the wife obtaining an order, for under the Summary Jurisdiction (Married 
Women) Act, 1895, s. 6, no order can be made if she has committed adultery 
which has not been 

* . . . eondoned, or connived at, or by his wilful neglect or misconduct 
conduced to ”’ 


by the husband. As it is not suggested that this wife has disentitled herself 
by any other matrimonial misconduct, such as desertion, it would be academic 
to discuss the question whether a wife, who had disentitled herself from any 
maintenance for herself because she had deserted her husband, might also, in 
certain circumstances, have disentitled herself from complaining of wilful neglect 
to provide reasonable maintenance for the infant child whom she had carried 
away with her in the process of deserting her husband. That matter can be 
discussed when it arises. Any failure on this wife’s part to prove her own claim 
for maintenance does not depend on any misconduct on her part, whether 
adultery or otherwise. For the same reason, I do not think it necessary to pursue 
the interesting topic which has been debated, whether by any contractual act 
on her part she can make it difficult to assert that the husband has been guilty 
of neglect to maintain not only her, but also the child. I can imagine circum- 
stances in which the self-same contract might conceivably be available as 
evidence in favour of the husband—not conclusive evidence: Tulip v. Tulip (1) 
—that he had no more been guilty of wilful neglect to maintain the child than of 
the wife. But, again, I do not think it necessary to pursue that topic. The wife’s 
difficulty is that as regards her own maintenance she has been held, on evidence 
which, I think, abundantly justifies the finding,to have consented to this particular 
separation, and without any stipulation, express or implied, that the husband 
shall maintain her while they are thus living separate and apart. With regard to 
that, the law, as established at present, is conveniently contained in a short 
passage (66 T.L.R. (pt. 1) 82) from a judgment of this court in Baker v. Baker (3) 
quoted in the Court of Appeal in Chapman v. Chapman (4) and followed in 
Stringer v. Stringer (5), which reads as follows: 


“ There is no law involved in this case; it is merely an application of the 
principle that, if a wife is living separate and apart from her husband, it is 
not enough for her to give evidence that her husband had money and that 
she needed maintenance. The question is: What was the nature of the 
parting ? If the wife can prove desertion, she is, of course, entitled to a 
maintenance order on that ground. If the separation was consensual, then, 
if she can prove—and Mr. Crispin accepted that the onus was on the wife— 
that this was on the basis, express or implied, that the husband undertook 


(1) [1951] 2 All E.R. 91; [1951] P. 378. 
(2) 106 J.P. 139; [1942] 1 All E.R. 273. 
(3) (1949), 66 (pt. 1) T.L.R. 81. 
(4) Unreported. 
(5) 116 J.P. 102; [1952] 1 All E.R. 373; [1952] P. 171. 
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to be responsible for her maintenance, she is entitled either to the agreed 
amount (if there was an agreed amount), or to a reasonable amount under 
the section, although she is living apart from her husband. But unless she 
can show, where the separation was consensual, that the husband had 
accepted a liability, express or implied, to maintain her, she has no case at 
all.” 


That is precisely what has been found in this case. The separation was con- 
sensual, and there was no agreement, express or implied, to maintain the wife. 
In my opinion, therefore, the finding of wilful neglect to provide reasonable 
maintenance for the wife cannot stand. 

That is not, however, the end of the case. We pointed out in Kinnane v. 
Kinnane (1) that the wife would be entitled, if she established a complaint of 
wilful neglect to provide reasonable maintenance for her infant child whom the 
husband was legally liable to maintain, to any order permissible under the Act 
of 1895, s. 5, and the Married Women (Maintenance) Act, 1920, s. 1 (1), and 
containing, of course, a provision giving her the custody of the child. We also 
pointed out that the establishment of that complaint might entitle her to an 
order for maintenance, not limited to any sum which was awarded in 
respect of the child of which she was given the custody. But, at the same time, 
we pointed out that if she failed to establish wilful neglect to maintain herself, 
the discretion of the justices as to the amount to be awarded must be exercised 
in recognition of the fact that she had failed to establish that matter. 
Remembering that we are talking about a wife being barred, not by some 
statutory disability, but merely by her own consensual act in agreeing to a 
separation without an obligation on the part of the husband to maintain her, the 
question in this case is: Does the failure of her complaint necessarily carry with 
it, in those circumstances, exoneration of the husband from responsibility in 
respect of the child ? Having regard to some of the arguments which were 
addressed to us, I think it is important to distinguish, with reference to the 
husband’s responsibility, two things: (i) the condition precedent that he is legally 
liable to maintain the child, and (ii) the offence that he has wilfully neglected to 
provide reasonable maintenance for the child. It may be, speaking generally, 
that there is little practical difference, but they are not the same thing. Un- 
questionably, in this case, there is no doubt about the husband’s legal liability 
to maintain the child. There has been a dispute about the paternity of the child, 
but that, to put it at its lowest, certainly has not been resolved in the husband’s 
favour, and there is nothing to show that his legal liability to maintain his infant 
child does not subsist. I point out, however, that if his legal liability to maintain 
the child, as contrasted with wilful neglect to provide maintenance for the wife, 
necessarily imports wilful neglect if he does not do so, s. 4 of the Act of 1895 
need only have referred to the husband’s failure to maintain any given child, and 
made no reference to wilful neglect. The justices have found that from the 
moment of this parting on July 20, 1953, the husband paid nothing in respect of 
this child. I cannot see that he has given any excuse or explanation except the 
suggestion that the child was not his, which has not been determined in his 
favour. In my opinion, therefore, the fact that the wife cannot make out a case of 
wilful neglect to provide reasonable maintenance for herself does not bar her from 
proving that there has been wilful neglect to provide reasonable maintenance for 
the child, and I think that the justices were entitled to find that eomplaint 
proved, and that that is the right conclusion in this case. 

There remains the question whether or not the whole order can stand. That 


(1) (1953), 117 J.P. 552. 
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is to say, on the basis that the wife has proved one out of her three complaints, 
can she have an order of £1 for herself as well as the £1 10s. in respect of the child 
of whom she is given custody ? The order for £1 was challenged, but although, 
as we have said in Kinnane v. Kinnane (1), it is possible for the justices to make 
an order for the maintenance of the wife on the basis that she has proved the 
complaint of wilful neglect to maintain the child, I do not think that, on the 
question of quantum, this order can stand, because the justices have awarded 
the maximum sum which is now possible under the Married Women (Main- 
tenance) Act, 1949, s. 1 (1), in respect of the maintenance for the child. I think 
that it is wrong, therefore, that, in addition to that sum, £1 should be ordered 
in favour of the wife, who has failed in the two complaints in which she is 
principally concerned. In my opinion, the proper way to deal with the situation 
is to allow the order for the wife’s maintenance to stand for the nominal sum of, 
say, ls. a week, which will recognise the facts that she is the complainant, that 
she is entitled to an order, and that if at any time variation is necessary she will 
not be barred by the fact that no foundation for variation is laid. 


COLLINGWOOD, J.: I agree. In answer to question (iv) 

“The justices considered that there was no evidence from either side 
that after the parting on July 20, 1953, the husband paid the wife any 
maintenance either in respect of herself or the child.” 

We were invited to go behind that finding on the strength of an answer given 
by the wife, according to the note, but in view of the way in which these answers 
have been elicited, and not overlooking the fact that in the court below the 
husband gave no evidence on the matter, in my opinion, it is impossible to do so 
at this stage. By their answer to question (iii) 

“The justices considered that the wife left home rather on a consensual 
basis than because of the words and conduct of her husband and that there 
was for that reason no constructive desertion ”’, 

and they amplify that in their answer to question (iii) (a) by saying 

“The justices considered that the wife’s evidence showed that the 
parting was on a friendly basis. The husband also stated that they agreed 
to separate. The justices accepted this evidence and therefore found that 
the husband had not constructively deserted the wife.” 

That being so, and there being evidence to support that finding, clearly the wife 
was not entitled to maintenance from her husband save in the event of there 
being an agreement, express or implied, that the husband would maintain 
her. That is clear from Baker v. Baker (2). In answer to question (iii) (b), 


“ The justices found that there was no agreement, express or implied, that 
the husband should pay maintenance for the support of the wife and/or 
the child. They considered that there was no evidence before them which 
could support a finding that there was such an agreement.” 

Again, there was evidence to support that finding, and, in my opinion, that would 
have been the end of the wife’s case of wilful neglect to provide reasonable 
maintenance for her, had there been no question of the maintenance of a child. 
I put it in that form because it is important to remember what was said by 
Lorp Merrman, P., in Kinnane v. Kinnane (1): 

“. . . I reject the argument that an order cannot be made in favour of 
the wife for the maintenance of the wife unless it is founded on wilful 


(1) (1953), 117 J.P. 552. 
* (2) (1949), 66 (pt. 1) T.L.R. 81. 
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refusal to provide reasonable maintenance for her, or, put the other way, 
that, if the only finding is that there has been wilful neglect to provide 
reasonable maintenance for the infant children whom the husband is legally 
liable to maintain, no order for maintenance of the wife can be made. I do 
not think that is the law. It may be that the amount which a court thinks 
reasonable as an award in favour of a wife may depend on whether the 
neglect has been of the wife or of the children or both, but, in my opinion, 
the right to make an order is established when the justices are satisfied that 
any one of the complaints set out in the Act of 1895, s. 4, is proved.” 


There is an infant child whom, there is no question, the husband is legally 
liable to maintain. Furthermore, no payments have been made by the husband 
in respect of that child. I agree that, to prove wilful neglect to maintain, it is 
not sufficient merely to show that the liability to maintain has not actually been 
carried out. It is clear from Jones v. Jones (1) and a number of cases 
up to Morton v. Morton (2) that wilful neglect imports some element of matri- 
monial misconduct. The justices have found that the husband has wilfully 
neglected to maintain the child, and, indeed, the wife. No payment has been 
made by the husband, and no attempt has been made by him to justify that. It is 
true there was some reference to a doubt as to paternity, but that was raised, 
according to him, by the wife herself, whether or not as a taunt to him is not 
clear, but he never put that forward, as I read the evidence, as in any way 
exonerating him from liability to maintain the child, and, therefore, in my 
opinion, there was material on which the justices could find that he had been 
guilty of wilful neglect in that regard. 

The only question that remains, therefore, is the question of quantum. The 
order was made for £2 10s. The statutory maximum for the order in respect 
of the child’s maintenance is now 30s., and, therefore, I agree that this order 
should be reduced in the way in which Lorp Merrmay, P., has suggested. 


LORD MERRIMAN, P.: We pointed out in Starkie v. Starkie (ante, p. 17) 
that we would give the justices an opportunity to be heard about costs in view 
of the waste of public money, both parties being legally aided, owing to the 
default of the justices. But they have written to say that they did not intend to 
defy the court, and that they did not realise, owing to a misconception of the rules, 
that they had to give detailed reasons for their decision. I merely point out that 
although, perhaps, justices and their clerks are not to be expected to read month 
by month the law reports, a pointed reference to Sullivan v. Sullivan (3) about 
the duty of justices and their clerks is contained in, inter alia, Stronr’s Justicss’ 
Manval, 85th ed., p. 1122, n. However, we do not think it necessary to say 
any more, although it is owing to the difficulties created by their default that 
recourse to a second hearing before us has been occasioned. We do not think 
it necessary to make any other order as to costs than that both sides shall tax 
under their certificates. 

Appeal allowed. 
Solicitors: Beachcroft d& Co., agents for Curwen & Co., Workington (for the 
husband); Speechly, Mumford & Craig, agents for Paisley, Faleon & Highet, 
Workington (for the wife). 
G.F.L.B. 
(1) (1929) 94 J.P. 30. 
(2) 106 J.P. 139; [1942] 1 All E.R. 273. 
(3) 111 J.P. 27; [1947] P. 50. 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(BARNARD, J.) 
Nov. 23, 24, 1953 
DYSON v. DYSON 


Husband and W ife—Maintenance-—Charge of cruelty and of adultery against wife 
Failure of charges—Offer by husband to resume cohabitation—-Refusal of wife 
Matrimonial Causes Act, 1950 (14 Geo. 6, c. 25), 8. 23 (1). 

On Jan. 15, 1951, the husband left the matrimonial home and on Jan. 20, 1951, 
he wrote to the wife asking her to leave those premises. He filed a petition dated 
June 13, 1951, for dissolution of the marriage on the ground of the wife’s adultery 
and cruelty, and on Dec. 13, 1951, the petition was dismissed. The husband 
appealed against the dismissal of the charge of adultery, and on June 16, 1952, the 
appeal was dismissed. On June 20, 1952, the husband wrote to the wife : “ You 
will no doubt have heard by now that my appeal has been dismissed. The court 
decided that my suspicions were wrong. As that is the case, let us drop the matter 
now, once and for all, and I assure you it will never be raised again by me. The 
house is still here and we really must arrange a meeting and see if we can get 
together again’. The wife refused to meet the husband or to discuss a reconcilia- 
tion. On a summons by the wife for maintenance under thé Matrimonial Causes 
Act, 1950, s. 23 (1), 

Hep: there being no suggestion that the husband was guilty of a matrimonial 
offence, the wife had to prove that he had been guilty of such grave and weighty 
conduct as to make married life impossible; the husband’s charges having 
been heard and disposed of, the wife could not for ever set up the fact that 
he had made those charges as providing her with just cause for refusing to live with 


him; the husband's offer in his letter of June 20, 1952, to meet the wife with a view 
to a reconciliation was genuine in the sense that he was prepared to take her back ; 
the wife’s refusal to meet the husband was not justified; and, therefore, he had 
not wilfully neglected to provide reasonable maintenance. 

Price v. Price (1951) (115 J.P. 468) applied. 


Summons by the wife under the Matrimonial Causes Act, 1950, s. 23 (1). 

The parties were married on Apr. 3, 1948, and there was one child of the 
marriage born on Dec. 29, 1948. On Jan. 15, 1951, the husband left the matri- 
monial home and on Jan. 19, 1951, the wife took the child and went to her 
parents’ house. On Jan. 20, 1951, the husband’s solicitors wrote to the wife 


that 


“in view of your conduct we must ask you to vacate the [matrimonial 
home)}.”’ 


On Jan. 29, 1951, the wife's solicitors replied, denying that she was guilty of any 
conduct which would justify the husband in asking her to leave, and stating that 
she was ready and willing to continue living with him. On Jan. 30, 1951, the 
husband’s solicitors wrote, repeating the husband’s request that the wife leave 
the house. On June 13, 1951, the husband filed a petition for the dissolution of 
the marriage on the grounds of the wife’s adultery with the co-respondent and 
cruelty, and, as particulars of cruelty, he alleged, inter alia, that from February, 
1949, to January, 1951, the wife caused the matrimonial home to become so 
filthy that the health of the husband and the child of the marriage was impaired ; 
that the husband became subject to nausea and vomiting as a consequence of the 
circumstances in which the wife required him to eat and live and that his health 
deteriorated; and that from September, 1950, to January, 1951, the stench in 
the house became so strong that the husband frequently vomited as a consequence 
thereof and as a consequence of having to eat in such conditions and that his 
general physical condition further deteriorated. The husband gave further and 
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better particulars of these allegations. By her answer the wife denied the allega- 
tions of adultery and cruelty. On Dec. 5, 1951, the suit came before CoLLine- 
woop, J., at Leeds Autumn Assizes, and on Dec. 13, 1951, the judge dismissed 
the petition. The husband appealed against the dismissal of the charge of 
adultery, and on June 16, 1952, the Court of Appeal dismissed the appeal. On 
June 20, 1952, the husband wrote to the wife: 

“* Dear Doreen, Please find cheque for £20 for the care of you and baby 
Margaret. You willno doubt have heard by now that my appeal has been 
dismissed. The court decided that my suspicions were wrong. As that is the 
case, let us drop the matter now, once and for all, and I assure you it will 
never be raised again by me. The house is still here and we really must 
arrange a meeting and see if we can get together again. After all, there is 
Margaret to consider, she is only four years old. Please write me, Yours, 
Kenneth.” 

On June 24, 1952, the wife’s solicitors replied, directing their letter to the 
husband’s solicitors: 

“* We would refer you to your letter to us of Jan. 30, 1951, and we can only 
express the greatest surprise that after the allegations of cruelty and 
adultery which [the husband] has seen fit to make against [the wife] he 
should consider that [the wife] can now agree to a meeting with him.” 

On the same day the wife’s solicitors also wrote to the husband's solicitors asking 
them to give a date on which the wife could collect some of her furniture, to 
which the husband’s solicitors replied on June 26, 1953: 

“We are reluctant to do so as this is liable to obstruct any possibility 
of a reconciliation, and in the same way we also feel that it would be a pity 
to divest the matrimonial home of various fittings and effects if there is 
any possibility of [the wife] returning.” 

On July 9, 1952, the husband’s solicitors wrote a further letter: 

“(The husband] informs us that his letter of June 20 was quite genuine 
and he is anxious to meet [the wife] with a view to discussing their affairs 
and if possible to effect a reconciliation. This suggestion still stands and 
there is no doubt that it would be a good idea if the parties could meet 
and discuss their differences. If, however, [the wife] refuses to change 
her attitude as stated in your letter of June 24 there is nothing more which 
[the husband] can do about it.” 

On July 24, 1952, the wife’s solicitors replied: 

“ She is unwilling to meet her husband and there can be no question of a 
reconciliation.” 

On Oct. 29, 1952, the wife issued a summons under the Matrimonial Causes Act, 
1950, s. 23 (1), alleging that the husband had been guilty of wilful neglect to 
provide reasonable maintenance for the wife and the infant child of the marriage. 


Faulks for the wife. 
Temple, Q.C., and Law for the husband. 

BARNARD, J.: This is a summons by the wife, in which she complains 
that her husband has wilfully neglected to provide reasonable maintenance 
for her and the only child of the marriage, and she asks for an order for main- 
tenance. It is a commonplace that maintenance does not merely mean pounds, 
shillings and pence. If a husband is willing to provide a home for his wife, he 
cannot then be found guilty of wilful neglect to provide her with reasonable 
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maintenance. [H1s Lorpsurp stated the facts and continued:] It is the charge 
of cruelty which the husband made against the wife that has put him in a 
grave and difficult position. The suit was heard by Cottryewoopn, J., who, 
on Dee. 13, 1951, gave a judgment in which he dismissed the petition and said 
certain things about the charge of cruelty which, I think, are important and 
to which I have to give weight. 

The charge of cruelty was a grave reflection on the wife as a housewife. 
The husband accused her of keeping the house in such a filthy and dirty condition 
that often on his return home he would vomit because of the disgusting smells 
that came from different parts of the house, and—what is far more serious 
he made grave reflections on her as a mother and alleged that she so neglected 
the child that the child’s health was in danger. Even if Cottrsewoopn, J.., 
had accepted the husband’s evidence, it seems to me doubtful whether that 
conduct could come within the realm of cruelty. The husband was complaining 
about the character of the woman he married. It may be that he married a 
lazy woman who would not take the trouble to keep the house clean and in 
order, and it may be, as regards the charges dealing with the child, that she 
was an ignorant mother and did things from ignorance and from laziness which 
left the child in a dirty condition. But it is clear from his judgment that 
Cottrinewoon, J., did not believe the husband. Dealing with the way the wife 
looked after the child he said: 


‘ There is not a scrap of truth in this long list of complaints.’ 
Then, as regards the charges in general, CoLLIncwoon., J., said: 


“It is not only grossly exaggerated, it is grossly and deliberately dis- 
torted . . . Iam satisfied that that story of having to live in these appalling 
conditions, day after day, week after week, is in the main a distortion.” 


The charge of adultery was a different matter. I do not think anybody could 
say that the husband had no grounds for suspicion. There was clear evidence, 
accepted by CoLttryewoop, J., that the wife and the co-respondent were on 
more than one occasion seen kissing and caressing. The judge, having referred 
to that, went on to say: 

“That such conduct is utterly reprehensible nobody will seek to deny, 
but such conduct, in my opinion, is not necessarily accompanied by 
adultery.” 

I think that, so far as that charge is concerned, the judge was saying that 
the burden of proof was on the husband, and that he had failed to prove the 
charge beyond all reasonable doubt. The husband was not content with that 
decision, and he appealed to the Court of Appeal on the charge of adultery. 
On June 16, 1952, the Court of Appeal dismissed the appeal. In so many words, 
they said that it was a pure question of fact on which the judge had made up 
his mind, and, in the circumstances, it was hopeless to come to them by way 
of appeal. [His Lorpsurp referred to the correspondence and continued :} 
I have to consider two points: (i) Had the wife just cause for refusing to live 
with her husband ?; and (ii) Was the offer made by the husband on June 20, 
in all the circumstances of the case, genuine ? 

I find little difficulty in dealing with the question of just cause. I have 
been referred to Russell v. Russell (1), which deals not only with what amounts 
to cruelty, but also with what affords just cause in resisting a petition for 
restitution, or, in the same way, would amount to a good defence to a charge 
of desertion. I have also been referred to the decision of GoRELL Barngs, J., 


(1) [1895] P. 315; affd. H.L., 615.P. 771; [1897] A.C. 395, 


’ 
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in Oldroyd v. Oldroyd (1), and I think that it is clear that the wife must satisfy 
me either that the husband has been guilty of a matrimonial offence, or that 
he has been guilty of such grave and weighty conduct as to make married life 
impossible. As there is no suggestion that the husband has been guilty of a 
matrimonial offence, the wife has to satisfy me that his conduct was so grave 
and weighty as to make married life impossible. I have been referred to Price 
v. Price (2), where one spouse made, but failed to prove, charges against the 
other and, as far as I know, made no apology for having made them, and 
that was not considered just cause. Although I have no wish to belittle the 
charges of cruelty which the husband in the present case did make at one time 
against the wife, they were heard in court and disposed of, and, as the husband 
himself said in the witness box: “‘ That’s an end of it”. In my view, the wife 
cannot for ever set up the fact that he made these charges as providing her 
with just cause hereafter for refusing to live with him. 

The other question—whether or not this letter is genuine—is not so easy. 
It is difficult to believe that a husband who has described his wife in the way 
in which he described her when he made these charges of cruelty against her 
is ready to have her baci. Price v. Price (2) makes it clear that an offer, to 
be genuine, need not carry the implication that the person who makes it is 
desirous of having the other party back, provided that he or she is honest in 
saying that he or she will receive the other spouse back. SomMERVELL, L.J., 
said : 

“Tt is plain from the evidence that the judge was determined to probe 
the wife’s evidence very carefully before he was satisfied that this offer was 

@ genuine one. As he has done that, and as he has decided that it was a 

genuine offer, that to my mind is an end of this case . . .” 


Then Dennina, L.J., dealing with what it is necessary to prove in order to 
establish a genuine offer, said: 

“This wife deserted her husband and then went to the Divorce Court 
and charged him with cruelty. She lost her case, and immediately, through 
her solicitors, offered to go back to her husband. She made the offer 
genuinely in this sense, that she was prepared to return to her husband 
if he would have her; but she did not have any genuine desire to re-estab- 
lish the marriage.” 

Hopson, L.J., dealing with this point, said: 

“TI do not think it possible for the courts to investigate matters of 
emotion .. .” 

In that case the wife, who had made the offer, said in the witness box that 
she hated her husband, but none the less her offer was considered to be genuine 
because, whether or not she hated him, she was prepared to make the best 
of it, and go back to him. 

It is in the light of that decision that I have to consider whether or not 
this offer was genuine. I saw the husband in the witness box and, of course, 
counsel for the wife, fairly and properly, made the most of what CoLLINGwoop, 
J., had said about him in the divorce case, and not for one moment am I seeking 
to go behind anything that Cottinewoop, J., said. But I do not think that 
it follows that, because a husband coloured his case to succeed with his petition 
for divorce, whenever he appears in court again he is of necessity telling lies. 
More likely, having realised that his petition failed, he has learned a most 


(1) [1896] P. 175. 
(2) 115 J.P. 468; [1951] 2 All E.R. 580; [1951] P. 413, 
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salutary lesson, and I say at once that I thought the husband seemed an honest 
witness. I watched him carefully. I heard him cross-examined and he said: 


“If my wife will come back to me I shali be quite ready to provide for 
her.” 


True, he went further, and again I think he was genuine, and said: 


“I genuinely want her back. I think if we can get together we could 
make a go of it. Surely we can make something out of it ?” 


The wife will not even meet him. She will not allow the matter to be discussed, 
and she made it perfectly plain in her own evidence that: “ As soon as I got 
his letter suggesting a meeting, I made up my mind never to go back ”’, and 
that is still her mind—never, in any circumstances, to go back. I can sym- 
pathise with her to a great extent, after what he said about her as a wife and 
a mother, but in law she cannot take up that attitude for ever. More than 
a@ year has passed since these unfortunate proceedings between the parties, 
and I feel convinced that when the husband wrote, without any legal advice 
or assistance, this letter to his wife, he meant what he said. He wanted her 
to meet him to see whether they could not discuss the whole thing and clear 
the air, with a possibility of their coming together again. 

This would have been a different case if the wife had been prepared to meet 
him and had given me evidence as to what had taken place at an interview, 
but she completely shut the door at a stage where I do not think she is entitled 
to shut it for ever. It was also suggested that the husband’s offer could not 
be genuine because, months later, when it was apparent that she was not even 
going to meet him, there was some further trouble over a sum of money which 
the husband said he gave to the wife to furnish the house. That, of course, 
was when the two solicitors had taken up the cudgels on behalf of their respective 
clients. There did not then appear to be any possibility of a reconciliation or 
of a meeting. 

I do not think that this is an idle offer by the husband. As he told me, the 
matrimonial home is still there; the living accommodation is temporarily 
used by clerks, but within a few hours they could be turned out and he could 
be ready to receive his wife back. The wife suggested that she could not live 
in that district again (not that I think the district matters, because she has 
firmly made up her mind never to live with her husband again), but the husband 
has said he is quite prepared to find a home anywhere else in the neighbourhood 
if she does not like going back to the same premises. I am satisfied on the 
evidence, in spite of the somewhat grim surrounding circumstances, that the 
husband did make a genuine offer on June 20, 1952, for his wife to meet him 
with a view to a reconciliation, and, the wife having definitely refused to meet 
him from that day onwards, I think that this summons must fail and be 
dismissed. 

Summons dismissed. 

Solicitors: A. F. & R. W. Tweedie, agents for Cook, Fowler & Outhet, Scar- 
borough (for the wife); Ludlow, Head & Walter, agents for Willey Hargrave 


& Co., Leeds (for the husband). 
G.F.L.B. 
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LEEDS ASSIZES 
(STaBE, J.) 
November 16, 17, 1953 
REG. v. COOK 


Criminal Law—Carnal knowledge—Procuring of mental defective girl—Girl under 
statutory supervision—-Mental Deficiency Act, 1913 (3 and 4 Geo. 5, c. 28), 
s. 56 (1) (a) (6). 

By s. 56 (1) of the Mental Deficiency Act, 1913: ‘‘Any person--(a) who unlawfully 
and carnally knows . . . any woman or girl under care or treatment in an in- 
stitution or certified house or approved home, or whilst placed out on licence 
therefrom or under guardianship under this Act ; or (b) who procures . . . any 
woman or girl who is a defective to have unlawful carnal connection . . . with 
any person or persons . . . shall be guilty of a misdemeanour .. . ” 

P., a certified mental defective, was not in an institution or certified house or 
approved home, or on licence therefrom, or under guardianship, but she was under 
the statutory supervision of a mental health social worker who boarded her out with 
the defendant's wife at the defendant's house. Evidence was given that while P. 
was at the house the defendant one morning asked her to go back to bed, followed 
her, and there had carnal connection with her. On a charge against the defendant 


under s. 56 (1) (b), 
Hep: the facts alleged did not show that the defendant had procured P. to 


have carnal connection with himself. 

Per curiam: It was nowhere provided in the Act that it was an offence for a 
person to have unlawful carnal knowledge with a mentally defective female who 
was not in one of the categories mentioned in s. 56 (1) (a). 

Triax before Stasie, J., and a jury. 

The defendant was charged with the procuring of a mental defective girl 
to have unlawful carnal connection, contrary to s. 56 (1) (b) of the Mental 
Deficiency Act, 1913, the particulars being that between Apr. 12 and May 21, 
1953, he procured Jean Pearson, a girl aged seventeen years, who was then a 
defective, to have unlawful carnal connection with himself. 

The facts proved by witnesses for the prosecution were that on Jan. 15, 1951, 
the girl Pearson was certified as, and had ever since that date been, a feeble- 
minded person under the Mental Deficiency Acts. She had not been placed in 
any institution, certified house, or approved home, or placed out on licence 
therefrom or under guardianship, but she had been placed under the supervision 
of a Miss Appleyard, a mental health social worker, under the Mental Deficiency 
Acts. In April, 1953, Miss Appleyard boarded Pearson out with Mrs. Cook, 
the wife of the defendant, at the defendant’s house. While Pearson was living 
at the house the defendant one morning asked her to go back to bed. She went 
and the defendant there had carnal connection with her. The defendant had 
carnal connection with her in similar circumstances on two subsequent occasions. 

A. M. Hurwitz for the prosecution. 

Dodson for the defendant submitted that there was no case to answer. 

STABLE, J.: Members of the jury, a very odd situation has arisen here. 
Where a criminal! charge is brought against a man, the obligation on the Crown 
is to prove to the satisfaction of the jury that an offence has been committed, 
and that an offence has been committed by the man against whom the charge is 
brought. This particular case arises under an Act of Parliament, and that Act 
of Parliament, very properly, is intended to protect from the lusts and desires 
of the opposite sex women who are mentally defective and are not responsible 
for the control of their own actions and behaviour. It is a very delicate and 
difficult problem to say at what point the State can step in and say that sexual 
intercourse with a willing female becomes a criminal offence. There is nothing 
in the world more difficult than to define or to describe in words the degrees or 
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gradations of personal character, whether one is seeking to describe intellectual 
ability or whether one is dealing with the emotional side of a human personality, 
but Parliament has to make the attempt and Parliament has created a class 
of person who is described as a “ mental defective ’’. It is a different class from 
that which we used to call lunatics—insane people. Parliament has created 
categories of mental defectives covering a pretty wide field of mental deficiency, 
and when a person has been certified by a medical officer as being a mental 
defective a number of things can happen. If it is a bad case the patient can be 
put into an institution, where he, or she, is deprived of his, or her, liberty and 
freedom. If he, or she—we will call it “‘ she ’’ for the purposes of this case— 
benefits from treatment, that girl may be let out on licence to see how she fares 
when she is landed in the rigour of the free world. Alternatively, a patient may 
be put, not in an institution, but under guardianship. Short of that the patient 
can be put under what is called “ statutory supervision”, which means that 
she is not put into a home nor put under the guardianship of anybody, but 
people like Miss Appleyard keep a watchful eye on her. The situation of this 
girl was that she was under the supervision of Miss Appleyard. 

There is no doubt that Mr. Cook ought to be thoroughly ashamed of himself. 
He had intercourse with this girl while she was lodging in his house. But he is 
charged with a criminal offence, the offence being that he procured this girl to 
have intercourse with him. When we examine the Act of Parliament that makes 
such an act a criminal offence the first thing that strikes the eye is that Parliament 
says it is an offence to have intercourse with a mental defective who is in an 
institution, who has been in an institution but is out on licence, or who has been 
placed under a guardianship order (Mental Deficiency Act, 1913, s. 56 (1) (a)). 
It definitely does not say that it is a criminal offence to have sexual intercourse 
with a girl who is merely under statutory supervision, as this girl was. Therefore, 
the act of intercourse with this girl was not a criminal offence. If she had been 
under guardianship or if she had been an inmate of one of these homes it would 
have been an offence unless the defendant could have satisfied you that he did 
not know and had no reason to suspect that she was a defective, but Parliament 
has definitely refrained from making it a criminal offence to have intercourse 
with a girl in this girl’s situation. Therefore, these acts of intercourse, however 
morally reprehensible, were not criminal offences. 

To get over that difficulty the defendant is charged under another paragraph 
of the sub-section which makes it an offence to procure a defective girl to have 
sexual intercourse with a man. If the procuress is a woman who persuades a 
girl to the paths of immorality—it may be that she coaxes her away from home, 
holds out all sorts of glittering prospects and prizes—and procures the girl to 
go down the wrong road, that is another matter. It is not very easy to define 
what procuration amounts to, but we probably all more or less have a pretty 
good idea in our minds what it is. There is not a shred of evidence here that this 
man ever procured anybody. He did not get the girl to come into his house. 
He did not get her away from her mother. Nobody suggests that the admirable 
Mrs. Cook was a procuress, getting hold of this girl for immoral purposes. 
Inasmuch as the Act has most specifically refrained from making the act of 
intercourse itself a criminal offence, there is no evidence before you on which 
you can convict this man of an offence under it. You may think there is a defect 
in the law, but you have no alternative but to return a verdict of Not Guilty 
Verdict: “* Not Guilty.” 


against this man. 
Solicitors: R. U. Linney, Waketield (for the Crown); Carter, Bentley & Gundill, 
Pontefract (for the defendant). G.F.L.B. 
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CHELMSFORD ASSIZES 
(STREATFEILD, J., SITTING WITH A JURY) 
November 18, 1953 
REG. v. RIDER 


Criminal Law—Carnal knowledge—Girl under sixteen—Defence of reasonable 
belief—** First occasion ’— Separate committals for trial on two separate 
occasions relating to two different girls-—Trial of both charges in one indictment 

Criminal Law Amendment Act, 1922 (12 and 13 Geo. 5, c. 56), 8. 2, proviso. 

By s. 2 of the Criminal Law Amendment Act, 1922: ‘ Reasonable cause to 
believe that a girl was of or above the age of sixteen years shall not be a defence to 
a charge [of carnal knowledge of a girl under sixteen] under s.5. . . of the Criminal 
Law Amendment Act, 1885 . . . Provided that in the case of a man of twenty-three 
years of age or under the presence of reasonable cause to believe that the girl was 
over the age of sixteen years shall be a valid defence on the first occasion on which 
he is charged with an offence under this section.’’ The accused was committed on 
two separate occasions by justices for trial at assizes on two charges of carnal 
knowledge of two different girls between the ages of thirteen and sixteen years, 
contrary tos. 5. At the trial both charges were included in one indictment. 

Hep: (i) a “ charge was made within the meaning of the section when the 
accused was charged before a court which had jurisdiction to determine the matter 
in question; where justices committed the accused for trial, there was no “ charge ” 
until he was arraigned on indictment; and, therefore, the accused was “ charged "’ 
for the first time at the trial. 

(ii) although the accused was committed for trial on separate occasions, both 
charges were joined in one indictment, and, therefore, the accused was charged 
on one ** occasion *’ for the purposes of the proviso to s. 2 of the Act of 1922. 

Reg. v. Rogers (1953) (117 J.P. 83), applied. 

The accused, John Rider, was charged at the Essex Autumn Assizes at 
Chelmsford on Nov. 18, 1953, before STREATFEILD, J., on an indictment con- 
taining two counts charging him with carnal knowledge of two girls between the 
ages of thirteen and sixteen years on two separate occasions, contrary to the 
Criminal Law Amendment Act, 1885, s. 5. He had been committed for trial on 
the charge relating to one of the girls, and then, on a later occasion, on the charge 
relating to the other girl. He sought to set up the statutory defence laid down in 
the Criminal Law Amendment Act, 1922, s. 2, proviso. 


F. H. Lawton for the prosecution. 

E. C. 8S. Russell for the accused. 

STREATFEILD, J.: I have to construe the meaning of s. 2 of the Criminal 
Law Amendment Act, 1922, which amended s. 5 of the Criminal Law Amendment 
Act, 1885, and laid down that reasonable cause to believe that a girl was of or 
above the age of sixteen should not be a defence to a charge under s. 5, provided, 
however, that in the case of a man of twenty-three years of age or under the 
presence of reasonable cause to believe that the girl was over the age of sixteen 
years should be a valid defence on the first occasion on which he was charged 
with an offence under s. 5. 

The circumstances of this case are somewhat unusual. The accused is charged 
in respect of two girls under the age of sixteen and he was committed for trial 
by the justices in respect of one of them. He was then brought before the justices 
on a later and separate occasion and committed for trial in respect of the second 
girl, and the case now comes before me on both charges, joined in one 
indictment. He seeks to claim that he is entitled to set up the statutory defence 
in respect of not only one girl, but both girls, on the ground that this, today, at 
the assize is the first occasion on which he has been charged with an offence under 


the section. 
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I cannot help thinking that this situation was not contemplated by the dratts- 
men of the Act of 1922, but, nevertheless, I have to give a construction to 
the words which were used, and I have to rule on what is meant by a * charge ”’. 
When is a charge made ? It is agreed by counsel that, within the meaning of the 
section, a charge is not that which is stated by a police officer verbally to a man 
when he is charging him with an offence. The next question is whether a man 
is charged before justices, or whether he is not charged effectively until he appears 
before a jury on an indictment. I have come to the conclusion that the proper 
construction to put on the word “ charge”’ is that a man is charged before a 
court which has jurisdiction to determine the matter in question. That may well 
be justices, if they refuse to commit the accused person for trial. They are 
hearing the evidence as examining magistrates; they then determine the question 
whether there is a prima facie case for committal for trial, and if they find there is 
not, that clearly would be a charge before a court having jurisdiction to 
determine it. But if justices commit a man for trial they are not adjudicating on 
the case. The only thing they determine is whether there is a prima facie case 
to answer, and, if they think there is, they commit the accused. He is then 
brought before the court at assizes or quarter sessions on indictment, and it seems 
to me that then, for the first time, he is before a court having jurisdiction to 
determine the matter. 

The next question for my decision is this. Having decided that the * charge ” 
within the meaning of this section is the charge on indictment at assizes, what is 
meant by an “ occasion”. Is it one occasion or two occasions if a man appears on 
an indictment on two counts ? Force is lent to the argument that there are here 
two occasions when one bears in mind that there have been separate committals 
for trial—by the same justices, but on separate occasions. For this purpose | 
think 1 must have regard to Reg. v. Rogers (1). It is true—as counsel for the pro- 
secution has submitted—that one must not necessarily come to the conclusion 
that the construction of a word in one Act of Parliament bears precisely the 
same construction or meaning as it does in another Act of Parliament. The fact, 
however, remains that, under the Criminal Justice Act, 1948, in s. 21 and s. 22, 
there occurs three times the phrase “on. . . previous occasions ** in connection 
with a conviction—a conviction on previous occasions. The Court of Criminal 
Appeal held in Rogers’ case (1) that where a man is convicted of two offences 
which are charged in separate counts of an indictment, the resulting convictions 
form only one occasion of a conviction. 

In those circumstances it seems to me to be difficult to put a different inter- 
pretation on the word “ occasion ” in the Act of 1922. The matter is not beyond 
doubt, but I think there is another principle that one ought to apply, and it is 
this. This section with its proviso exists for the purpose of the liberty of the 
subject, and, if there is any doubt about its construction, I think that one ought 
to lean more in favour of the subject than against him. I have come to the 
conclusion, applying, as I do, the principle of Reg. v. Rogers (1), that the occasion 
which is applicable here is the occasion of the defendant's appearance before this 
court on two counts of one indictment, and it follows that he is entitled to set 
up this defence in respect of both counts of the indictment. 


Solicitors: Arthur Morgan, Chelmsford (for the prosecution); G. Houghton & 


Son, Romford (for the accused). 
G.F.L.B. 


(1) 117 J.P. 88; [1953] 1 AM BLR. 206; 11953) 1 Q.B. BIL. 
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QUEEN’S BENCH DIVISION 
(Lord Gonparn, C.J.. SELLERS. AND Barry, ./J.) 
Dec. 4. 1953 
Kx parte HOW 


Justices —Presence of clerk in retiring room —-Merits of case not affected~ Remedy 

Complaint to Lord Chancellor. 

The fact that justices have disregarded the procedure laid down in the Practicr 
Direction dated Nov. 16, 1953 (117 J.P. 549) with regard to the presence of their 
clerk in their retiring room while they are considering their decision is not a ground 
for the quashing of a conviction by the Divisional Court if the disregard of pro- 
cedure did not affect the merits of the case. The proper remedy in such cireum- 
stances is by complaint to the Lord Chancellor. 

Req. v. Barry (Glamorgan) JJ. Ex p. Kashim (1953) (117 J.P. 546) distinguished. 

APPLICATION for leave to apply for an order of certiorari. 

On Sept. 18, 1953, the applicant, Alfred James How, a trolley-bus driver, was 
convicted by a court of summary jurisdiction, sitting at Dartford, Kent, of 
driving a motor vehicle on a road without reasonable consideration for other 
persons using the road, contrary to s. 12 (1) of the Road Traffic Act, 1930, and 
was fined £2 and ordered to pay £4 4s. 11d. costs. He applied for leave to move 
for an order of certiorari to bring up and quash the conviction on the ground that 
justice did not seem to be done. In his affidavit the applicant stated that before 
the justices he pleaded Not Guilty; that after the evidence had been heard the 
chairman of the justices said to his clerk “‘ Dismissed "’, and the clerk thereupon 


spoke to the chairman words which were inaudible to the applicant; that the 
justices then retired with their clerk and the shorthand writer; that the clerk 
remained at all times with the justices during their retirement, which was for a 
period of at least five minutes, although he was not called to retire with them and 
no question of law was raised; and that, when listening to the cases which were 
taken before his own, the applicant formed the opinion that the clerk controlled 
the chairman’s decision. 


G. V. Owen for the applicant. 


LORD GODDARD, C.J.: It should not be thought that every defendant 
who has been convicted when the clerk has retired with the justices can obtain 
from this court a quashing of the conviction. The disregard by justices of the 
direction given by us in Reg. v. Barry (Glamorgan) JJ. Ex p. Kashim (1) would 
not necessarily affect the merits of the conviction, though it would be a ground 
of complaint to the Lord Chancellor against the justices. We do not think that 
the justices in the present case departed from the practice which doubtless they 
followed until the decision in Reg. v. Barry (Glamorgan) JJ. Ex p. Kashim (1), and 
leave to apply for an order of certiorari will be refused. 


SELLERS, J.: I agree. 
BARRY, J.: I agree. 
Solicitors; Geoffrey B. Gush & Co. (for the applicant). : 
(1) (1953). 117 JP. 46, PRE, 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., SELLERS AND Barry, JJ.) 
December 9, 1953 
CALVERT v. MAYES 


Vagrancy— Living on earnings of prostitution-—Driver of car—Use of house and 
car by men for sexual intercourse with prostitutes—-Permission by defendant 

Defendant paid by men—No money paid to defendant by prostitutes— 

Vagrancy Act, 1898 (61 and 62 Vict., c. 39), 8. 1 (1) (a), 8. 1 (3) (as amended 
by Criminal Law Amendment Act, 1912 (2 and 3 Geo. 5, c. 20), 8. 7 (1)). 

The defendant, who was the driver of a motor car, was convicted by magistrates 
on an information charging that he, being a male person, for a period of six months 
unlawfully and knowingly lived in part on the earnings of prostitution, contrary 
to s. 1 (1) (a) of the Vagrancy Act, 1898. During the relevant period the defendant 
visited public houses known to be frequented by prostitutes, and parked his car 
outside. He allowed it to be used by men for sexual intercourse with the prostitutes, 
sometimes outside the public house, sometimes in the course of driving the men 
back to their camp, and sometimes in the neighbouring countryside to which they 
were specially taken. There were standard charges for the hire of the car, which 
were always paid by the men, the prostitutes being remunerated by the men in 
almost every case, not with money, but with drink, food, or clothing. During part 
of the relevant period the defendant permitted his house to be used by prostitutes 
and men for the purpose of sexual intercourse, and for a time one of the prostitutes 
stayed at the house on the terms that she should pay for her board and lodging by 
prostituting herself with men whom she brought to, or who would be brought to 
her, at the house. On all these occasions, the defendant was paid by the men, and 
the prostitutes were remunerated with drink, food and clothing. 

HELD, that the conviction was right as (i) the money had been earned by prostitution, 
and it made no difference that it was paid direct to the defendant, he being in the 
same position as if the men had first paid the money to the prostitutes and they 
had handed it to him; (ii) in any event, he was habitually in the company of the 
prostitutes and exercising direction and influence over their movements, and, 
having failed to satisfy the court to the contrary, he was, therefore, under s. | (3) of 
the Vagrancy Act, 1898, as amended by s. 7 (1) of the Criminal Law Amendment 
Act, 1912, to be deemed to be knowingly living on the earnings of prostitution. 

Case Straten by the recorder of King’s Lynn. 

At a court of summary jurisdiction sitting at King’s Lynn on May 8, 1953, 
the appellant, Fred Calvert, a police superintendent, preferred an information 
against the respondent, Robert George Mayes, charging that for the previous 
six months at King’s Lynn he, being a male person, unlawfully and knowingly 
lived in part on the earnings of prostitution, contrary to the Vagrancy Act, 1898, 
s. 1 (1). The justices convicted him and sentenced him to three months’ 
imprisonment. He appealed to quarter sessions against the conviction and 
sentence. 

On the hearing of the appeal the following facts were proved or admitted. 
The respondent, together with his wife and four children, occupied a house 
in King’s Lynn. At all material times he was employed as an agricultural labourer. 
In August, 1952, he was taught by one Douglas Haig Royle to drive a motor car, 
and thereafter he was employed by Royle as a part-time hire-car driver at a 
weekly wage of £2 plus commission. The hire-cars owned by Royle and driven 
by the respondent were not licensed hackney carriages. Throughout the period 
of twelve months immediately prior to the end of April, 1953, a number of young 
women, who were prostitutes and otherwise unemployed, came to King’s Lynn on 
the advent of American air service men. They had no fixed place of abode and most- 
ly frequented premises in King’s Lynn, and, in particular, the Maid’s Head public 
house and the Glendevon Hotel with the intention of introducing themselves to 
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American service men for the purpose of prostitution. Throughout the period of 
six months immediately prior to the end of April, 1953, the respondent and 
Royle spent most of their evenings, with the exception of the time when the 
respondent was actually engaged in driving, inside the premises in question. 
The respondent knew that the women were prostitutes, he was habitually in 
their company, he exercised direction and influence over their movements, and 
generally aided and abetted their prostitution with American service men. On 
each occasion that he visited the premises in question, the car he drove was 
parked outside, sometimes empty and sometimes with one or more of the pro- 
stitutes sitting in it. The cars driven by the respondent were often used for the 
purposes of prostitution by the prostitutes and the service men in one or other 
of the following ways—(i) on journeys from King’s Lynn to the American Air 
Force base at Sculthorpe, Norfolk (known as “ base trips *’), when sexual inter- 
course took place in the back of the car during the journey, or in some convenient 
place during a break in the journey. For these journeys, the standard hire charge 
was £2 which was paid to the respondent by the service men concerned, the 
prostitutes obtaining reward from the men in the form of food, drink, and cloth- 
ing, though on one occasion one of them obtained from one man a small sum 
of money as such reward. A free service was provided for men at the base at 
Sculthorpe to King’s Lynn with a late return at night; (ii) on journeys to barns, 
haystacks, or other convenient places in the countryside outside King’s Lynn, 
where the prostitutes and men were left for the night and collected early the 
following morning, the men then being driven back to their base and the women 
brought back to King’s Lynn; (iii) on short journeys to secluded places within 
or near King’s Lynn when sexual intercourse took place either in the back of the 
car or in some convenient place nearby. The parties were then driven back by 
the respondent to the Maid’s Head public house. The length of these journeys 
varied between three miles and two hundred yards. The respondent was paid 10s. 
by the men concerned for the use of the car, and the prostitutes obtained reward 
from them in the form of food, drink, and clothing; (iv) while standing outside 
the Maid’s Head public house or Glendevon Hotel, when sexual intercourse took 
place in the back of the car. On one occasion the respondent and Royle were 
seen keeping watch about 10.45 p.m. outside the Glendevon Hotel, while an 
American service man and an unidentified girl had sexual intercourse in the back 
of the car; (v) for the conveyance of prostitutes and service men to the 
respondent’s home for the purposes of prostitution. On some occasions, the 
prostitutes arranged their own meetings with the men and then arranged with 
the respondent to use his car. On other occasions, all the arrangements were 
made, and the parties brought together, by the respondent and Royle, or one 
or more prostitutes waited in the car until a service man or service men were 
brought to them by the respondent. At all times the respondent knew that his 
car was being used for the purpose of prostitution and he encouraged such user. 
During the six months’ period the cars driven by the respondent were used 
frequently for the conveyance either of the prostitutes and service men or of 
one or more of the prostitutes in order to attract American service men. But 
for the presence of the prostitutes and opportunities for sexual intercourse, the 
car would have been used far less for journeys to the American base, and not at 
all for the other journeys, and the income of the respondent and Royle would 
then have been considerably reduced. The prostitutes on no occasion paid for 
journeys in the car, even when they were driven alone by the respondent. 
From the beginning of 1953 until the end of April, 1953, the respondent know 

ingly permitted his house to be used as a brothel, and he was convicted of that 
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offence and sentenced to three months’ imprisonment. During this period, his 
house was frequently used by the prostitutes and service men for the purposes 
of prostitution. The respondent charged the American service men £2 per night 
and the prostitutes obtained reward from them in the form of food, drink, and 
clothing. No meals or services, other than the use of a room for the night, were 
provided for the service men. During March, 1953, one of the prostitutes stayed 
for four weeks at the respondent’s house on the terms that she should pay him 
for her board and lodging by prostituting herself with men whom she brought to, 
or who would be brought to her at, the house. The respondent informed her 
that receiving one man would suffice to cover the cost of her keep for a week. In 
accordance with this arrangement, she frequently prostituted herself with service 
men in the house, and on each occasion the respondent was paid by the man 
concerned. During March, 1953, at least one other prostitute lived for a week 
at the respondent's house and there prostituted herself on the same terms 
as the first prostitute. As in the case of the use of the car driven by the respon- 
dent, arrangements for the use of his house for the purposes of prostitution were 
made sometimes by the prostitutes and sometimes by the respondent. On all 
occasions he knew the purpose for which the house was being used, and 
encouraged such user. The house was not otherwise used as a boarding-house 
or for the accommodation of lodgers. But for the opportunities for sexual 
intercourse, the rooms at the respondent’s house would have been let far less 
frequently, if at all, and he would not have been able to demand such a heavy 
charge for their use. On occasions, when they were short of money, some of the 
prostitutes were given sums of money by the respondent to enable them to 
purchase meals. On no occasion was any money or reward paid to the respondent 
hy any of the prostitutes. The money paid by the service men to the respondent 
was for the use either of his house, or of the car, as a brothel. 

It was contended on behalf of the appellant at the hearing of the appeal that, 
on these facts, the respondent had been proved guilty of the offence charged 
against him. It was contended on behalf of the respondent that, although the 
women concerned were prostitutes and he had knowingly permitted his house to 
be used as a brothel (on which charge he had been convicted) and had knowingly 
used his car for the purposes of prostitution, no money had ever been paid to him 
by any of the prostitutes, the money paid to him by the men had been paid solely 
for the use of the house or the car as a brothel, and, in those cireumstances, he 
was not guilty of the offence charged against him. 

The recorder allowed the appeal on the ground that, although the evidence 
would support a charge of keeping a brothel, there was no evidence to support 
a charge of living in part on the earnings of prostitution, and the appellant 
appealed. 

Boreham for the appellant. 

E. L. Gardner for the respondent. 

LORD GODDARD, C.J., stated the facts and continued: The respondent 
has a cottage in King’s Lynn. He arranged for a prostitute to live in that cottege 
with him and it was found that during March, 1953, a young woman named 
Eady, 

“one of the said prostitutes stayed for a period of four weeks at the 
respondent’s said dwelling-house on the terms that she should pay the 
respondent for her board and lodging by prostituting herself with men 
whom she brought to, or who would be brought to her at, the said dwelling- 
house. The respondent informed her that one man per week would suffice to 
cover the cost of her keep for that week,” 
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What does that mean? She lives in the house and pays nothing, it is true, to 
the respondent. He says he will give her lodging and will board her, but she has 
to bring at least one man a week to the house, and when the man comes to 
the house he takes £2 from the man. Who earns the money ? The woman earns 
the money. How does she earn the money ? She earns it by prostitution. Why 
is he not then living wholly or in part on the earnings of prostitution ? It is just 
the same as if the American service man had paid the girl £2 and she had handed 
over £2 to the respondent. The respondent is exactly in the position of a brothel- 
keeper who keeps girls on the premises and takes money from the people who 
come to the brothel. He is letting the room and letting the services of the woman. 
The Vagrancy Act, 1898, provides: 

** 1 (1) Every male person who—(a) knowingly lives wholly or in part on 
the earnings of prostitution . . . shall be deemed a rogue and vagabond 
within the meaning of the Vagrancy Act, 1824, and may be dealt with 
accordingly.” 

Section 1 (3), as amended by s. 7 (1) of the Criminal Law Amendment Act, 1912, 
provides : 


‘“* Where a male person is proved to live with or to be habitually in the 
company of a prostitute or is proved to have exercised control, direction, or 
influence over the movements of a prostitute in such a manner as to show 
that he is aiding, abetting or compelling her prostitution with any other 
person or generally, he shall, unless he can satisfy the court to the contrary, 
be deemed to be knowingly living on the earnings of prostitution.” 
lt is said that the respondent has satisfied the court that he was not living on the 
earnings of prostitution because the learned recorder found that on no occasion 
was any money or reward paid to him by any of the prostitutes. Why ? Because 
he took it from the man before the man paid the prostitute. The man was paying 
for the room with the prostitute in it with whom he was going to commit 
fornication. The respondent simply took the money before it reached the 
prostitute, and it seems to me clearly he was living on the earnings of prostitution. 

There are other matters which are found by the learned recorder to which 1 
had better refer in detail. So far as the respondent was concerned, the arrange- 
ment he made with this woman Eady clearly, in my opinion, brings him within 
the terms of the statute, but, no doubt, it is desired that we should consider 
the other part of the case, because this is what the recorder finds and, no doubt 
(us we are told), other cases are dependent on it: 

“ Throughout the period of six months immediately prior to the end of 
the month of April, 1953, the respondent and his employer . . . Royle spent 
most of their evenings, with the exception of the time when the respondent 
was actually engaged in driving, inside the [public houses where these women 
congregated]. The respondent knew that the said women were prostitutes, he 
was habitually in their company, he exercised direction and influence over 
their movements and generally aided and abetted their prostitution with 
American service men. On each occasion that the respondent visited the 
said premises the car he drove for the said Royle was parked outside, some- 
times empty and sometimes with one or more of the said prostitutes sitting 
in it. The cars driven by the respondent were often used for the purposes 
of prostitution by the said prostitutes and the American service men who 
formed their clientele, in one or other of the following ways.” 

‘Then he sets out, first, the journeys from King’s Lynn to the Air Force base. 
For these journeys the respondent was paid £2, and sexual intercourse took place 
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in the back of the car or at some convement place during a break in the journey. 


* The said £2 was paid to the respondent by the American service men 
concerned for the use of the said car. The standard charge for the journey 
by hire car was £2. The prostitutes obtained from the American service 
men reward in the form of food, drink and clothing. On one occasion one 
of the prostitutes obtained from one of the American service men a small 
sum of money as such reward. There is a free service provided for the 
service men at the base . . . to King’s Lynn with a late return at night.” 


So these service men had means of making the journey, but they hired the cars 
driven by the respondent in order that they might indulge in sexual intercourse 
in the cars, and for that the respondent and his employer were receiving money 
which they would not have received if they had not knowingly permitted these 
prostitutes to behave in this way. The Case continues: 

“On journeys to barns, haystacks or other convenient places in the 
countryside of Norfolk outside the borough of King’s Lynn where the 
said prostitutes and the American service men were left for the night 
and collected early the following morning: the American service men were 
then driven back to their base and the women brought back to King’s Lynn. 
On short journeys . . . to secluded places within or near to the borough 
of King’s Lynn when sexual intercourse took place either in the back of 
the car or in some convenient place nearby. The parties were then driven 
back by the respondent to the Maid’s Head public house. The length of these 
journeys varied between three miles and two hundred yards. For these 
journeys the respondent was paid 10s.” 

‘There are then various other findings, and the learned recorder finds that 


“But for the presence of the prostitutes and opportunities for sexual 
intercourse the said car would have been used far less for journeys to the 
American base and not at all for the other journeys. The income of the said 
Royle and the respondent's commission would thus have been considerably 


reduced.” 

In the circumstances, it seems to me quite clear that the respondent was trading 
in prostitution. He is living on the earnings of a prostitute, because the pros- 
titutes are earning money which otherwise he would never have received. 
[t does not seem to me to matter whether he received it from the hand of the 
service man or whether the man handed it to the girl and the girl handed it to 
him. In any case, she was earning the money by prostituting herself. The fact 
that the respondent was also driving the men back to the Air Force base does not 
seem to me to avail him by way of defence because, though it is true that, if it was 
a legitimate journey, he would have been paid the same sum of money, he would 
probably never have gone on these journeys because the service men would, 
presumably, have used the free transport provided if it were not for the fact that 
he was providing them with a prostitute to ride in the car with them. 

The learned recorder obviously gave great care to this matter. He came to the 
conclusion that the Act did not extend to this class of case. He found that the 
respondent was keeping a brothel—not only a brothel in his house, but, I think, 
he thought that the cars also were being used as brothels—but he did not consider 
there was an offence against the Vagrancy Act. In my opinion, that is not the 
right way to look at it. I think the words of the Vagrancy Act are quite wide 
enough to cover the conduct shown in this case. Each case, of course, must be 
dealt with on its own particular facts, but here I think we must reverse the 
decision of the learned recorder and say that the offence is proved, and, 
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accordingly, the respondent will have to serve the sentence which was most 
rightly passed on him by the justices. 


SELLERS, J.: I agree. The facts of this case are clearly within the mischief 
with which the Vagrancy Act was designed to deal, and the only question is 
whether the facts bring it within the letter of that Act. It is clearly shown that 
the respondent was trading in prostitution, both in the use of his own home 
and in the activities of his employment with Royle in the use of motor cars 
which the respondent drove, both for journeys to promote this prostitution and 
for the direct use of the cars for that purpose. The vital finding of fact is that 


“the respondent knew that the said women were prostitutes, he was 
habitually in their company, he exercised direction and influence over their 
movements, and generally aided and abetted their prostitution with 
American service men.” 

I am prepared to agree with my Lord that, although it may be an extension of 
the interpretation which has been given to this Act before, the facts of this case 
bring it under s. 1 (1) of the Vagrancy Act, 1898, which provides that, 


““Every male person who—(a) knowingly lives wholly or in part on 
the earnings of prostitution ” 
commits an offence under the Act. It certainly comes, in my view, under s. 1 (3), 
which, as amended by the Criminal Law Amendment Act, 1912, s. 7 (1), provides: 


““ Where a male person is proved to live with or to be habitually in the 
company of a prostitute or is proved to have exercised control, direction, 
or influence over the movements of a prostitute in such a manner as to show 
that he is aiding, abetting or compelling her prostitution with any other 
person or generally, he shall, unless he can satisfy the court to the contrary, 
be deemed to be knowingly living on the earnings of prostitution.” 


The facts of this case clearly bring the respondent within that provision, and he 
has committed an offence under the Act unless he can satisfy the court that he 
was not living on the earnings of the prostitutes or of prostitution. The 
remarkable fact is that he made an arrangement as a landlord letting the services 
of his house—a room at any rate—and board and lodging to a prostitute on 
the basis that she should pay for that accommodation and those services by 
prostituting herself at least once a week, and he should get the proceeds of that 
prostitution. I should have thought that that came directly under the letter of 
the Act, and it in no way establishes the necessary facts which the respondent 
would have to establish to satisfy the court that he was not living on the earnings, 
in whole or in part, of prostitution. 

Counsel for the respondent said that the interpretation which we are placing 
on this statute would leave the matter in a curious way because it would mean 
that a male person could be convicted under this Act in these circumstances but 
a female could not. I think that is an erroneous submission, because s. 7 (4) of 
the Criminal Law Amendment Act, 1912, makes provision in very much the same 
terms for the female: 

“* Every female who is proved to have, for the purposes of gain, exercised 
control, direction, or influence over the movements of a prostitute in such a 
manner as to show that she is aiding, abetting, or compelling her 
prostitution with any person, or generally, shall be guilty of an offence. . .’’. 


I do not doubt that, if any female (as did this male) entered into a bargain such 
as was entered into here that she should be paid rent for the use of her room for 
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the prostitution of the tenant, she would have knowledge of the prostitution, 
she would be aiding and abetting it, and she would be getting from the earnings 
of the prostitute, in whole or in part, some benefit. I think that the argument 
on this point is fallacious, and that the Act can be so construed as to apply 
equally to male and female. I agree that this appeal should be allowed. 


BARRY, J.: I agree. I feel that the decision of the court is dependent on 
the finding that the respondent knew that the women were prostitutes and 
habitually exercised direction and influence over their movements, aiding and 
abetting their prostitution with American service men. In view of that finding, 
I am satisfied that these facts fall within the provisions of the Vagrancy Act, 
1898, s. 1 (3), as amended by the Criminal Law Amendment Act, 1912. 

Appeal allowed. 

Solicitors: Metcalfe, Copeman & Pettefar (for the appellant); Jaques & Co., 
agents for Ollard, Ollard & Sessions, Wisbech (for the respondent). 

T.R.F.B. 


CHANCERY DIVISION 
(DancKwEnrts, J.) 
Dec. 8, 9, 10, 11, 1953 


EASTBOURNE CORPORATION v. COMMISSIONERS OF CUSTOMS AND 
EXCISE 


Entertainments Duty—Exemption—“ Recitation ’’—‘‘ Music hall or other variety 
entertainment °—Humorous “ patter”’ with music—Light musical concert— 
Performance dominated by variety performer—Finance Act, 1946 (9 and 10 
Geo. 6, c. 64), s. 8 (1)—Finance Act, 1952 (15 and 16 Geo. 6 and 1 Eliz. 2, 


c. 33), 8. 3 (1). 

A local authority arranged a series of entertainments on premises belonging to 
them. The entertainments were presented on an open stage without scenery, and 
comprised mostly musical performances, vocal and instrumental. The entertain- 
ments fell into three groups: (a) those which, although largely musical, included 
performances partially musical and partially consisting of monologue and the telling 
of humorous stories, or dialogue, of amusing character, described as “ patter ”’, 
given by artistes well-known in the field of variety, light entertainment and the 
music hall ; (b) those wholly musical, which could be described as light musical 
concerts, and which did not include a performance which could be called a variety 
or music hall act; and (c) those dominated by a well-known performer in the variety 
theatre, doing the act which he or she gave in the variety theatre. The local 
authority claimed exemption from entertainments duty in respect of the enter- 
tainments. 

Hep: (i) the non-musical parts of entertainments (a) did not constitute 
“recitation” by the performers within the Finance Act, 1946, s. 8 (1), and, the 
non-musical parts not falling within any other head of s. 8 (1), the local authority 
was not entitled to exemption in respect of those entertainments. 

(ii) entertainments (b) were not “ music hall or other variety entertainment ”’ 
within the Finance Act, 1952, s. 3 (1), and, therefore, were not by that sub-section 
excluded from the operation of s. 8 (1) of the Act of 1946, which accordingly 
exempted them from duty. 

(iii) entertainments (c) were variety entertainments within s. 3 (1) of the Act 
of 1952 and no exemption was due in respect of them. 

Wrrness Action. 

Eastbourne Corporation claimed declarations that entertainments organised 
and provided by them at the Winter Garden, Eastbourne, on July 20, 21, 28, 
Aug. 28, and Oct. 30, 1952, consisted of one or more of the items referred to in 





February 13, 1954. 


118 LOCAL GOVERNMENT REVIEW REPORTS 83 


the Finance Act, 1946, s. 8 (1), and that the said entertainments were not 
““ music hall or other variety entertainment ”’ within the meaning of s. 3 (1) 
of the Finance Act, 1952, and were, therefore, exempt from entertainments 
duty. 

Millard Tucker, Q.C., and J. W. P. Clements for Eastbourne Corporation. 

The Solicitor-General (Sir Reginald Manningham-Buller, Q.C.), Viscount 
Hailsham, Q.C., and J. P. Ashworth for the Commissioners of Customs and 
Excise. 


DANCKWERTS, J.: This is an action brought by Eastbourne Corporation 
against the Commissioners of Customs and Excise. The action relates to five 
concerts which were put on by the corporation in a place called the Winter 
Garden, which is the property of the corporation. The concerts were given 
without any stage scenery on an open stage, without any drop curtain, but 
merely side curtains which were drawn across the stage at the beginning and at 
the end, and in the course of the first part of the entertainment. A claim for 
entertainments duty has been made by the Commissioners of Customs and 
Excise, and the corporation seek to establish that they are entitled to exemption 
from that duty under the Finance Act, 1946, s. 8 (1). 

It will be convenient first to refer to the relevant statutes. The duty in 
question was imposed by the Finance (New Duties) Act, 1916, which provides, 
by s. 1 (1): 

“There shal] . . . be charged, levied and paid on all payments for 
admission to any entertainment as defined by this Act an excise duty (in this 
Act referred to as ‘ entertainments duty’)... ” 

at certain rates. “ Entertainment ” is defined in s. 1 (6) in these words: 

“The expression ‘ entertainment ’ includes any exhibition, performance, 
amusement, game or sport to which persons are admitted for payment; and 
the expression ‘admission to an entertainment’ includes admission to 
any place in which the entertainment is held.” 

It is, perhaps, worth while also to refer to s. 1 (5), which has been partially 
repealed (by the Finance Act, 1946, s. 8 (2)), but which is not without interest. 
That sub-section provided: 

“Entertainments duty shall not be charged on payments for admission 
to any entertainment where the commissioners are satisfied . . . (b) that the 
entertainment is of a wholly educational character (any question on that 
point to be determined in case of difference by the Board of Education) ; 
or ... (d) that the entertainment is provided for partly educational or 
partly scientific purposes by a society, institution or committee not 
conducted or established for profit, or is provided by any such society or 
institution, which has been founded with the object of reviving national 
pastimes, in furtherance of that object.” 

The Finance Act, 1935, s. 1 (3), as amended by the Finance Act, 1946, s. 7 (2) 
and s. 8 (3), provides for duty at reduced rates in certain cases: 

“‘ The said duty shall be charged at the reduced rates set out in sched. I 
to this Act in a case where all the performers whose words or actions 
constitute the entertainment are actually present and performing, and 
the entertainment consists solely of one or more of the following items, 
namely, a stage play, a ballet (whether a stage play or not), a performance of 
music (whether vocal or instrumental), an eisteddfod, a lecture, a recita- 
tion, a music hall or other variety entertainment, a circus, a travelling 
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show, a menagerie or any game or sport other than the racing or trial of 

speed of animals, vehicles, motor vessels or aircraft.” 

The Finance Act, 1946, s. 8, introduced a provision which is of immediate 
concern in this action: 

“Entertainments duty on certain entertainments provided by bodies 
which are not profit making. (1) Entertainments duty within the meaning 
of s. 1 of the Finance (New Duties) Act, 1916, shall not be charged on payments 
for admission to any entertainment which consists of one or more of the 
following items, that is to say—(a) a stage play; (b) a ballet (whether a 
stage play or not); (c) a performance of music (whether vocal or instru- 
mental; (d) the exhibition of a cinematograph film; (e) a lecture; (f) a 
recitation; (g) an exhibition of artistic work; (h) an industrial exhibition; 
(i) an eisteddfod, where the commissioners are satisfied that the enter- 
tainment is provided by a society, institution or committee which is not 
conducted or established for profit and that the aims, objects and activities 
of the society, institution or committee are partly educational.” 

There are two comments to be made in regard to that Act before I pass on. 
First of all, from the nature of the performances with which I am concerned, it 
is plain that there are only two provisions in sub-s. (1) which are capable of 
applying to the performances in question: “‘ (c) a performance of music (whether 
vocal or instrumental) ” and “ (f) a recitation’. Secondly, one has to observe 
that the test of the nature of the society, institution or committee which is 
essential for the purposes of exemption from duty is left to the decision of the 
commissioners, and the objection has been taken (and in the circumstances it 
seems to be a sound objection) that it is not open to me to decide whether or not 
the Eastbourne corporation is a society, institution or committee of the kind 
which is there mentioned. There may be other proceedings in which that point 
may be brought to the decision of the court, and the decision arrived at by the 
commissioners may possibly be questioned in that way. But so far as relief in 
this action is concerned, it is clear to me that I am severely handicapped by these 
provisions which fetter my jurisdiction. The present form of action, therefore, 
is not particularly convenient for dealing with the questions which the parties 
wish to have decided, and for that reason I was not much attracted by a 
suggestion which arises out of the defence, that the number of cases which I 
shall have to consider in the ambit of the questions to be decided should be 
enlarged by reference to a number of other entertainments. 

Another thing to observe in regard to s. 8 is this. Apparently the legislature 
has changed its mind as to the way in which the claim for exemption shall be 
dealt with, because, whereas under the Act of 1916 the exemption depended, 
to some extent at any rate, on the educational nature of the entertainment 
which was presented, under the provisions of this Act of 1946 the requirement of 
educational character is removed from the entertainment itself and is transferred 
to the body which is putting on the show. In other words it is not for me to 
consider (and, indeed, it is immaterial) how great or how little is the educational 
value of the entertainment which is provided. 

The remaining statute to which I have to refer is the Finance Act, 1952. Section 2 
of that Act provides for three scales of entertainments duty, the lowest of 
which is obviously intended to apply to performances which are performed 
by living and acting performers in view of the audience. The next highest scale 
is one which applies to games and sports and such matters, and the highest 
scale, the third, applies, for instance, to cinematograph performances. Section 2 
(2) provides that the first scale, i.e., the lowest, 
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“. . . shall be applicable in the case of any entertainment where all 
the performers whose words or actions constitute the entertainment are 
actually present and performing and the entertainment consists solely of one 
or more of the following items, namely—(a) a stage play, (b) a ballet 
(whether a stage play or not), (c) a performance of music, (d) an eisteddfod, 
(e) a lecture, (f) a recitation, (g) a music hall or other variety entertainment, 
(h) @ puppet or marionette show, (i) a circus, a travelling show or a 
menagerie.” 

So it is to be observed there that a music hall or other variety entertainment 
which may not qualify as including solo items which fall within item (c) and item 
(f), i.e., “ a performance of music ” or “ a recitation ’’, may qualify for duty at 
the lowest rate. 

With those observations, let me turn to the important provision which is 
s. 3 (1). This sub-section provides: 

“An entertainment consisting of one or more of the items specified in 
s. 8 (1) of the Finance Act, 1946 (which sub-section exempts an entertain- 
ment consisting of one or more of certain specified items which is provided 
by a body not conducted or established for profit whose aims, objects and 
activities are partly educational), shall be treated as not falling within the said 
sub-s. (1) if it is a music hall or other variety entertainment.” 

That completes the statutory provisions with which I am concerned. It is plain 
that, in order to come within the provisions relating to exemption in these 
statutes, first, the individual items contained in the programme of the entertain- 
ment must fall within one or other of the items specified in s. 8 (1) of the Act 
of 1946 and further, taken together, they must no amount to either “ music hall 
or other variety entertainment ’ whatever that may mean. 

The action in this case, so far as the statement of claim is concerned, relates to 
five concerts—to give them the term which is used by the plaintiffs—taking 
place on five dates in 1952, i.e., July 20, 21, 28, Aug. 28 and Oct. 30. The 
common feature of all those entertainments is that they consist of a number 
of items, the greater part of which, at any rate, are of a musical nature, either 
vocal or otherwise, but, in some cases, an item is included which is not of a 
musical character. In those cases (and also in the case of one concert which is 
entirely, I think one would gather, of a musical character) one or more items 
consisting of a performance by a greater or less well-known variety performer 
is included. 

I turn now to the individual concerts in question, and I will deal first with the 
concert of July 20, 1952, which was a Sunday. That contains a number of musical 
items, and an item or two items which are only partly musical given by well- 
known variety performers principally known, I should say, in respect of 
broadcasting, Mr. Richard Murdoch and Mr. Kenneth Horne, whose performance, 
it appears, consisted at least in part of what is called “‘ patter”’, and, no doubt, 
was of an extremely amusing character. 

In the second concert, that of July 21, 1952—which was a Monday, and not a 
Sunday—and those on subsequent days with which I am not concerned, there 
were again turns or performances of a musical character, but there was intro- 
duced a compére known as “ Flotsam ”’, who is very well-known in the broad- 
casting world, who introduced the various items, and there was a performer 
included whose name is Tommy Fields and who is described in the programme as 
“the world famous light entertainer”. He is very well known, it would 
appear, in the variety world. On July 28, in addition to the musical items, there was 
a very well-known variety entertainer who has also been described as “ the 
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spirit of the old music hall”, Mr. Robb Wilton (‘‘ Mr. Muddlecombe, J.P.’’), 
who gave a monologue and told stories of an amusing character. 

I will deal first with those three concerts because, as it seems to me, they have 
similar elements contained in them. Putting on one side the musical items in 
each of those entertainments, one finds that there was given, in each case, 
by one or more persons, a performance which included, in addition in two cases 
to singing, either considerable monologue or dialogue which was not of a musical 
nature; and it appears, therefore, that, if those items are to qualify for the 
purpose of s. 8 (1) of the Act of 1946, it is necessary to find that they, to 
that extent at any rate, amounted to a recitation. The word “ recitation ”’, 
according to the dictionary, it would appear, has a meaning of this kind: ‘* The 
act of reciting that which is recited ”, and then under “ recite” is: “ To repeat, 
deliver or rehearse as something already prepared, written down, committed to 
memory, or the like”. Those definitions I have taken from WerBSTER’s 
CoLLEGIATE Dictionary, but I think they are very similar to those which are 
to be found in other dictionaries. 

It is contended that these performances in question, which I have just 
mentioned, do fall within the terms of those definitions because the artists 
concerned carefully prepared their various (apparently impromptu) observations, 
and learned them by heart before they gave the performance, and, therefore, 
it is said, they were reciting something which they had already learned. That 
would be, no doubt, from the point of view of the plaintiffs, of course, a convenient 
and easy way of reaching the result. Unfortunately, dictionary definitions do 
not always present the living picture of the act or matter which they are 
describing, and it is necessary to use what Lorp Gopparp, C.J., has called in 
Barnes v. Jarvis (1), one’s common sense in regard to these matters. In my 
view, if one applies one’s common sense to the word “recitation” in the 
context of these particular Acts, one cannot come to the conclusion that the 
legislature had in mind something of the nature of the monologue given by 
that very excellent comedian Mr. Robb Wilton, or, indeed, the sparkling 
entertainment given by Messrs. Richard Murdoch and Kenneth Horne, or 
the bright entertainment provided by Mr. Tommy Fields. It is not necessary 
for me to consider whether “ Flotsam ” was reciting or not, because I do not 
think that is really material for the purpose of this case. I have, therefore, 
come to the conclusion that, in each of the three concerts of July 20, 21, and 28, 
1952, there was an element which cannot be brought within any of the heads 
contained in the Finance Act, 1946, s. 8 (1). That is enough to dispose of those 
three concerts, but, for reasons which I will discuss in a few minutes, I think that 
they also fail to qualify for exemption from duty on another ground. 

The fourth concert was that of Aug. 28, 1952, and that appears to have been 
wholly musical in its composition. There was no variety performance of any sort 
introduced that really matters, and the witnesses for the commissioners did, 
indeed, say that, in their opinion, it was a light musical concert, and was not a 
variety entertainment. It seems to me that that was clearly the case, and, indeed, 
the contrary was not pressed against the plaintiffs by the commissioners. 
Accordingly, in my view, it is plain that the entertainment of Aug. 28, 1952, 
consisted entirely of performances of music, either vocal or instrumental, and was 
not a “ music hall or other variety entertainment ”’. 

I now come to the entertainment which to me is the most difficult of all to 
decide on, and that is the entertainment of Oct. 30, 1952, which appears to have 
been one of a series of entertainments included in what is called by Mr. Harold 


(1) 117 J.P. 254, 256; [1953] 1 All E.R. 1061, 1063. 
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Fielding, the producer, ‘‘ Gracie Fields’ Concert Tour ”’, and consisted of an over- 
ture and incidental music played by Ron Millington at the organ, “ Singing 
songs from the shows ” by a singer called John McHugh, ‘“ Canada’s harmonica 
virtuoso, Tommy Reilly’, another performer called Stephane Grappelly 
from ‘‘ The Hot Club of France ”’, and finally in two parts a performance by 
Miss Gracie Fields. Miss Gracie Fields, I was told, sang as many as twenty-six 
songs. She interposed a short speech describing her pleasure at having returned 
to Eastbourne, and she made some jokes or other observations in between her 
songs. It was clear that the songs which she sang, although they were not all of a 
humorous nature, were very much the same as those which she had sung on 
other occasions on the variety stage. I do not think that the interposition of a 
speech by the performer to her audience, or some incidental jokes, prevent the 
performance being a performance of music, but it is plain that the presence of 
Miss Gracie Fields dominated the whole of this entertainment. 

I was provided with a great deal of evidence. A number of experts (or persons 
who were termed experts) gave evidence on each side as to the nature of a variety 
entertainment, and the question is one of considerable difficulty in some 
circumstances. In my view, the evidence of Mr. Macqueen-Pope came closest 
to a picture of the true situation when he said that an entertainment given in 
conditions such as those which prevailed in the case of these five entertainments 
became a variety entertainment if it was dominated by a well-known variety 
performer doing the act which he or she did in the variety theatre or in a 
recognised variety performance. It seems to me that the first three concerts 
on July 20, 21 and 28, 1952, were dominated and coloured by the presence 
of variety entertainers, and they plainly became variety entertainments. 
Though I think the matter is, perhaps, somewhat more difficult in the case 
of the concert of Oct. 30, 1952, because it is conceivable that a variety performer 
might so alter his or her style that he or she might appear in another entertain- 
ment in, perhaps, quite a different character, it cannot be said that the per- 
formance by Miss Gracie Fields on Oct. 30, 1952, was of such a different nature 
from the normal performance which she would give in an ordinary variety enter- 
tainment. Therefore, the conclusion which I reach in the case of this entertain- 
ment also is that it was dominated by a variety performer, and became a 
variety entertainment. 

I have not troubled to consider very carefully the meaning of “‘ music hall ”’ 
in the context of the statute because the term seems to have become rather 
obsolete for the purposes with which I am concerned. I was told, indeed, that 
“music hall” has been superseded by “ variety entertainment”. It is 
sufficient, therefore, I think, if I consider the matter from the point of view of 
variety entertainment, and on that issue the conclusion which I reach is that the 
plaintiffs are entitled to succeed in regard to the entertainment of Aug. 28, 1952, 
but they fail in their claim in respect of the other four entertainments mentioned 
in the writ. 

In the case of the entertainment of Aug. 28, 1952, I am prepared to make a 
declaration that the entertainment at the Winter Garden, Eastbourne, Sussex, 
on Aug. 28, 1952, consisted of one or more of the items referred to in the Finance 
Act, 1946, s. 8 (1), and that the said entertainment was not ‘ a music hall or other 
variety entertainment ” within the meaning of the Finance Act, 1952, s. 3. 
Otherwise, in my judgment, the action fails. Judgment accordingly. 

Solicitors: Sharpe, Pritchard & Co., agents for F. H. Busby, town clerk, 
Eastbourne (for the corporation); Solicitor of Customs and Excise (for the 
commissioners). R.D.H.O. 
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COURT OF APPEAL 
(SOMERVELL, DENNING AND Romer, L.J.J.) 
November 25, 26, December 15, 1953 


REG. v. MINISTER OF HOUSING AND LOCAL GOVERNMENT. Ez parte 
CORPORATION OF LONDON 


Town and Country Planning—Purchase notice—Service by trustees—‘‘ Owner of 
land ’’—Person entitled to receive rackrent—Grant by freeholders of long lease— 
Confirmation of purchase notice—Town and Country Planning Act, 1947, 
(10 and 11 Geo. 6, ec. 51), 8. 19 (1), (2), 8. 119 (1). 

In 1873 the owners of certain freehold premises in the city of London granted a 
lease of the premises for eighty years at a rent of £350 a year. In 1922 the lessees 
granted a sub-lease of the premises at a rent of £1,136 a year. In 1925 the then 
freeholders leased the premises to the sub-lessees for seventy-five years at a rent 
of £750 per annum subject to and with the benefit of the original lease of 1873. 
In 1940 the sub-lease of 1922 and the lease of 1925 were assigned to H. & Sons, Ltd., 
who, in 1942, acquired the residue of the lease of 1873. During the war of 1939-45, 
the premises were totally destroyed by enemy action, and in 1950 H. & Sons, Ltd. 
applied to the Corporation of London, as planning authority, for permission to 
develop the site. ermission was refused, and H. & Sons, Ltd., then served a 
purchase notice on the corporation under the Town and Country Planning Act, 
1947, s. 19 (1), requiring the corporation to purchase the leasehold interest in the 
site. The notice was confirmed by the Minister and the leasehold interest of H. & 
Sons, Ltd., was transferred to the corporation. In March, 1952, the freeholders 
applied to the corporation for permission to develop the site, and, on this being 
refused, they appealed to the Minister under s. 16 (1) of the Act. The appeal was 
disallowed, and in September 1952, the freeholders served a purchase notice under 
s. 19 (1) of the Act on the corporation, requiring them to purchase their freehold 
interest in the site. On Dec. 31, 1952, this notice was confirmed by the Minister. On 
appeal by the freeholders from a decision of the Divisional Court quashing the order 
made by the Minister, 

Hep: the freeholders were an “owner” of land within s. 19 (1) of the Town 
and Country Planning Act, 1947, because the context of s. 19 (1) required that 
meaning and required that the definition of “‘ owner ™ in s. 119 (1) of the Act be 
excluded. 

Truman, Hanbury, Buxton & Co. v. Kerslake (1894), (58 J.P. 766), considered. 

Quaere, whether a rent negotiated as less than rackrent can, by change of circum- 
stances, become a rackrent. 

Borthwick-Norton v. Collier (1950) (114 J.P. 375), considered. 

Decision of the DrvistonaLt Court (1953) (117 J.P. 329), reversed. 

ArpeEat by freeholders of premises in the city of London from an order of 
certiorari made by the Divisional Court on Apr. 29, 1953, on the application 
of the Corporation of London, and reported 117 J.P. 329, quashing an order 
of the Minister of Housing and Local Government which confirmed a purchase 
notice served by the freeholders on the corporation under the Town and Country 
Planning Act, 1947, s. 19 (1). 

Heathcote- Williams, Q.C., and Lodge for the freeholders of the premises. 

Harold Williams, Q.C., and D. C. Walker-Smith for the Corporation of London. 

J.P. Ashworth for the Minister of Housing and Local Government. 


Cur. adv. vult. 


Dec. 15. The following judgments were read. 


SOMERVELL, L.J.: This is an appeal from a judgment of the Divisional 
Court quashing an order made by the Minister of Housing and Local Government. 
The applicants were the Corporation of London. The order of the Minister 
confirmed, or purported to confirm, a purchase notice served under the Town 
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and Country Planning Act, 1947, s. 19 (1), in respect of the fee simple in No. 69, 
Ludgate Hill. The present appellants, the owners of the fee simple, opposed the 
application. Section 19 deals with cases in which, as a result of a refusal of 
permission to develop, either absolute or conditional, land is incapable of 
reasonably beneficial use. In such cases it gives any owner the right to serve 
@ purchase notice on the council of the county borough or district. If this is 
confirmed by the Minister, as here, the council are deemed to be authorised to 
acquire his interest in the land compulsorily. 

The only question before us is whether the appellants, the freeholders of the 
premises, are “ any owner” within the meaning of s. 19, the relevant parts of 
which I will now read: 


“*(1) Where permission to develop any land is refused, whether by the 
local planning authority or by the Minister, on an application in that behalf 
made under this Part of this Act, or is granted by that authority or by the 
Minister subject to conditions, then if any owner of the land claims— 
(a) that the land has become incapable of reasonably beneficial use in its 
existing state . . . he may, within the time and in the manner prescribed 
by regulations made under this Act, serve on the council of the county 
borough or county district in which the land is situated a notice (hereinafter 
referred to as a ‘ purchase notice’) requiring that council to purchase his 
interest in the land in accordance with the provisions of this section. (2) 
Where a purchase notice is served on any council under this section, that 
council shall forthwith transmit a copy of the notice to the Minister, and 
subject to the following provisions of this section the Minister shall, if he 
is satisfied that the conditions specified in para. (a) to para. (c) of the fore- 
going sub-section are fulfilled, confirm the notice, and thereupon the council 
shall be deemed to be authorised to acquire the interest of the owner 
compulsorily in accordance with the provisions of Part IV of this Act, and 
to have served a notice to treat in respect thereof on such date as the 
Minister may direct ... ” 

In 1873 the then freeholders leased the land to T. for eighty years at £350 
per annum. This was, we were told, a ground lease. At some date before 1925, 
the present freeholders acquired the freehold reversion. In 1922, T. having died, 
T.’s trustees sub-let to W. at £1,136 a year for the remainder of the term less 
seven days. By a lease of June 23, 1925, between the freeholders and W., the 
sub-lessee, the premises were let for seventy-five years at £750 a year. This was 
said to be concurrent with and with the benefit of the original lease which at that 
date had some twenty-eight years to run. The result was that T.’s trustees paid 
£350 to their sub-lessee; W. got an extension of his lease and would pay £400 
more during the period of the 1873 lease, that is, the sub-rent less £350 plus £750. 
After 1953 he would pay £750 only. The premises were completely destroyed 
by enemy action in May, 1941. W. had by this time assigned to Hamptons, who 
continued to pay the £750 rent. In April, 1942, Hamptons obtained an assign- 
ment from T.’s trustees of the original leasehold interest. Thereafter there were 
two parties only, the freeholders and Hamptons, the lease of 1873 being formally 
deleted from the register by the Land Registry in 1951. Under the Town and 
Country Planning Act, 1947, s. 12, permission to develop has to be obtained from 
the planning authority—in this case the Corporation of London. On Feb. 9, 
1950, Hamptons applied for such permission, the development being the 
re-building of the destroyed premises. On May 2 this was refused, the reason 
being that under the Corporation’s plan for this area the site in question was to 
be part of aroundabout. Hamptons thereupon served a purchase notice, undated, 
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which was forwarded to the Minister on Aug. 21, 1950. On Sept. 22 the Minister 
caused a letter to be written to the town clerk of which I will read the second 
paragraph : 

“ The Minister is satisfied that the land has become incapable of reasonably 
beneficial use in its existing state, and, having regard to the fact that it is 
situated within the boundaries of the City of London declaratory order, and 
is affected by proposals for the comprehensive re-development of the 
surrounding area of extensive war damage, including the provision of a 
roundabout at Ludgate Circus, he does not consider that he would be 
justified in reversing the Common Council’s decision of May 2, 1950, whereby 
permission to re-build was refused, or in directing that permission should 
be granted for any other development.” 

The writer went on to say that, unless any of those entitled wished to be heard, he 
would confirm the notice, which he did on Nov. 9, 1951. The freeholders had no 
notice of these various steps. Hamptons’ interest was ultimately purchased for 
£71,000. On Nov. 27, 1951, a notice of retention under the Landlord and Tenant 
(War Damage) Act, 1939, s. 10, was served by Hamptons on the freeholders. 
The effect of such a notice under s. 10 is to relieve the tenant of rent and to 
impose on him a covenant to reinstate. It gives the landlord a right to claim 
the rent in whole or in part if the tenant fails to reinstate when it is practicable 
for him to do so. The notice of retention was served, according to the evidence, 
on the procuration of the Corporation of London. The corporation are, as will 
be seen, using their statutory powers to make the fulfilment of the covenant 
illegal. Whether in these circumstances they can maintain the non-payability 
of rent is not before us. It would seem a remarkable contention. On Mar. 24, 
1952, the freeholders asked for planning permission to erect a building similar 
to that destroyed. This was refused and the freeholders appealed to the Minister 
against this refusal and the appeal was dismissed. On Sept. 1, 1952, the free- 
holders served a purchase notice. The corporation, the respondents to this 
appeal, contended that the freeholders were not owners. The freeholders 
submitted to the Minister, but do not submit to us, that the Minister was not 
concerned with the question of ownership. The Minister, one imagines, gratefully 
accepted this submission and on that basis confirmed the notice. 

If the freeholders are “ any owner ” within s. 19 (1) of the Town and Country 
Planning Act, 1947, then the confirmation stands. If, as the Divisional Court 
have held, they are not, it is a nullity. ‘‘ Owner ” is defined, unless the context 
otherwise requires, in s. 119 (1) of the Act: 

“* owner’, in relation to any land, means, . . . a person other than a 
mortgagee not in possession, who, whether in his own right or as trustee or 
agent for any other person, is entitled to receive the rackrent of the land or, 
where the land is not let at a rackrent, would be so entitled if it were so 
mo.” 

Section 119 (1) also provides: 

“*land’ means any corporeal hereditament, including a building as 
defined by this section, and in relation to the acquisition of land under 
Part IV of this Act includes any interest or right in or over land.” 

It was submitted to the Divisional Court and to this court that the definition 
of “‘ owner ” in s. 119 (1) does not apply to s. 19 (1) because the context otherwise 
requires. The Divisional Court held that it did apply, and, as I have said, 
quashed the Minister’s order. The definition, or a definition on similar lines, is 
to be found in other Acts. It has come before the court before. Its obscurity 
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and difficulty is always common ground between the parties inter se and the 
court. I will give an illustration. A. the freeholder lets to B. at a rent below the 
full value. B. may be an old servant or an impecunious friend. The lease is a 
quarterly one and there is no prohibition against sub-letting. In Truman, 
Hanbury, Buxton & Co. v. Kerslake (1), premises were let and sub-let at a rent 
below the rackrent. The sub-lessee was held to be the owner under a definition 
similar to that with which we are concerned. KENNEDY, J., said: 


“The words of the section in our judgment, in the case of there being no 
one who in fact receives a rackrent from the actual occupier, designate as 
‘owner’ the person who ‘rebus sic stantibus’, that is to say, with the 
interests in the premises as they then are, would, if they were let to an 
occupier at a rackrent, receive that rackrent.” 


If that case is right, then in the case I have put B. is the owner and A. is not. 
The leases in the Truman case (1) were longer, but the decision was not based on 
this, and there is nothing in the definition to indicate that, if actual leases are 
to be regarded, their length is material. This case may well not be of general 
application, but it illustrates the difficulty of construing the definition. If, in 
the case I have put, there had been a prohibition against sub-letting, counsel 
for the Corporation of London admitted that on his construction of the definition 
there would be no owner. In Truman’s case (1) the owner as defined was for the 
purpose of serving a notice of nuisance. 

In Rawlence v. Croydon Corpn. (2), where the subject-matter was similar, 
Truman’s case (1) was doubted. I am quite clear that if Truman’s case (1) is 
right the definition cannot apply to s. 19 (1). If Truman’s case (1) is wrong it 
must be on the basis that one does not ordinarily at any rate consider the de facto 
lease or chain of leases. In the instance put above, the landlord is the person 
who would be entitled to receive the rackrent if he had not chosen to let below 
it. One would, therefore, disregard actual leases, and in the case of ordinary 
leases there is no difficulty. It is, however, I think, clear that the definition is 
intended to bring in a ground lessee. The position there is different. The ground 
lessee has himself created the value, i.e., the house, which is the major ingredient 
in the rackrent. It is logical, therefore, that he should, for certain purposes at any 
rate, be treated as owner. He is often so described. Is it possible, however, so 
to read the definition as to disregard existing leases other than ground leases, 
but to have regard to ground leases ? I think not. On this view, although the 
formula may be appropriate in certain contexts, I am clear that it is not appro- 
priate for s. 19 (1). That section requires that ‘‘ any owner ” should include the 
person or persons the value of whose ownership is damaged by the sterilisation. 
This clearly covers the freehold reversioner, in this case the appellants, whose 
interest is plainly affected. It may, I think, also cover a ground lessee in certain 
cases—if, for example, the land was sterilised before the building had been erected. 
Fire or war damage might also cause him to be affected. 

The case was put alternatively on the basis that the £750, whatever its nature 
in 1925, was now a rackrent, in that it represented the full value of the derelict 
and sterilised site. If this were right, the land would now be let at a rackrent and 
the freeholders would be owners under the early part of the definition. It was 
suggested this was inconsistent with Borthwick-Norton v. Collier (3). That case 
was concerned with a similar definition applicable to an owner as the person 
entitled to receive compensation for damage to land under requisition. The 

(1) 58 J.P. 766; [1894] 2 Q.B. 774. 


(2) 116 J.P. 515; [1952] 2 All E.R. 535; [1952] 2 Q.B. 803. 
(3) 114 J.P. 375; [1950] 2 All E.R. 204; [1950] 2 K.B. 594. 
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land had been let in 1934 for a sum held to be a rackrent at that date. When the 
compensation became payable in 1947, it had, it was said, ceased to be a rackrent 
owing to a change in value. Hisery, J., had decided that the relevant date 
was the date when the lease was negotiated and that was affirmed by this court. 
It would be absurd if any rise in rental values turned a rackrent lessee into an 
owner. It is said that the converse follows and that a rent negotiated as below 
a rackrent cannot by change of circumstances or planning restrictions become a 
rackrent. I do not find it necessary to decide this point, so I will only say that 
I do not think the decision in Borthwick-Norton’s case (1) is fatal to the argument. 
I look forward to the day when this definition may be replaced in the various 
Acts which contain it by some more intelligible formula. I would allow the 
appeal. 

DENNING, L.J.: On May 10, 1941, a building near Ludgate Circus was 
destroyed by the enemy. It was owned by the Jones’ trustees who were the 
freeholders, but it was leased to Hamptons at £750 a year on a long lease expiring 
in 1999. (There were other interests subsisting in 1941, but they were got in by 
Hamptons in 1942 and are not now material.) Hamptons for many years did 
not give a notice of disclaimer or a notice of retention under the Landlord and 
Tenant (War Damage) Act, 1939. They simply paid the £750 a year to the 
freeholders and relied on the provisions of the Act exempting them from any 
obligation to re-build. In 1950 Hamptons applied to the Corporation of London 
for permission to re-build. The corporation refused because they wanted to throw 
the site into the highway so as to make a roundabout at Ludgate Circus. There- 
upon Hamptons, under statutory authority, called on the corporation to buy 
their interest in the site. The corporation did so. They bought the remaining 
forty-seven years of Hamptons’ lease for £71,250. This price was fixed on the 
hypothesis that the premises had been re-built, and, therefore, I presume on the 
basis that a rent of £750 a year was payable by Hamptons for their lease. (I 
cannot believe that the corporation would pay Hamptons on the hypothesis 
that the premises had been re-built without taking into account that a rent of 
£750 a year was payable for it when re-built.) But the singular thing is that 
shortly before the purchase was completed steps were taken by Hamptons to 
avoid payment of the £750. They did this at the instance of the corporation. 
They served a notice of retention on the freeholders which automatically sus- 
pended the rent of £750 a year until the premises were re-built. By serving this 
notice, Hamptons avoided payment of the rent, but they came under an obliga- 
tion to re-build as soon as reasonably practicable. Once re-built, the rent would 
again become payable, but inasmuch as the corporation had decided never to 
allow any re-building on the site, it would never be reasonably practicable to 
re-build, and the rent would, it is said, never become payable again, though I 
am not so sure about this. Anyhow, it looks as if, by this notice of retention, 
Hamptons—and the corporation as their successors—may have evaded paying 
the rent of £750 a year for the rest of the term, and yet the corporation paid a 
price fixed on the footing that the rent was payable. The net result is that the 
corporation have bought from Hamptons on the footing that £750 a year was 
payable, but, nevertheless, they can turn round to the freeholders and say that 
£750 is not payable. The freeholders are unwilling to submit to this state of 
affairs, and one can hardly be surprised at it. They have countered by saying 
to the corporation: ‘‘ You have bought out the interest of Hamptons. You 
must buy us out also. We also are owners and thus entitled by statute to insist 
on your purchasing our interest on the footing that the premises have been 

(1) 114 J.P. 375; [1950] 2 All E.R. 204; [1950] 2 K.B. 594. 
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re-built, that is, on the footing that £750 a year is payable to us ”. The corpora- 
tion say to them: “ You are not entitled to insist on this because you are not 
owners within the meaning of the statute.” 

The rights of an owner in this respect are given by s. 19 of the Act of 1947, 
and the question is whether the freeholders are owners within that section. 
The fact that Hamptons are owners does not exclude the possibility of the 
freeholders being owners also, because that Act contemplates that there may 
be more than one “ owner ” of land at one and the same time. That is shown 
by the phrase “ any owner ” (not the owner) in s. 19 (1) and “a person ”’ (not 
the person) in s. 119 (1). Section 119 (1) contains a definition of ‘“‘ owner ” which 
is to be applied except so far as the context otherwise requires. I propose, there- 
fore, to consider first whether the freeholders are owners within s. 119 (1). In some 
instances there is not much difficulty in applying the definition in s. 119 (1), for 
instance, when the land itself was originally let at a ground rent and subsequently 
buildings have been erected on it and the whole is let at a rackrent. The ground 
lessee is certainly an ‘‘ owner ”’, for he is a person who is entitled to receive the 
rackrent. So also when there is a series of leases and sub-leases of the building, 
each of which was let at a rackrent when it was negotiated. Each person who 
receives a rackrent would seem in that case to be an “owner”. The difficulty 
arises when we come to cases where the land and buildings are let at more than 
@ ground rent but less than a rackrent; and the difficulty arises from an ambi- 
guity in s. 119 (1). The words “if it were so let’? may mean either (i) “ if it 
were to be so let ”’, or (ii) “‘ if it had been so let”. I think that the words should 
be given either or both of those meanings according to the circumstances of the 
case. This can best be shown by some illustrations. Take, first, a case where a 
house is not let at all. The freeholder is certainly an “‘ owner”; and the reason 
is because he comes within the first meaning. He is a person who would be 
entitled to the rackrent if it were to be let at a rackrent. Take next a case where 
there is no ground rent and a house is let by the freeholder, at less than a rackrent, 
on a short-term tenancy or a periodic tenancy. The freeholder is certainly then 
an “owner” and the reason is because he comes within the second meaning : 
he is a person who would have been entitled to the rackrent of the land if it had 
been in the past let at a rackrent. Thus, when a freeholder lets a house to a friend 
or a servant at less than a rackrent, he is an “‘ owner” of it: see Rawlence v. 
Croydon Corpn. (1). 

Take now the present case, and it will be found, I think, that both Hamptons 
and the freeholders are “owners”. First, Hamptons. They had a lease with 
nearly fifty years to run and they were paying £750 a year to the freeholders. 
That was more than a ground rent, but less than a rackrent. If the premises in 
1951 were to be let at a rackrent, they would be the persons entitled to it. They 
come within the first meaning and are “owners” accordingly. Next, the 
freeholders. They were not in 1952 receiving a rackrent, but that was only 
because the premises had not been let at a rackrent. The freeholders were the 
people who would have been entitled to the rackrent, if it had been let at a rackrent. 
They come within the second meaning and are “owners” accordingly. I do 
not see any reason why we should not give the words of s. 119 (1) this twofold 
meaning. In Truman, Hanbury, Buxton & Co. v. Kerslake (2), the court seems 
to have thought that the words “ if it were so let ” meant in all cases “ if it were 
to be so let”. That may have been the proper meaning to adopt in that case, 
but it is not so in this case. I think that the freeholders here were “‘ owners ” 


(1) 116 J.P. 515; [1952] 2 All E.R. 535; [1952] 2 Q.B. 803. 
(2) 58 J.P. 766; [1894] 2 Q.B. 774. 
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within s. 119 (1) and entitled accordingly. If the freeholders are, however, not 
owners within s. 119, then I agree with Somervett, L.J., that the context of 
s. 19 “ othgrwise requires”. It requires that the freeholders should be owners 
for the purposes of s. 19. The section is dealing with land which has been 
rendered, by executive action, for ever sterile. Parliament must have intended 
that the freeholders should have the right to insist on being bought out. 

I agree, therefore, with my Lord that the appeal should be allowed and the 
order of the Minister upheld. 


ROMER, L.J.: The question for our decision is whether the appellants, 
the freeholders, were “‘ owners” of No. 69, Ludgate Hill, for the purposes of 
the Town and Country Planning Act, 1947, s. 19, on Sept. 1, 1952, when they 
served on the city corporation a purchase notice under that section in respect of 
the said premises. The freeholders’ position on that date was, as it still is, that 
they were the freeholders of the property subject to a lease which was and is 
vested in the corporation for a term which will expire on Sept. 29, 1999. 

Before considering what the word “‘ owner ” in s. 19 means, it is convenient, 
I think, to consider whether it is referable to only one person in relation to any 
particular property or whether it may refer to more than one. In my opinion, 
the section contemplates that there may be more than one owner of land in 
respect of which development permission is refused. In the first place, the phrase 
in s. 19 (1) is “ any owner ” and not “ the owner ”, which appears to me to be in 
itself almost decisive of the question. But in addition to this the section refers 
to “ the interest in the land " of any owner who serves a purchase notice, and in 
s. 19 (2) to “ the interest of the owner ”’, language which seems to be indicative 
of the existence of other owners’ interests as well. I think, therefore, that the 
existence of relevant interests other than that of the owner who serves a purchase 
notice is within the contemplation of the section. It is to be presumed, however, 
that such other interests are intended to remain unaffected by the service of 
such a notice, for only the person who serves it is to be notified of subsequent 
ministerial action. On the assumption, then, that there can be more than one 
““owner "’ of land who may be entitled to serve a purchase notice under the 
section, the next question to resolve is who can qualify under that description ? 
The problem is, to my mind, an exceedingly difficult one, if only for the reason 
that according to ordinary conceptions there cannot be two different owners of 
the same property, unless one separates legal from beneficial interests, which 
there is no reason to suppose that the legislature had in mind. 

Before turning to the definition of “ owner ”’ in s. 119 (1) of the Act, it would 
be convenient to consider whether any light is thrown on the meaning of the 
word by other sections in the same Part of the Act. The corporation relied on 
the fact that in certain sections (for example, s. 21, s. 22, 3. 23, s. 24, s. 26, s. 27, 
s. 28, s. 29, s. 32 and s. 33) the word “‘ owner ” is coupled or contrasted with the 
occupier, other persons interested in the land, and (in some instances) other 
persons “affected”. ‘This difference in language was noted by the Divisional 
Court, and the corporation contends that it suggests, as a matter of reasonable 
inference, that the legislature in s. 19 was dealing with owners of land alone and 
not with persons who can claim to possess any kind of interest therein. It is 
true, I think, that the difference in language does indicate that s. 19 was dealing 
with a narrower class of persons than that to which the other sections are directed, 
and that an occupier of land, for example, cannot serve a purchase notice under 
s. 19 (1) in his capacity as such. But the owner of land is none the less the owner 
because he occupies it himself and the only assistance that I derive from the 
difference of language in the sections is the negative guidance that a tenant or 





Government Review Reports, February 13, 1954. 


118 LOCAL GOVERNMENT REVIEW REPORTS 96 


other person interested in land (for example, a person who is entitled to a rent 
charge), cannot proceed under s. 19 (1) unless he is an “ owner ” of the land as 
well. 

The next question is whether the definition of “‘ owner ” in s. 119 (1) applies 
to the word as used in s. 19 (1) and (2). Im considering this it is necessary, I 
think, to presume that either it applies universally to the section or it does not 
apply at all, for it does not seem to me to be a tenable proposition that it should 
be held applicable to some ownerships of land in connection with the service 
of purchase notices, but not to others. If this be right, there is strong ground 
for the view that the context of s. 19 (1) “‘ otherwise requires ”’ so as to exclude 
the definition in s. 119 (1). I will give two examples to demonstrate its inapplica- 
bility. (i) A., the owner of land in fee simple, lets to B. for a term of three years 
in consideration of a premium, but at a low rent. B. sub-lets to C. at a rackrent. 
If the definition applies, B., and not A., is the owner of the land even when only 
a week or two remain of the term. (ii) A., the owner as before, lets the land for 
twenty years to B. at less than a rackrent. B. sub-lets to C. for the residue of the 
head term less the last day at a rackrent and three more similar sub-leases 
subsequently follow, each at a rackrent? Under the definition, B., and each of 
the other sub-lessors, are “‘ owners ’’, but A. is not; and the only interests in the 
sterilised land which the local planning authority could be compelled to purchase 
would be the nominal leasehold reversions. I cannot believe that the definition 
is applicable to such cases as these, and, if not, it is not, in my judgment, applicable 
to s. 19 (1) at all. It might be suggested, further, that the definition is only apt 
in cases where land is in the ownership of one person and not more, and that for 
this reason also it is inapplicable to s. 19, which envisages land which has more 
than one owner. I do not, however, think on the whole that this view is right. 
It is true that the words “ is entitled to receive the [not ‘a ’] rackrent ” seem to 
indicate the payment and receipt of one rackrent and no more, but, on the other 
hand, it is “a person” and not “ the person ” who is in contemplation as receiving 
rackrent. In my opinion, accordingly, the definition cannot be regarded as ousted 
from s. 19 by this consideration alone. 

If, then, the definition which is furnished by s. 119 (1) is to be disregarded, 
it is necessary to ascertain from other sources the meaning which “ owner ” 
was intended to have in s. 19. On the views which I have already expressed, 
(i) there may be one or more “owners” of the same land, and (ii) an 
occupier, or a person having some other limited interest in the land, is not, 
as such, an owner for the purposes of s. 19; and, therefore, a tenant is not, 
merely by virtue of his tenancy, an owner. Apart from these guides to the 
legislature’s intention in speaking of owners in the section, there is the further 
consideration that s. 19 is dealing with “ sterilised ” land. Taking these matters 
into account, it seems to me that, whoever may or may not be an owner in special 
circumstances, the person in whom land is vested for an estate in fee simple 
subject only to a lease is prima facie “an” owner of the land. He is, indeed, 
according to the ordinary signification of the term, “‘ the ’’ owner of the land, 
for, although a lessee is the owner of a legal interest in the land demised, namely, 
a term of years, he is not the owner of the land itself. There is nothing sur- 
prising in the owner of the freehold of land that has become sterilised being within 
the purview of the section, for in the general run of cases he is the person primarily 
affected by a refusal of permission to develop, and he is the only person affected 
in all cases in which he not only owns the land, but occupies it himself. It may be 
that in the early days, at all events, of a long lease the lessee is “‘ an owner ”’ of 
the land demised and entitled as such to serve a purchase notice; but even in 
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such a case the freehold reversioner is still the owner of the land, and I can see 
no reason why he should be excluded from a provision which exactly describes 
him merely because the lessee is also given (on the suggested hypothesis) a 
similar status, and an equivalent right, himself. I am, therefore, of opinion that 
the freeholders, who were in fact the owners of No. 69, Ludgate Hill, on Sept. 1, 
1952, were also ‘‘ owners ”’ for the purposes of s. 19 of the Act, and were entitled 
to serve their purchase notice accordingly. 

I would add that I think the result would be the same even if one resorted 
to the definition of owner in s. 119. On the assumption that the land was not let 
at a rackrent on Sept. 1, 1952, the “ owner” as defined by s. 119 (1) would 
be the person who would be entitled to receive the rackrent of the land if it were 
let at such a rent. The phrase “ if it were so let ”, if taken by itself, appears to 
me to be at least as susceptible of meaning “ if it had been so let ” as “ if it were 
to be so let”. In Truman, Hanbury, Buxton & Co. v. Kerslake (1), the court 
adopted the latter construction, but I cannot accept that decision as deciding 
that it should be adopted in all cases, and I agree with the observations which my 
brethren have made on that decision in their judgments in the present case, and 
in Rawlence v. Croydon Corpn. (2). In &ny event, I am of opinion that, in their 
application to sterilise land, the words “ if it were so let ’’ can only reasonably 
mean “if it had been so let ’’, for a future letting of such land at a rackrent 
(as ordinarily understood) would obviously be impracticable. If, on the other 
hand, the words do in fact mean “ if it were to be so let ” this would afford a 
further reason for rejecting the definition as being inapplicable to s. 19. 


Having regard to the views which I have indicated it is not necessary to arrive 
at any definite conclusion on the alternative argument of counsel for the free- 
holders to the effect that the property in question was in fact let at a rackrent 
on the relevant date. I concur, however, in the views which my Lord has 
expressed on it. I agree that the appeal should be allowed. 


Appeal allowed. 

Solicitors: Boxall & Boxall (for the freeholders); Comptroller and City Solicitor 

(for the Corporation of London); Solicitor of the Ministry of Health and Solicitor of 
the Ministry of Housing and Local Government. 

P.P. 


(1) 58 J.P. 766; [1894] 2 Q.B. 774. 
(2) 116 J.P. 515; [1952] 2 All E.R. 535; [1952] 2 Q.B. 803. 
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WATT v. HERTFORDSHIRE COUNTY COUNCIL 


Fire Brigade—Injury to fireman--—Liability of fire authority—Injury by jack 


insecurely fixed in vehicle. 

The plaintiff, a fireman employed by the defendants, the county fire authority, 
was travelling in the back of a lorry to the scene of an accident. In the lorry there 
was a jack weighing between two and three hundredweights. The jack was not 
fixed in any way, it not being possible as the lorry was not fitted for it, the usual 
vehicle for carrying the jack not being available. The driver of the lorry was forced 
to apply his brakes suddenly which caused the jack to move forward and strike 
and injure the plaintiff. 

HELD: apart from statutory requirements, an employer was bound to exercise 
reasonable care to avoid exposing his employees to unnecessary risks, but what 
was ‘“ reasonable "’ depended on the circumstances and nature of the employment; 
a fireman voluntarily engaged himself in a type of employment involving much 
greater risks than did other types of employment, and fire authorities were entitled 
to require firemen to undertake far greater risks than those encountered in other 
employments; in the circumstances the defendants were justified in using the 
lorry, and, speed being an essential requirement of the fire service, the plaintiff 
must have been prepared to take risks which other persons travelling in motor 
vehicles would not be required to take; and, accordingly, the plaintiff had not 
established that the accident was due to the defendants’ negligence, and his claim 
must fail. 

Action for damages for negligence. 

The plaintiff, William Frederick Watt, who joined the fire service in 1939, was 
employed by the defendants, the fire authority for Hertfordshire, as a fireman 
at Watford fire station. On July 27, 1951, while he was on duty at the fire station, 
an emergency call was received that a woman was trapped under a heavy 
vehicle at a distance of between two hundred and three hundred yards from the 
station. The officer in charge of the station, Sub-officer Richards, left with one 
team of firemen for the scene of the accident. Before doing so, he instructed 
the second team, of which the plaintiff was a member, to load the heavy lifting 
tackle, consisting of a large jack weighing between two and three hundredweights, 
on the flat floor of a Fordson lorry, an Austin towing vehicle, which was equipped 
for the carriage of the jack, not being available. The jack, one end of which 
stood on four small castor wheels, was placed on the floor towards the front 
of the lorry, and it was not possible to fix it in any way. The plaintiff, together 
with two other firemen, got into the back of the lorry, the two other firemen 
holding the jack in position. On the journey to the scene of the accident, the 
driver of the lorry was forced suddenly to apply the brakes, which threw the 
plaintiff and the other two firemen in the back off their balance and caused the 
end of the jack which was supported by the castor wheels to move forward, 
striking the plaintiff’s ankle and causing him injury. 

H. B. Grant for the plaintiff. 

Viscount Hailsham, Q.C., and Roland Brown for the defendants. 


BARRY, J., stated the facts and continued: The principal question which 
| have to decide is whether the plaintiff has established that this accident was 
due to the negligence of his employers. It is conceded by counsel for the de- 
fendants that, if the peculiar considerations associated with the fire service 
were to be eliminated and the case treated as an ordinary one of master and 
servant in some commercial enterprise, the defendants would have failed to have 
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tuken reasonable care to secure the safety of their workman. Lt is unecessary 
to say much as to this aspect. This lorry has a plain, flat floor with drop-down 
sides, and a tail-board about one foot, six inches deep. There is on the lorry 
floor and on the side or tail-boards nothing to which any ropes or wires could be 
attached, and, in these circumstances, it seemsimpracticable to have lashed 
this heavy jack to the floor of the lorry in any effective manner. The jack 
being highly mobile—particularly at the end supported by the castors—any 
careful employer must have foreseen that, if the jack were carried on the back 
of the lorry and merely steadied by the hands of two men, there was very con- 
siderable danger of its shifting on some sudden movement of the lorry, such 
as a violent swerve or a violent application of the brakes, and, if it did shift, 
having regard to its weight, it would not be difficult to foresee that it was liable 
to cause considerable injury to anyone who happened to be on the lorry floor. 
Those matters are conceded, but I have to look at the special circumstances of 
the case. 

The question which | have to answer is whether in the circumstances the 
defendants were negligent in requiring the plaintiff to travel on the floor of this 
lorry while this jack was being carried, unsupported by any platform and with 
its movement unchecked by any chocks on the floor or by any system of strapping 
or lashing. On the whole I have come to the conclusion that the plaintiff has 
failed to establish negligence on the part of his employers. As counsel for the 
defendants pointed out, and as counsel for the plaintiff conceded, an employer's 
obligations to his servants are not absolute obligations in the absence of some 
statutory requirement which may impose absolute obligations on him. The 
employer is bound to exercise reasonable care to avoid exposing those employed 
by him to unn@eessary risks. As part of his duty it is also obvious that an em- 
ployer must take reasonable care to provide his workmen with proper equipment 
for the work which they have to undertake. What is ‘ reasonable ”’, however, 
must depend on the circumstances and on the nature of the employment in which 
any particular servant may be engaged. 

The plaintiff joined the fire service in 1939 and, in joining that service, it seems 
to me he voluntarily engaged himself in a type of employment which he knew 
involved very much greater risk than many other types of employment which 
he could have chosen. In fighting fires fire authorities’are entitled to require 
their firemen to undertake, and their firemen gladly undertake, risks far greater 
than those which would be encountered in employments of a different kind. An 
employee is entitled to expect his employer to subject the scaffolding which he 
uses to minute scrutiny in order to ascertain that it is in every way safe for its 
purpose. Also he is entitled to require his employers to provide hand rails and 
other safety precautions which will reduce the risk of any accident to any man. 
Similar considerations do not apply to men engaged in fighting fires. It is 
inherent in their employment that they take risks in and about a building which a 
bricklayer or a builder’s labourer would never be called on to undertake. In my 
judgment, someone in the plaintiff’s position who joins the fire service must also 
be aware that, not only in actually fighting the fire, but in being transported to 
the place where the fire is taking place, he will be called on to take risks which 
other persons travelling in motor vehicles would not be required to undertake. 
The primary object of the whole service, of which the plaintiff, I am sure, is a 
most worthy member, is to save human life and property, and, to carry out 
those objects, speed is a most essential requirement. 

I think counsel for the defendants is right when he says that no negligence has 
been established against Sub-officer Richards, or any of the other men who were 
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working with the plaintiff at the fire station on the afternoon of this accident. 
Richards was faced with an emergency. I think that even vis-4-vis the plaintiff 
he was entitled to use his initiative and to do what he reasonably could to bring 
the necessary assistance to this injured woman in the shortest possible space of 
time. I think that in this emergency when there was a vehicle available he was 
entitled to use it even though he knew, or certainly ought to have known, that 
it was not ideally adapted for the use to which he proposed to put it. It has 
been suggested by counsel for the plaintiff that he might have detailed one or 
two of the firemen to drag this jack to the scene of the accident by hand. I do 
not know whether Sub-officer Richards had any exact information as to the 
distance between the scene of the accident and the station, but, even if he had, 
it seerms to me it would clearly take longer to drag a heavy implement of this 
kind along the street or along the pavement than it would to transport it by 
lorry. This suggestion was not put to Sub-officer Richards, and for all I know 
there may be other reasons why he decided to utilise the lorry. Speed being the 
essential element, it seems to me that he was justified in making that decision. 
If, in fact, this woman had died as a result of some delay in bringing necessary 
equipment to the scene of her accident, her death would have weighed very 
heavily on Sub-officer Richards’ conscience, and I think the same would apply to 
any of the others engaged at the Watford station. It is very foreibly argued by 
counsel for the plaintiff that, even though Sub-officer Richards might be under a 
duty to this injured woman as a member of the public to bring aid to her as soon as 
possible, that does not mean that, vis-a-vis the plaintiff and the other members 
of the brigade, he was entitled to use this lorry and to answer this call. He 
submitted that the defendants were not entitled to disregard the safety of their 
servants in an effort to save other people’s lives or property. Counsel for the 
defendants agreed—and everyone must agree—that fire authorities are not 
entitled to subject their employees to unnecessary risk. The question here is: 
Was this risk unnecessary ? In my judgment, it was not. This risk was an 
ordinary incident of the hazardous employment of a fireman. I think, in all the 
circumstances, it was a necessary risk and that Sub-officer Richards was entitled 
to call on the plaintiff and on the remainder of the plaintiff's team to travel in 
this lorry although it was carrying this jack which was quite clearly inadequately 
secured. The distance was a short one. The jack was being held in place by 
two firemen and, as I said, Richards was entitled to call on his men to undertake 
such risk as was involved in that with the object of bringing assistance to this 
injured woman in the shortest possible time. It is not said that there was 
anything improper in the way in which this jack was loaded on the lorry. It was 
agreed it could hardly have been loaded in any other way. Two firemen held it, 
and it is not suggested that they did not do their best to hold it secure, but, 
unfortunately, they, like the plaintiff, were thrown off their balance when the 
lorry brakes were suddenly applied. 

It is also necessary to consider whether, even in the absence of any negligence 
on the part of Sub-officer Richards and the other men employed at the Watford 
station, the defendants, as a fire authority, were in breach of their duty to the 
plaintiff. It is said that the defendants ought to have foreseen that the Austin 
towing vehicle, which was properly equipped for carrying this jack, might be 
engaged on other work when the emergency call requiring the use of a jack was 
received. In these circumstances it is said that some other vehicle at the station 
should have been so equipped as to enable it to carry a heavy jack of this kind 
in safety or, failing any other vehicle being equipped with means of carrying this 
jack, counsel for the plaintiff suggests that the lorry which was temporarily in use 
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at the fire station should have been fitted with some temporary device, such as 
chocks or clips, to enable the jack to be adequately secured to its floor. I have 
the evidence of Mr. Bottin, who is an assistant chief officer in the London Fire 
Brigade and a gentleman with vast experience. He tells me that in the London 
stations there is normally only one vehicle equipped for the transport of a jack 
of this kind. If that vehicle is away from the station, or is for any other reason 
unavailable for an emergency call, other steps have to be taken, or the assistance 
of some other adjoining or neighbouring station sought. I have indicated that 
emergency calls of this kind requiring the transport of a jack are extremely 
rare and I do not think that I could properly find negligence on the part of the 
defendants in failing to equip, as, possibly, they could have equipped, their pump- 
escape or their water tender with some clips or chocks for carrying the heavy 
lifting gear. Counsel for the defendants pointed out that examples of this kind 
can always be carried to absurd lengths. If two vehicles had been equipped for 
carrying this jack and both happened to be out of commission or unavailable, it 
could then be said that the fire authority was negligent in not having provided a 
third, and so on. I do not think that I can find negligence on the part of the 
defendants in having only one vehicle equipped for this purpose. In the ordinary 
course of events if that vehicle happened to be away from the station when an 
emergency call requiring the use of heavy lifting equipment arrived, as I have 
indicated, the normal course to take would be to invoke the assistance of some 
other station, but on this particular occasion an alternative course was open to 
Richards. There happened to be this lorry available, and he thought it right to 
use it in an endeavour to help this woman with the least possible delay. I 
think I would be doing a great disservice to the fire service as a whole if I were 
to hold that, in those circumstances the defendants were negligent or in breach 
of their duty to the members of the fire brigade. 

I do not think that this is a case in which the defence of volenti non fit injuria 
has any real relevance. Counsel for the defendants preferred to put his case on 
the basis that the plaintiff had failed to prove, in the circumstances, any 
negligence on the part of his employers. I think that is how this case must be 
put and I think that the plaintiff has so failed. 

I need hardly say that everyone must have the very greatest sympathy with 
the plaintiff in this disaster which has befallen him. I think it right to say, in 
the circumstances, that, in my considered opinion, this action was properly 
brought. I say that because I think, in the circumstances, it should not be held 
against the plaintiff that he has sought to make his employers liable for the 
injuries which he sustained. A difficult legal question arises and one which I 
think the plaintiff was perfectly entitled to have ventilated in the courts. In 
the circumstances I hope that his having done so will not prejudice his future 
employment with the defendants. However, I feel bound to say that his claim 
has failed and there must be judgment for the defendants. 

Judgment for the defendants. 

Solicitors: Denis Hayes, agent for F. S. Ellis & Co., Watford (for the plaintiff) ; 


Berrymans (for the defendants). 
G.A.K. 
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COURT OF APPEAL 
(SoMERVELL, DENNING AND Romer, L..J.J.) 
November 26, 27, 30, December 1, 2, 17, 1953 
HAWKINS v. COULSDON AND PURLEY URBAN DISTRICT COUNCIL 


Requisition—Defective steps of requisitioned house—Injury to licensee—Liability 

of requisitioning authority. 

On Oct. 5, 1951, the plaintiff, who had been visiting the occupier of part of 
a house which had been under requisition by the defendants since 1946, fell and 
broke her leg while descending the steps from the front door after dark, one of the 
steps being defective. The defendants had knowledge of this fact, and the court 
found that a reasonable man who had had that knowledge would have appreciated 
the danger involved. The court found further that the defective step was not obvious 
to the plaintiff. 

Hep: the plaintiff was in the position of a licensee; in the circumstances 
a reasonable householder would have warned the plaintiff of the danger arising 
from the steps; the fact that the defendants were not in actual occupation 
of the house did not relieve them of their responsibility: and, therefore, they 
were liable to the plaintiff in damages. 

APPEAL by the defendants from an order of PEaRsoN, J., dated June 4, 1953. 

In 1939 a house, No. 2 Valley Road, Kenley, Surrey, belonging to Mrs. Anne 
Elizabeth Jane Reddish, was requisitioned for civil defence purposes and was 
used as a first aid post. It sustained damage during the war of 1939-45 from 
bomb-blast. It was de-requisitioned, and some repairs were done, but in 
August, 1946, the defendants, the urban district council of Coulsdon and 
Purley, requisitioned the house, under the Defence (General) Regulations, 1939, 
reg. 51, for housing persons who were inadequately housed, a schedule of condition 
being prepared by an independent architect on behalf of the defendants, and 
signed by the defendants’ surveyor and by Mrs. Reddish as owner. The schedule 
referred, inter alia, to the fact that the three stone steps of the front porch were 
worn and that one of them was broken at the corner. Between 1946 and 1951 
the house was re-decorated and minor alterations and repairs were carried out in 
accordance with standards of repair laid down by the Ministry of Health, but 
nothing was done to the steps. The occupiers of the house made no com- 
plaints to the defendants about the condition of the steps. On Oct. 1, 1951, 
although the property was still requisitioned, the defendants allowed Mrs. 
Reddish to enter into occupation of the upper floor of the house. On the evening 
of Oct. 5, 1951, the plaintiff, Mrs. Hawkins, came to visit Mrs. Reddish. She had 
visited the house before the war, but not since the conclusion of hostilities. She 
left the house at about 8 p.m., when it was dark. As she was coming down the 
steps from the front door, she put her foot on the broken step which gave way 
beneath her and she fell and broke her leg. On the pavement outside the house 
there was a street lamp, but between the lamp and the front door there was a fir 
tree and on the night in question it was very dark and misty so that the lamp 
was not effectively lighting the doorway. 

The plaintiff claimed damages from the defendants, contending that by virtue 
of the requisition they were in occupation and/or control of the porchway steps 
and approaches to the house; that she used them on the evening in question as 
the defendants’ licensee, being on a visit to the person occupying the upper floor 
of the house under an agreement with the defendants; that the defendants owed 
her a duty to take reasonable care to prevent her from suffering damage on the 
occasion of that visit from any hidden danger or trap in the porchway, steps or 
approaches of which they were aware; that the porchway and/or steps and/or 
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approaches constituted at all material times a hidden danger or trap; that, as 
the defendants knew, they were unlit, the surface was worn, and a large portion 
of the lowermost step had been previously broken off and was missing; and in 
breach of their duty, and/or negligently, the defendants had failed to take 
reasonable care to prevent injury to persons using the steps. The defendants 
denied the allegations and contended that the plaintiff used the steps with full 
knowledge of their condition, and/or without keeping a proper look-out, and/or 
without due care for her own safety. 

Pearson, J., finding that the defect was not obvious to.the plaintiff and was 
not reasonably to be expected by her, held that a licensee moving in the dark 
did not in all cases take the risk of any danger which in daylight would be 
obvious. He held further that to entitle the plaintiff to succeed it was enough 
for her to show that the defendants knew the facts constituting the danger; that 
a reasonable man, having that knowledge, would have appreciated the risk 
involved ; and that she need not show that the defendants, in fact, appreciated 
that risk. Holding that the plaintiff had discharged the burden which was on 
her, he gave judgment in her favour. 


Van Oss for the defendants. 
F.. Whitworth for the plaintiff. 
Cur. adv. vult. 


Dec. 17. The following judgments were read. 


SOMERVELL, L.J., stated the facts, and continued: The plaintiff was a 
licensee of the defendants, and to succeed she must establish a breach of the duty 
owed by a licensor to a licensee. Without begging the question of law which 
arises, the duty of a licensor is to warn licensees of any unusual or concealed 
danger of which he knows and which would not be obvious to a reasonably careful 
person. Apart from that, the licensee takes the premises as he finds them. 
There are, no doubt, cases in which a licensee in the dark will be presumed to 
be aware of what can be seen by daylight. In other cases, as here, a licensor 
must contemplate that those whom he is impliedly licensing, e.g., callers on the 
occupants of No. 2, Valley Road, may come and go in darkness. [His LorpsHrip 
mentioned the illumination provided by the street light and continued:] 
The learned judge found that the defect in the stone was a concealed danger to 
the plaintiff and that she was not careless of her own safety. I will set out three 
of his findings in paras. (h), (i) and (j) of the judgment : 

“ (h) The physical facts constituting the danger, namely, the badly broken 
step and the deficiency of light, were known to the defendants through their 
officers concerned with the condition of the requisitioned property. (i) A 
reasonable man, having the defendants’ knowledge of the physical facts, 
would have appreciated the risk involved. (j) It was not proved, and I do 
not consider there are sufficient grounds for inferring, that the defendants 
appreciated the risk involved. If they had, they would, presumably, have 
incurred the small expense necessary to remove the danger by cementing 
in the broken pieces.” 

The learned judge in earlier findings | paras. (e) and (g)| speaks of the * concealed 
danger *’, but I think in those passages he is using the word “‘ danger *’ to express 
the fact that the defective step caused the accident. It proved to be a danger, 
but would not be a danger within this branch of the law unless a reasonable man. 
seeing the physical state of the step, would have appreciated the risk. It is at 
this stage of the argument that I have had the greatest difficulty. The defendants 
employed a repairing surveyor who had seen the premises, and their rent collector 
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called regularly. There is evidence that complaints made by the occupants were 
attended to, and no complaint had been made of this defect iy step as dangerous. 
It would only have cost a small sum to repair. To take words from Lorp 
MACNAGHTEN’S speech in Cooke vy. Midland Great Western Ry. of Ireland (1) 
({1909] A.C. 234), does not the learned judge’s finding involve that all these 
people were without common sense and ordinary intelligence ? In other words, 
may he not have applied a higher standard than that of the reasonable man in 
deciding that there was a concealed danger at all ? On the other hand, it may be 
that in the special circumstances affecting this house each side may, to some 
extent, have relied on the other. The defendants, in minor matters of this kind, 
may have left it to the occupants to complain. The occupants may have felt 
it was for the local authority to do what was necessary and proper to the premises. 
A better test, perhaps, is to consider a host showing off a guest who had arrived. 
as the plaintiff did, at dusk and who was leaving in the dark. Having seen 
photographs, I think that the reasonably careful host would have given a warning 
that that end of the step was broken, and this may be sufficient to support the 
finding. I would, however, like to express a warning as to the danger of endowing 
the reasonably careful man with attributes which properly belong to a person 
of exceptional perspicuity and foresight. 

That being so, the main question of law which was argued before us arises: 
Can the defendants escape liability by not appreciating the risk involved although 
a reasonable man would have done so ? In the ordinary case of concealed dangers 
or traps, the danger is obvious to anyone who knows of the physical conditions— 
who has seen the trap—and the point cannot arise. There is, however, a border- 
land in which, for one reason or other, a defendant may be able to satisfy the 
court that his common sense and intelligence quoad this particular matter is 
below the average. The alternative tests have been described as subjective 
and objective, and the terminology is convenient. The learned judge proceeded 
on the basis that WILLzs, J., in his well-known judgment in Gautret v. Egerton, 
Jones v. Egerton (2), was saying that the subjective test must in all cases be 
applied. This was the basis of the argument of counsel for the defendants, but 
[ do not accept it. Counsel rightly relied on the statement in the judgment of 
WiLLes, J. that there must be “* something like fraud on the part of the giver ”’. 
This occurs in that part of the judgment where Wits, .J., is finding an analogy 
in the law as to gifts. Im the same passage he says that the giver must know 
the gifts “evil character at the time” and fail to caution the donee. Later he 
MAVS: 

* Every man is bound not wilfully to deceive others, or do any act which 
may place them in danger.” 


In the ordinary case where danger exists there would, of course, have been 
something like fraud and wilful deception. The question is whether in the 
borderland in which the present argument moves WILLEs, J., is intending to lay 
down the subjective test. I find in the judgment indications that he had in 
mind the objective test. This can, 1 think, be gathered from the words (ibid.) 
~ or do any act which may place them in danger”. That was, I think, the view 
of those words taken by Sir Batiot Brerr, M.R.:(11 Q.B.D. 514), in Heaven 
v. Pender (3). Wu.ves, J., just after the passage which I have quoted, refers to 
Corby v. Hill (4). In that case the plaintiff was a licensee. the defendant being, 
(1) (1909) A.C, 229, 
2) (1867). L.R. 2 CLP. 371. 
3) (1883), 47 J.P. 708; 11 Q.B.D. 503 
(4) (1858). 22 J.P. 386; 4 C.BLNUS. 556. 





Justice of the Peace and Local Government Review Reports, February 20, 1054. 


104 JUSTICE OF THE PEACE AND Vol. 


not the occupier, but there by permission of the occupier. The defendant had 
placed materials on the ground which caused the accident. Both CockBuRN, 
C.J., and WILLEs, J., deal with the matter on the assumption that the obstruction 
had been placed there by the owner or occupier. CockBURN, C.J., says that 


: it was not competent to them to place thereon any obstruction 
calculated to render the road unsafe, and likely to cause injury . 7 


Wittes, J., in his judgment clearly applies the objective test as against tho 
defendant. He states the form of declaration which he would have drawn in 
which he uses the words “ likely to prove dangerous to persons driving along 
the road’. As I read it, he would have applied the same test if the obstruction 
had been placed there by the owner. 

On the assumption that I am wrong in the view which I take of the judgment 
of Wiixes, J., I agree with Pearson, J., that the decisions to which he refers 
in the House of Lords dealing with accidents to children [viz., Cooke v. Midland 
Great Western Ry. of Ireland (1); Glasgow Corpn. v. Taylor (2), R. Addie & Sons 
(Collieries) v. Dumbreck (3)] are authorities for applying the objective test 
in this case. Counsel for the defendants sought to distinguish those cases on the 
ground that they dealt with accidents to young children and had, indeed, been 
said to be in a class apart. They are, of course, in one sense in a class apart in 
that, for example, no adult who chose to play with a turntable would be able 
to recover damages if he injured himself. I agree with what the learned judge 
says in the following sentences and do not find it necessary to examine these 
cases in detail: 


‘ It thus appears that in the case of a child licensee the ‘ objective test ’ is 
to be applied in deciding whether the licensor had knowledge of the danger. 
Is there any reason for applying a different test in the case of an adult 
licensee ? There are possible differences between a child licensee and an adult 
licensee with regard to the inference of leave and licence, the existence of a 
trap, and the sufficiency of the warning. But I cannot see any reason why 
any different test should be applied in deciding whether the licensor had 
knowledge of the danger. Moreover, there is at least some indication of the 
‘ objective test’ applying to the case of an adult licensee in the passage 
which I have already cited from Lorp Sumner’s speech in Mersey Docks 
«& Harbour Board v. Proctor (4), containing the words: * As usual in cases 
of duties of care, the reasonable man is the standard on both sides. The 
licensor must act with reasonable diligence to prevent his premises from 
misleading or entrapping a licensee, who on his side uses reasonable 
judgment and conduct under circumstances that can be reasonably fore- 
seen ’. 


As | have already said, in most cases the risk is obvious to anyone who sees the 
place, and the two tests coincide. Undoubtedly, knowledge at any rate of the 
state of affairs was the basis and this explains the use of words appropriate to the 
subjective test. For example, counsel for the defendants relied on the way in 
which Bucxktey, L.J., dealt with the matter in Lowery v. Walker (5) ((1910] 
1 K.B. 190). In that case the danger was a vicious horse, and there was a finding 
of fact of the county court judge that the defendant knew that the horse was 


(1) [1909] A.C. 229. 
(2) 86 J.P. 89; [1922] 1 A.W. 44. 
(3) [1929] A.C. 358. 
(4) [1923] A.C. 253. 
(5) [1910] 1 KB. 173; reved, on other grounds H.L., (1911) A.C. 10, 
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us. Counsel further relied on words used in Coates v. Rawtenstall Borough 
Council (1), Ellis v. Fulham Borough Council (2), and Pearson v. Lambeth 
Borough Council (3). In those cases a somewhat different problem arose. For 
example, in Ellis’s case (2) the plaintiff, a small boy, was cut by broken glass 
while paddling. The defendant, the local authority, did not know of the existence 
of the actual piece of glass which caused the injury, but, knowing of the possibility 
of its presence, they were found to have that actual knowledge of the danger 
which fixes the licensor with liability. That seems to me a different point, and 
in Pearson’s case (3), Asquiru, L.J., referred to the issue which has arisen in 
this case, but found it unnecessary to decide it. It was not suggested that there 
was any case which had turned on the applicability of the subjective as against 
the objective test in the circumstances as set out in the learned judge’s judgment. 
In so far as the matter is to be considered apart from authority, I have no hesi- 
tation in adopting the objective test. There is no difficulty in a principle based 
on a defendant’s knowledge of facts as, for example, in fraud. On the other hand, 
I can see difficulty as to the meaning of the formula “ recognising the risk ’’. How 
great a risk would have to be recognised ? I can foresee possibilities of the reason- 
able man who had been expelled by one door returning in a somewhat different 
guise by another. For those reasons I would dismiss the appeal. 


DENNING, L.J.: It is sometimes said that the duty of an occupier to a 
licensee is only to warn of dangers actually known to the occupier, whereas his 
duty to an invitee is to warn him, not only of dangers of which the occupier 
actually knows, but also of those of which he ought to know. This distinction 
is supposed to be found in the judgment of WILLEs, J., in Gautret v. Egerton (4), 


as contrasted with his judgment in Indermaur v. Dames (5), but I do not believe 
the distinction is well founded. Take, first, the case where a licensee is injured 
by the negligent conduct of the occupier or his servants in the course of things 
which they are doing on the land. Suppose, for instance, that a sightseer is 
allowed into a private works and, whilst there, he is injured by the negligent 
driving of a vehicle or the negligent operation of a crane. He clearly has a cause 
of action today, but he would not have had one twenty years ago. The reason 
is because he would in the old days have been defeated by the doctrine of common 
employment, which, strangely enough, was applied, not only to servants, but also 
to licensees: Southcote v. Stanley (6); and volunteers: Degg v. Midland Ry. Co. 
(7). Inthe nineteenth century it was the fashion to put licensees and volunteers 
into the same category as servants and to hold that they had agreed to accept 
the risk of negligence on the part of the servants of the occupier. As recently 
as 1929 it was stated in Smrrn’s Leaprne Caszgs, 13th ed., vol. 1, p. 863, [in the 
notes to Indermaur v. Dames (5)] that a licensee cannot sue for 


“‘ supervening negligent conduct on the part of the servants of the owner 
of the premises; for danger of injury from such negligence may be con- 
sidered as bargained for and the risk thereof accepted by the licensee . . . ” 


In 1948, however, the doctrine of common employment was abolished [by the 
Law Reform (Personal Injuries) Act, 1948], and with it must go this peculiar 
off-shoot in regard to licensees and volunteers. It is impossible to suppose that 


(1) 101 J.P. 483; [1937] 3 All E.R. 602. 
(2) 101 J.P. 469; [1937] 3 All E.R. 454; [1938] 1 K.B. 212. 
(3) 114J.P. 214; [1950] 1 All E.R. 682; [1950] 2 K.B. 353. 
(4) (1867), L.R. 2 C.P. 371. 
(5) (1866), L.R. 1 C.P. 274; affd. Ex.Ch., (1867), 31 J.P. 390; L.R. 2 C.P. 311. 
(6) (1856), 1 H. & N. 247. 
(7) (1857), 1 H. & N. 773. 
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a licensee, any more than a servant, agrees to accept the risk of negligence. He 
can always sue for negligence in the course of things being done on the land. His 
disability, if any, is confined to the static condition of the premises, i.e., to dangers 
which have been there for some time: see Dunster v. Abbott (1). 

Let us consider, however, this question of the static condition of the premises. 
It is said that the licensee must take the premises as he finds them, but this is far 
from being correct. Take the case where a licensee is injured by the dangerous 
condition of the premises, a static condition, if you please, but the danger is 
due to a negligent act of commission, i.e., something done by the occupier or his 
servants on the land. Suppose, for instance, that the occupier negligently places 
a pile of slates on his private road in such a manner as to be likely to prove 
dangerous to persons driving along the road, and a visitor at night time drives 
into them and is injured. There is high authority for saying that the occupier 
is liable. It is not necessary for the injured person to show that the occupier 
actually knew the slates were dangerous, but.only that he knew that people 
were likely to pass along the road. Once he has that knowledge he is liable for 
his negligence in placing the slates there. In other words, he is liable for a 
state of affairs created by him—by an act of commission—which he knew 
or ought to have known was a danger. That appears distinctly from Corby v. 
Hill (2), decided in 1858, and, particularly, from the form of declaration suggested 
by Witues, J., as paraphrased and explained by Sir Bationt Brerr, M.R., 
in his famous judgment in Heaven v. Pender (3), which was approved by 
the House of Lords in M’Alister (or Donoghue) v. Stevenson (4). It is in 
Corby v. Hill (2) that we first find mention of a “trap”. Wrues, J., said: 
“The defendant has no right to set a trap for the plaintiff’, meaning 
thereby simply that the defendant was not, by an act of commission, negligently 
to create a danger even for a licensee. Srr Bation Brett, M.R., took the matter 
up in Heaven v. Pender (3). He said: 

“To lay a trap means in ordinary language to do something with an 
intention. Yet it is clear that the duty extends to a danger the result of 
negligence without intention.” 

Before leaving Corby v. Hill (2), it should be noted that CockBurn, C.J., empha- 
sised that the act complained of was an act of commission. 

Turn now to acts of omission. Take a case where a licensee is injured by the 
dangerous condition of the premises, but the danger is due to a negligent act of 
omission by the occupier or his servants, such as a failure to repair or to light or 
to warn. Nearly one hundred years ago, when the point first arose for decision, 
the law said that the licensee was in the same position as a servant and could not 
sue at all. It was assumed without question that a servant could not sue for 
defects in the premises or plant. Hence a licensee could not sue. Thus in 
Southcote v. Stanley (5), which was decided in 1856, when a visitor was leaving 
a house, a piece of glass fell out of the door and injured him. It was due to a 
negligent omission by the occupier to inspect or repair. It was not an act of 
commission, as BRAMWELL, B., was careful to point out, but an act of omission. 
The court dismissed the claim on the ground that, as a servant could not sue for 
the defect, so a visitor could not. Potiock, C.B., said (1 H. & N. 250) that a 
visitor 
“. . . is in the same position as any other member of the establishment, 

(1) [1953] 2 All E.R. 1572. 

(2) (1858), 22 J.P. 386; 4 C.B.N.S. 556. 
(3) (1883), 47 J.P. 709; 11 Q.B.D. 503. 
(4) [1932] A.C. 562. 

(5) (1856), 1 H. & N. 247. 





118 LOCAL GOVERNMENT REVIEW REPORTS 107 


so far as regards the negligence of the master or his servants, and he must 

take his chance with the rest.” 
I need hardly say that that is not the law of master and servant today. A master 
must now take reasonable care to see that his plant and premises are safe for his 
servants. Within the short space of ten years, however, the courts, under the 
guidance of W1Lzs, J., abandoned the analogy of a servant and adopted the 
analogy of a gift. The reason is not far to seek. During those ten years the 
courts of this country had for the first time to consider the question of gifts of 
chattels which turned out to be defective, and it was said in Blakemore v. Bristol 
& Exeter Ry. Co. (1), which was decided in 1858, and in MacCarthy v. Young (2), 
decided in 1861, that a gratuitous giver or lender of a chattel is liable for its 
defective state if he actually knows of the defect, but not otherwise. Drawing 
on that analogy and applying it to acts of omission, Wimzs, J., held that the 
occupier of premises was liable to a licensee if he actually knew of the danger 
and failed to give warning of it, but that, if the occupier did not actually know 
of the danger, he was not liable. Thus, in Gautret v. Egerton (3), the plaintiff 
was crossing a bridge in some dock premises when he fell into a cutting and 
was drowned. The complaint against the owners was for a negligent act of 
omission. The claim was dismissed. WIL Es, J., said: 

“|. . @ permission to use the way must be taken to be in the character 
of a gift. The principle of law as to gifts is, that the giver is not responsible 
for damage resulting from the insecurity of the thing, unless he knew its 
evil character at the time, and omitted to caution the donee.” 


But WILLEs, J., made it clear that the occupiers would be liable for a negligent 
act of commission. He quoted Corby v. Hill (4) and said that every man is 
bound not to do any act which may put others in danger. 

It is as well to pause at this point and consider this analogy of a gift, for you 
will find that, just as the law of master and servant has changed in the last 
hundred years, so has the law of gifts. The decision of the House of Lords in 
Donoghue v. Stevenson (5) makes the earlier cases on gifts quite out of date. 
There can be little doubt that Blakemore v. Bristol & Exeter Ry. Co. (1) and 
MacCarthy v. Young (2), on which Writes, J., relied, would be decided 
differently today. Let me give some modern instances. Suppose that the 
manufacturer of a special soap sends out samples by way of gift to members of 
the public, and owing to negligence in manufacture a user of the soap suffers 
from dermatitis. Surely there is a cause of action, even though the manufacturer 
did not actually know of its evil character at the time. Again, supposing that 
hospital authorities treat a patient negligently, they are liable, even though 
they give their services gratuitously. If they give him food which through their 
carelessness has been mixed with some injurious ingredient, are they not also 
liable even though they did not know of its injurious character ? There is no 
difference in principle between such a case and the case where the driver of a 
car gives a friend a lift. I propose, therefore, to put the law of gifts on one side 
and to consider simply the law about licensees, and as to them I would suggest 
that there is no longer any valid distinction to be drawn between acts of com- 
mission and acts of omission. It always was an illogical distinction. Many 
acts of commission can be regarded as acts of omission and vice versa. It all 


(1) (1858), 8 E. & B. 1035. 
(2) (1861), 6 H. & N. 329. 
(3) (1867), L.R. 2 C.P. 371. 
(4) (1858), 22 J.P. 386; 4 C.B.N.S. 556, 
(5) [1932] A.C, 562, 
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depends on how you look at them. Thus, in Corby v. Hill (1), the negligent act 
was regarded as one of commission in placing slates on the road, but it might just 
as well have been regarded as an act of omission in failing to give warning of 
them at night by means of a red lamp. That is, indeed, how Scrutron, L.J., 
regarded it in Kimber v. Gas Light & Coke Co. (2). It seems to me that the 
real significance of an act of commission is that it means that the occupier must 
have actual knowledge of the state of affairs he has created. Taking that 
significant feature and applying it to an act of omission, you will find that liability 
depends on whether the occupier has actual knowledge of the state of affairs 
existing on the land, no matter whether he himself or someone else created it. 
Once he has that knowledge, then if he knows or ought to know that it is a 
danger, he is under a duty to use reasonable care to prevent damage from that 
danger. I realise that this means a departure from the principle stated by 
Wu1es, J., in Gautret v. Egerton (3), but it is not a departure from the decision 
itself. The decision can be explained on the footing that the danger was obvious 
and known to the man who fell into the cutting. At any rate, the declaration 
did not assert that the danger was unknown to him, and that was a fatal flaw 
in it. Wres, J., himself made that plain (L.R. 2 C.P. 373, 374). So did Sm 
Baiou Brett, M.R., in Heaven v. Pender (4) and Lorp SuMNER in Fairman v. 
Perpetual Investment Building Society (5). A licensee can never complain of 
dangers which are obvious or known to him. 

In support of this departure from Gautret v. Egerton (3) I would point out that 
during the last fifty years there have been many cases which show that no 
distinction is now to be drawn between acts of commission and acts of omission. 
In the first place there are the cases about children who have been allowed to 
come on to the land and have meddled with things there. They are licensees. 
The question in such cases is whether the occupier has actual knowledge of the 
state of affairs existing on the land and the tendency of children to meddle. Once 
he has that knowledge, then if he knows or ought to know that it is a danger, 
or will be a danger if they meddle, he is under a duty to use reasonable care to 
prevent damage from that danger, and this is so whether it arises from an act 
of omission or commission. That is, I think, fully established by Cooke v. 
Midland Great Western Ry. of Ireland (6) (failure to lock a turntable), and many 
cases in this court down to Pearson v. Lambeth Borough Council (7) (failure to 
padlock a grille). In each case the acts complained of were acts of omission. 
In the words of Asqurtn, L.J.: 

“. .. &@ simple precaution was omitted which would have thwarted or 
rendered innocuous the possible action of third persons.” 


The occupier negligently failed to take that precaution and was held liable. I do 
not think that there is any difference between a child licensee and an adult 
licensee except that a child will meddle where an adult will not, and this fact must 
be taken into account in deciding whether the occupier has been negligent. In 
the second place there is the decision of the House of Lords in Fairman’s case (5). 
The complaint there was of an act of omission. The stairs leading to some flats 
were worn away. The landlord had a caretaker living there who knew of this 
state of affairs. The landlord failed to repair the stairs and Miss Fairman, who 
(1) (1858), 22 J.P. 386; 4 C.B.N.S. 556. 
(2) 82 J.P. 125; [1918] 1 K.B. 439. 
(3) (1867), L.R. 2 C.P. 371. 
(4) (1883), 47 J.P. 709; 11 Q.B.D. 503. 
(5) 87 J.P. 21; [1923] A.C. 74. 
(6) [1909] A.C. 229. 
(7) 114J.P, 214; [1950] 1 All E.R. 682; [1950] 2 K.B, 353, 
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was a lodger in one of the flats, was injured. The House of Lords held that she 
was a licensee and that the landlord was under an obligation not to lay a trap 
for her. They held that there was, in fact, no trap because Miss Fairman had 
lived in the flats a long time and the danger was obvious to her, but two of their 
Lordships went on to define what was meant by the obligation “not to lay a 
trap’. Lorp ATKINSON said that the landlord was 


“. . . bound not to expose her, without warning, to a hidden peril, of the 
existence of which he knew, or ought to have known.” 


Lorp WRENBURY used words to the like effect (ibid.). So did Lornp HarmsHam, 
L.C., in Addie v. Dumbreck (1) ({1929] A.C. 365). It has sometimes been said, 
that those observations, by introducing the phrase “ ought to have known”, 
were made per incuriam, but an explanation has been put forward which has 
been described by Lorp Greene, M.R., as “very attractive’’: see Baker v. 
Bethnal Green Corpn. (2). It is this. If the occupier actually knows the physical 
condition of the premises, and a reasonable man would have realised that it 
was a danger, the occupier must be taken in law to have knowledge of the 
danger, because he ought to have realised it too. He ought to know what a 
reasonable man would know. I think that explanation is correct. It must 
be remembered that in Fairman’s case (3) the landlord through his caretaker 
actually knew of the condition of the stairs but did not realise they were a 
danger. When the statements of their lordships are read against that back- 
ground, it becomes clear that what they mean is this. Once an occupier has 
actual knowledge of the state of affairs existing on his land, then if he knows or 
ought to know it is a danger he is under a duty to warn a visitor of it unless, 
of course, the danger is obvious. 

Thus far I have considered only the authorities, but when we come to consider 
the matter on principle it is clear that there should be no difference between an 
act of commission and an act of omission. If an occupier actually knows of a 
state of affairs on his land which a reasonable man would realise was a danger, 
he should not be allowed to escape from his responsibilities on the plea that he 
was not a reasonable man and did not realise it. I ought to add that when I 
speak of the “ actual knowledge ” of the occupier of the existing state of affairs, 
I include also his presumed knowledge of it. As Viscount MauGHam said 
in Sedleigh-Denfield v. O’Callaghan (4): 

“* An absentee owner, or an occupier oblivious of what is happening under 
his eyes, is in no better position than the man who looks after his pro- 
perty...” 

That was, it is true, a nuisance case, but in this respect nuisance is an identical 
twin with negligence. Thus, in Ellis v. Fulham Borough Council (5), there was 
broken glass in the paddling pool. The council did not actually know that the 
piece of glass was there. They hoped it had all been raked out, but owing to 
their negligence the rake was ineffective. They could not rely on their own 
negligence to excuse their want of knowledge. Therefore, knowledge was imputed 
to them. Similarly, if an occupier has once known of the state of affairs, but has 
temporarily forgotten it, his forgetfulness would not avail him. Counsel for the 
defendants said that if we affirm the judge’s view of the law—as we do—there 
will be little difference left between an invitee and a licensee. I think that there 
(1) [1929] A.C. 358. 
(2) 109 J.P. 72; [1945] 1 All E.R. 135. 
(3) 87 J.P. 21; [1923] A.C. 74. 


(4) [1940] 3 All E.R. 349; [1940] A.C. 880. 
(6) 101 J.P, 469; [1937] 3 All E.R. 454; [1938] 1 K.B. 212, 
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is some truth in this, but it is not a matter for regret. It has all come about 
because the obligation to a licensee—commonly expressed in the phrase “* not to 
lay a trap ’’—has now been interpreted so as to impose a liability for unusual 
danger due to the negligence of the occupier whether by an act of commission 
or omission. Meanwhile, the obligation to an invitee has been expressed in almost 
identical terms—a duty to use reasonable care to protect the invitee against 
“traps”: see Hayward v. Drury Lane Theatre, Ltd. & Moss’ Empires, Ltd. (1), 
per Scrutrton, L.J. ([1917] 2 K.B. 914), that is, against unusual dangers which 
are not obvious or known to the invitee: see London Graving Dock Co., Ltd. v. 
Horton (2). Lorp Sumver himself anticipated this confluence when he said 
in Fairman’s case (3), where a visitor was lawfully using a recognised way: 
“... it makes no difference to the liability whether she was the 
defendants’ licensee or their invitee. Under the present circumstances the 
obligation was only not to lay a trap for her, and none was laid.” 


In the result, it seems to me that nowadays, in the case of an unusual danger 
which is not obvious or known to the visitor, it can fairly be said that the occupier 
owes a duty to every person lawfully on the premises to take reasonable care to 
prevent damage. The duty is not to invitees as a class, nor to licensees as a class, 
but to the very person himself who is lawfully there. What is reasonable care in 
regard to him depends on all the circumstances of the case. The relevant con- 
siderations include all those facts which could affect the conduct of a reasonable 
man and his decision on the precautions to be taken: see Paris v. Stepney 
Borough Council (4), per Lonp Normanp. Much depends, therefore, on the 
nature of the land, such as whether it is waste land or a private road. Much, 
too, depends on the position and nature of the danger, such as whether it is 
an alluring turntable or a heap of stones. Much depends on the knowledge 
or means of knowledge of the occupier, the age of the visitor, and so forth: 
see Gough v. National Coal Board (5), per StnctetTon, L.J. The circumstances 
vary so infinitely that no specific rules can be laid down. But there is one point 
I must mention. In Latham v. R. Johnson & Nephew, Ltd. (6), Hamruron, L.J., 
said of licensees : 

‘“* In darkness where they cannot see whether there is danger or not, if they 
will walk they walk at their peril.” 


Again, in Mersey Docks & Harbour Board vy. Procter (7), Lorp SUMNER said of a 
licensee : 


“ If he will walk blindfold, he walks at his peril, even though he is blind- 
folded by the action of the elements.” 


That may be generally true of waste land or open ground, but it is not, I think, 
true of roads, footpaths and steps. People who lawfully use a recognised way, 
whether as invitees or licensees, are entitled to be warned of any unusual danger 
which is not obvious or known to them, but of which the occupier knows or ought 
to know: see Fairman’s case (3), per Lonp ATkKrnson and Lorp WRENBURY. 

This brings me at last to the facts of the case. This broken step was, I think, 
an unusual danger which was unknown to the plaintiff. It was not obvious in 


(1) [1917] 2 K.B. 899. 
(2) [1951] 2 All E.R. 1; [1951] A.C. 737. 
(3) 87 J.P. 21; [1923] A.C. 74. 
(4) 115 J.P. 22; [1961] 1 All E.R. 42; [1961] A.C. 367. 
(5) [1953] 2 All E.R. 1283. 
(6) 77 J.P. 137; [1913] 1 K.B. 398. 
(7) [1923] A.C, 253, 
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the dark. The danger was not, in fact, known to the defendants, but they ought 
to have known of it. They knew that the step was broken, and a reasonable 
man in their place would have realised that it was a danger. They were, there- 
fore, under a duty to her to use reasonable care to prevent damage from it. 
The question is: Did they use reasonable care ? Test the position by supposing 
that the defendants in this case, instead of being a council, had been a house- 
holder occupying this house. Would he have mended the step? I am not 
sure that he would have done so. But I am quite sure that, if he had invited a 
lady guest to the house and was seeing her out at night, he would have warned 
her about the broken step and told her to keep to the safe side of it. The defen- 
dants, being an urban district council, were, of course, not the householder and 
could not be on the spot to warn visitors of the danger, but that does not rid 
them of their responsibility. It only means that, being unable to warn, they ought 
to have mended the step. They cannot shift their responsibility on to the 
occupants of the house for the simple reason that they retained the possession 
and control and are responsible in law. They cannot get rid of their responsibility 
by the plea that they are only a requisitioning authority. They ought to do what- 
ever a reasonable man in their position would do, and that is, mend the step. 
It seems to me, therefore, that the defendants did not use reasonable care. At 
any rate, it is a case where we ought not to interfere with the view of the trial 
judge unless we were clearly of opinion that he was wrong, and I am certainly 
not prepared to say that. I agree that the appeal should be dismissed. 


ROMER, L.J.: Parson, J., in his helpful review of the authorities, 
said : 
“ Witzgs, J., in his judgment in Gautret v. Egerton. Jones v. Egerton (1) 
and also in the earlier judgment delivered by him on behalf of the court in 
Indermaur v. Dames (2) was plainly using ‘the subjective test’ and con- 


be 


sidered that it was necessary to apply ‘ the subjective test ’. 


In this I agree with the learned judge, and, having regard to the language in 
which WIL.Es, J., in each of those two cases, applied to licensees what he 
conceived to be the law relating to gifts, I find it difficult to arrive at any other 
conclusion. It appears to me, further, that this subjective approach receives 
support from decisions that are far more recent. For example, in Hayward v. 
Drury Lane Theatre, Ltd. & Moss’ Empires, Lid. (3), Scruton, L.J. said: 


‘“‘A bare or mere licensee, one who has no common interest with the 
owner of the premises but is there by the owner’s permission, takes the 
premises as he finds them, with all their dangers and traps, a trap being a 
danger which a person who does not know the premises could not avoid 
by reasonable care and skill. The owner is under no liability as to existing 
traps unless he intentionally sets them for the licensee, but must not create 
new traps without taking precautions to protect licensees against them.” 


These observations were not only approved but accepted as a guide by ATKIN, 
L.J. in Coleshill v. Manchester Corpn. (4). It is not easy to perceive how a 
licensor can “ intentionally’ set a trap for a licensee if he does not know 
that the state of affairs which he has brought about, or which exists, is dangerous. 
Intention can only derive from what the licensor himself knows, not from 
what a wiser or more thoughtful man than he would know. As against these 


(1) (1867), L.R. 2 C.P. 371. 
(2) (1866), LR. 1 C.P. 274; affd. Ex.Ch., (1867), 31 J.P. 390; L.R. 2C.P. 311. 
(3) [1917] 2 K.B. 899. 
(4) 92 J.P. 37; [1928] 1 K.B. 776. 
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considerations it is, I think, true that in Heaven v. Pender (1) Str Bation Brett, 
M.R., approached the relationship of licensor and licensee from an objective 
angle with regard to potentiality of injury, as also did W1LLzs, J., himself in 
Corby v. Hill (2). Further, the objective test has, undoubtedly, been applied by 
the House of Lords in the “ children cases”’ from at least Cooke’s case (3) 
onwards, and in Mersey Docks & Harbour Board v. Procter (4), in which the 
licensee was an adult, Lorp SUMNER said, with reference to licensors and licensees 
generally : 
‘* As usual in cases of duties of care, the reasonable man is the standard on 
both sides.” 

Finally, there are the much discussed observations of LorD ATKINSON in 
Fairman’s case (5), of Lonp WRENBURY in the same case, and of Lorp Harz- 
sHaM, L.C., in R. Addie & Sons (Collieries) v. Dumbreck (6). 

In these circumstances, and in the welter of other authority which was brought 
to our attention during the argument, it is, in my judgment, open to this court to 
apply the objective test and to hold that, provided that actual knowledge of the 
source of a danger is brought home to a licensor, it is sufficient then, in order to 
fix him with liability, to show that a reasonable man would have appreciated the 
dangerous quality of that source, whether or not the licensor appreciated it him- 
self. If so, then, in my opinion, we should in fact so hold. The objective test is, 
I think, preferable for at least two reasons. First, it dispenses with the need of 
inquiring whether in any given case a licensor did, in fact, know of the poten- 
tiality of danger—an inquiry which involves, I suppose, research into both the 
conscious and the sub-conscious mind. I say this because a man may well be said 
to “‘ know ’’ something that he has been told, even although he has forgotten it: 
for example, that an accident of a particular kind had happened on his property 
before it passed into his ownership. Secondly, the subjective test unduly favours 
the thoughtless or stupid man and puts an unwarrantable premium on care- 
lessness. 

The next point to consider is whether the fact that the accident occurred in the 
darkness affords a defence to the plaintiff’s claim. There are judicial observations on 
this subject which, if taken at their face value, would indicate that this question 
should receive an affirmative answer. In Latham’s case (7) Hamitton, L.J., 
said with regard to licensees: 

“In darkness where they cannot see whether there is danger or not, if 
they will walk they walk at their peril.” 
This observation of Hamiuton, L.J., was approved by Viscount DUNEDIN 
({[1929] A.C. 371) in the Addie case (6). Pearson, J., in his judgment said 
that 
‘“*. . . there is no absolute rule of law that in all cases a licensee moving in 
the dark takes the risk of any danger which in daylight would be obvious.” 
This statement is clearly correct and counsel for the defendants did not contend 
to the contrary. It seems to me that the question must depend on the cir- 
cumstances of each particular case. As was pointed out by Lorp WRENBURY 
in Fairman’s case (5), there are some things which a licensee is entitled to 


(1) (1883), 47 J.P. 709; 11 Q.B.D. 503. 
(2) (1858), 22 J.P. 386; 4 C.B.N.S. 556. 
(3) [1909] A.C. 229. 
(4) [1923] A.C. 253. 
(5) 87 J.P. 21; [1923] A.C. 74. 
(6) [1929] A.C. 358. 
(7) 77 J.P. 137; [1913] 1 K.B. 398. 
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assume, because they are things which every reasonable man woul’ be 
entitled to assume and could not be regarded as negligent for assuming. So, 
in the present case the plaintiff, who had observed nothing unusual about the 
steps when she entered the house, was entitled to assume, when leaving in the 
dark, that they were unbroken and, therefore, suitable for the purpose for which 
they were provided, for such is the usual and common characteristic of doorsteps. 
In my judgment, accordingly, the fact that the accident occurred during the 
hours of darkness is irrelevant to the plaintiff’s claim. There remains the 
question whether the defendants, who knew, on the judge’s finding, of the 
defective condition of the step, ought reasonably to have foreseen that it was 
calculated to endanger licensees who used it for the purpose of entering or leaving 
the house. This question has caused me much difficulty, if only for the reason 
that several people did know of the defect in the step and yet took no measures 
to remedy it or to provide any kind of warning with regard to it, and, ifthe 
defendants are to be held liable, all these people must be regarded as falling short 
of the standard of the reasonable man. In cases such as the present there is a 
very real danger of being “‘ wise after the event’, or (which comes to much 
the same thing) of endowing the ordinary reasonable man with the prophetic 
vision of a clairvoyant. If the learned judge had decided this issue in favour of 
the defendants, I for one should have been by no means surprised and his 
decision could not have been successfully challenged in this court. He decided 
it, however, in favour of the plaintiff and it cannot be said that there was no 
evidence to support his view. Moreover, I cannot but think that a man of 
ordinary prudence, who owned the house and was leaving it in the hours of dark- 
ness, would do so warily, knowing the “ evil character ” of the thing below, and, 
accordingly (as my brethren have pointed out), that he would be singularly failing 
in the duties of a host if he left an unsuspecting guest departing into the night 
to find the defect for himself by stepping into it. I, therefore, agree that the 
judge’s conclusion on this point ought not to be disturbed. In the result, I am 
in agreement with my brethren that the appeal should be dismissed. 
Appeal dismissed. 
Solicitors: Speechly, Mumford & Craig (for the plaintiff); William Charles 


Crocker (for the defendants). 
P.P. 


COURTS-MARTIAL APPEAL COURT 
(HixBery, SELLERS AND Barry, JJ.) 
December 14, 15, 18, 1953 
REG. v. MISKELL 


Criminal Law—Gross indecency—Attempt to procure—Relation to offence of 
acts charged. 

The appellant was convicted of an attempt to procure an act of gross indecency 
with a male person after evidence had been given that he had spoken to a boy 
aged fourteen in the street, given him beer and ice cream in a café, and then gone 
into a park with him, and, while sitting there alone with him, had put his arm 
round the boy and said and done thi which manifested his criminal purpose of 
inducing the boy to commit an act of gross indecency with him. He asked the 
boy to meet him the next night promising him a reward of money if he did so. 
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The next night he met the boy at the suggested meeting place and inwited him to 
go for a walk. The appellant was then arrested. The court took the view that the 
conduct of the appellant immediately before and at the time of the invitation 
manifested his purpose in inviting the boy to meet him the next night and go for 
a walk. The walk which had already taken place had been used for making indecent 
suggestions and overtures and such conduct made it manifest that the purpose of 
the invitation was that the boy and the appellant should act indecently together. 

Hep: the invitation and the meeting were overt acts, and when they were 
considered in the light of the circumstances in which the invitation was issued and 
the meeting took place those acts were capable of being attempts to procure the 
boy to commit an act of gross indecency with the appellant. 

Rex v. Cope (1921) (86 J.P. 78), applied. 

AprEAL by leave of the court from the decision of a district court-martial 
at Hamburg by which the appellant, Corporal William John Victor Miskell, 
Army Catering Corps, was found Guilty of attempting to procure an act of 
gross indecency with a male person and was sentenced to fifty-six days’ detention 
and to be reduced to the ranks. 


Tan McLean for the appellant. 
E. Garth Moore for the Crown. Cur. adv. vult. 


Dec. 18. HILBERY, J., read the following judgment of the court. The 
appellant was found guilty by district court-martial at Hamburg of attempted 
gross indecency with a male person and was sentenced to fifty-six days’ detention 
and to be reduced to the ranks, and he appeals against that conviction by leave 
of the court. 

The facts can be shortly stated. On the afternoon of May 16 a German boy 
was walking along a street in Hamburg when the appellant spoke to him. The 
appellant asked him to show him the way to the park. He then asked about 
a café and they went together to a café where the appellant gave the boy some 
beer and an ice cream. They then went to the park, and when in the park they 
sat on one of the seats for a few minutes. The appellant put his arm round the 
boy’s shoulder, and with his hand dangling down his front, pointed at his private 
parts. The appellant then asked if he had a little one down there and said he had 
a big one. He also asked whether the boy had ever had sexual intercourse 
before, using the German word “ gefickt”’. The appellant suggested that they 
might meet at some time at the station, and suggested the next day at seven 
o’clock, and that they might sleep out together in the park or forest at some time. 
The boy said he slept at home, but he agreed to meet the appellant, saying he 
would ask his father. The next day the appellant kept the appointment which 
had thus been arranged, and when he met the boy looked at his watch and said: 
“It is too late to go to the cinema; we'll take a walk’. The police then arrested 
the appellant. All those facts were unchallenged by the appellant, and no 
evidence was offered by him or on his behalf. It was submitted that the evidence 
only amounted at the most to evidence of acts of preparation for procuring the 
commission of the offence and did not amount to evidence of an attempt to 
procure the commission. The same contention has been argued as the ground 
of appeal. No criticism of the summing-up by the judge-advocate was advanced 
by the appellant. 

The sole question on which this appeal depends is whether the act or acts of 
the appellant could constitute as a matter of law an attempt to procure the boy 
to commit an act of gross indecency with the accused. It has long been estab- 
lished that whether an act or acts can amount to an attempt to commit a crime 
is a question of law. Once it is decided by the court that what an accused 
person has done can be an attempt to commit the crime, it is a question of fact 
for the jury whether what was done should be decided to have been an attempt. 
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Not all acts which are steps towards the commission of a crime can be regarded 
as attempts. Some may be too far removed from the commission of the crime 
to be regarded as attempts to commit the crime, but just where the distinction 
is to be drawn between preliminary acts of preparation and acts which are nearly 
enough related to the crime to amount to attempts to commit it is often a difficult 
and nice question. This case, indeed, affords an example of the difficulty. 

The principle to be applied by the court in deciding the question was stated by 
ParkE, B., in Reg. v. Eagleton (1). That statement of the principle was approved 
and followed in Rex v. Robinson (2) and in Rex v. Woods (3) in the following 
words: 

‘“* «The mere intention to commit a misdemeanour is not criminal. Some act 

is required, and we do not think that all acts towards committing a mis- 

demeanour are indictable. Acts remotely leading towards the commission 

of the offence are not to be considered as attempts to commit it, but acts 

immediately connected with it are.’ ” 


The difficulty lies in the application of the principle to the facts: per Lorp 
Reapina, C.J., in Rex v. Robinson (2). In Rex v. Cope (4) where, as in this 
case, the charge was one of attempting to procure the commission of an act 
of gross indecency, Lorp TREvETHIN, C.J., in the considered written judgment 
of the court, after pointing out that the letters in question which were said to 
be the acts constituting the attempt to procure did not contain an undisguised 
invitation to commit the offence, laid it down that in order to see whether the 
letters did contain such terms that Price (the addressee) wouJd see in them an 
invitation to commit an act of gross indecency with the appellant, the surrounding 
circumstances might and should be examined. 

The circumstances here were that the appellant had spoken to this boy in the 
street, had taken the boy to a café and given him beer and an ice cream, had then 
gone into a park with the boy, and there when sitting with him alone had said 
and done things which manifested his criminal purpose of inducing the boy to 
commit an act-of gross indecency with him. After putting an arm round the boy 
and pointing to the boy’s genital organ and asking if the boy had a little one 
there and saying he had a big one, he had followed this by suggesting that they 
should sleep out together in a park or the woods and had asked the boy in coarse 
terms whether he had ever had sexual intercourse. He had then asked the boy to 
meet him the next night, promising him a reward of ten marks if he did so, 
saying they could then go to a cinema or for a walk. The next night he went to 
the suggested meeting place and met the boy, and then, making the excuse that 
it was too late to go to a cinema, invited the boy to go with him for a walk. 
It is important to bear in mind that the question is not whether this invitation 
and meeting in the circumstances amounted to an attempt to commit an act of 
gross indecency. They could not be said to be that. The question is whether 
these acts of the appellant were acts to procure the commission of that offence. 
Applying the principle as stated, was there on these facts an act sufficiently 
proximate to procuring the boy to commit the offence to amount to an attempt 
to procure ? It is a question, not whether there was an act of procuring, but 
whether there was an act which was an attempt to procure. 

The conduct of the appellant immediately before and at the time of the 
invitation, in our view, manifested the purpose of the appellant in inviting the 
(1) (1855), 19 J.P. 546. 

(2) 79 J.P. 303; [1915] 2 K.B. 342. 


(3) (1930), 143 L.T. 311. 
(4) (1921), 86 J.P. 78. 
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boy to meet him the next evening and in meeting him and inviting him to go 
for a walk. The walk which had already taken place had been used for making 
indecent overtures and suggestions. That conduct made manifest the purpose 
of the invitation and the meeting and the suggestion of another walk. That the 
appellant by his conduct and talk had intended to suggest to the boy that they 
should act indecently together can scarcely be doubted in view of the fact that 
the appellant himself said to the police after he was arrested : 


“Well, what the boy said about Saturday night is all true, but I only 
met him tonight in order to put him off. I had no intention of doing what 
I suggested.” 

The law, however, punishes a man, not for a guilty intention, but for the 
overt act done as part of the carrying out of that intention. The intention 
of the appellant here was, undbubtedly, to procure an act of gross indecency with 
the boy. The invitation and the meeting were overt acts. When that invitation 
and meeting are considered in the light of the circumstances in which the invita- 
tion was issued and the meeting took place, it appears to us that those acts cannot 
be said to be incapable of being attempts to procure the boy to commit an act 
of gross indecency with the appellant. Once it is decided that they could be 
so regarded as a matter of law, then the question whether they were an attempt 
or not becomes one of fact for a jury, or, as in this case, for the court-martial. 

In Rex v. Cope (1) Lonp Treverutn, C.J., said (86 J.P. 79): 

“ The letters in the present case obviously do not contain an undisguised 
invitation, nor is a code suggested, but it is said that they do contain terms 
which would have conveyed the invitation to the mind of their intended 
recipient as unmistakably as if it had been set out in express terms and that 
the jury have by convicting found that this is so.” 


He follows that observation by the passage which I have already quoted. Later 
on, he said (ibid.): 

““ We think that there was enough [in the letter] to entitle the jury to find 
that Price would have read into it an invitation to repeat with the appellant 
the offence which he had committed with Riley, and therefore that the 
sending of the letters was an attempt to procure Price . 

That invitatior’ in that letter was no less remote from the ieiiaden than the 
invitation given by the appellant in this case and the meeting in fulfilment of 
that invitation, coupled, as it was, with a further invitation to another walk. 
Here, as in Rex v. Cope (1), in the circumstances which had occurred, the invitation 
in question was understood to be an invitation to an act of gross indecency, 
and the boy’s father and the police were informed, and it is not contended that an 
invitation, however veiled, which in the circumstances is an invitation to commit 
an act of gross indecency, is not an attempt to procure such an act. For these 
reasons, the appeal is dismissed. 

Appeal dismissed. 


Solicitors: Registrar, Courts-Martial Appeal Court (for the appellant); 
Director of Army Legal Services (for the Crown). 
G.F.L.B. 
(1) (1921), 86 J.P. 78. 
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(Lorp Gopparp, C.J., SELLERS AND Barry, JJ.) 
Dec. 18, 1953 
REG. v. BRIGHTON JUSTICES, Ez parte JARVIS 


Licensing—Occasional licence—Holder of off-licence—On-licence held in respect 
of other premises—Grant on undertaking by licensee not 0 sell for consumption 
on off-licence premises—Certiorari—Licensing Act, 1953 (1 and 2 Eliz. 
2, c. 46), s. 148 (1). 

The holder of an off-licence in respect of premises in Brighton, who was also the 
holder of a retailer’s on-licence in respect of premises in Taunton, applied in the 
latter capacity to licensing justices for the grant of an occasional licence in respect 
of the Brighton premises authorizing the sale by him of intoxicating liquor between 
the hours of 2.30 and 6 in the afternoon, which were outside the normally permitted 
hours, on Dec. 22, 23 and 24, 1953, on the occasion of Christmas shopping facilities. 
The justices granted the licence on the applicant’s undertaking not to sell any 
intoxicating liquor for consumption on the premises and to close the premises for 
the sale of intoxicating liquor at 7 o'clock. 

HEL Lp (i) that the consent granted by the justices under s. 148 (1) of the Licensing 
Act, 1953, was a judicial, and not an administrative, Act, and one in respect of 
which a remedy by certiorari would lie. 

Rez v. Rotherham Licensing JJ. Ez p. Chapman (1939) (103 J.P. 251) and Rex 
v. Torquay Licensing JJ. Ex p. Brockman (1951) (115 J.P. 514) applied. 

(ii) that an occasional licence was an on-licence and could be granted only to 
the holder of a retailer’s on-licence, and justices had no authority to grant such a 
licence, and to restrict it so as, in effect, to become an off-licence, and, therefore, 
an order of certiorari to quash the consent granted by the justices must issue. 

Morton for an order of certiorari. 

On Dec. 11, 1953, the respondent, Paul Andre Schremer Dauthieu, applied 
to justices for the county borough of Brighton under the Licensing Act, 1953, 
s. 148, for their consent to the grant of an occasional licence. He stated that he 
was the holder of an on-licence at the Bear Inn, 45 North Street, Taunton, 
Somerset, and also traded as ‘‘ Peter Dominic ” at 64, London Road, Brighton, 
in respect of which premises he held an off-licence. The grounds of his application 
were that in the period immediately prior to Christmas great pressure was 
experienced by his staff in conducting his business, and, if the application were 
granted to cover this special occasion, it would benefit afternoon shoppers. He, 
accordingly, asked for an occasional licence to permit sales to the public between 
the hours of 2.30 p.m. and 6 p.m. on Dec. 19, 21, 22, 23 and 24, 1953, at 64, 
London Road, Brighton, and undertook to allow no sales for consumption on 
the premises. In reply to the chief officer of police he stated that he had been 
interested in the off-licence at 64, London Road, Brighton, since November, 1953. 
The justices gave their consent to the grant of an occasional licence to the 
respondent 

“ (being the holder of a retailer's on-licence in respect of the Bear Inn, 
45, North Street, Taunton in the county of Somerset) authorising the sale 
by him of intoxicating liquor on Dec. 22, 23, and 24, 1953, between the 
hours of 2.30 p.m. and 6 p.m. in premises situated at 64, London Road, 
Brighton . . . on the occasion of Christmas shopping facilities.” 

Endorsed on the licence were the following words: 

“This occasional licence was granted on undertakings given by the 
[respondent] (a) not to sell any intoxicating liquor for consumption on 
the premises between 2.30 and 6 p.m. and (b) to close the premises for sale of 
intoxicating liquor for consumption off the premises at 7 p.m.” 
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The applicant, John William Charles Jarvis, a licensed victualler carrying on 
business at Park View Hotel, Preston Drive, Brighton, applied for an order of 
certiorari to bring up and quash the consent to the grant of the occasional 
licence on the grounds: 
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“(1) For the purposes of s. 151 of the Customs and Excise Act, 1952 
(which provides for the grant of occasional licences to the holders of retailers’ 
on-licences who have obtained the appropriate consent), the expression 
‘appropriate consent” means consent granted by justices of the peace 
under this section. (2) The justices shall not hear an application for consent 
unless satisfied that the applicant has served on the chief officer of police 
at least twenty-four hours’ notice of his intention to apply for the consent, 
stating the name and address of the applicant, the place and occasion for 
which the occasional licence is required, the period for which he requires 
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it to be in force, and the hours to be specified in the consent. (3) Without 
prejudice to any discretion of the justices under this section to refuse their 
consent, they shall not grant it unless they are of opinion that the grant of 
an occasional licence is expedient for the convenience and accommodation 
of the public.” 
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of Christmas shopping might be an “‘ occasion ”, but I do not know how “ shop- 
ping facilities * can be an “ occasion "’. However, I am not going to determine 
this case merely on that point. Then they put on the licence: 


“This occasional licence was granted on undertakings given by the 
[respondent] (a) not to sell any intoxicating liquor for consumption on the 
premises between 2.30 and 6 p.m. and (b) to close the premises for sale 
of intoxicating liquor for consumption off the premises at 7 p.m.” 


The justices can grant only a full on-licence. That is what an occasional licence 
must be. Whether or not they can impose any conditions I do not know. But 
what they have done here is to say: ‘‘ We will give you an occasional licence, 
that is to say, a full licence, on the terms that you use it only as an off-licence and 
sell at places where you have got an off-licence.” 

In fact, however, the justices have no power to consent to the grant of such a 
licence. There is no power to turn an off-licence into an on-licence in this way, 
and no power to restrict an on-licence into an off-licence. If the justices consent 
to the grant of an on-licence the licensee can sell only during, and for as long as, 
the permitted hours. If, on the other hand, he has an off-licence, he cannot 
have granted to him an on-licence which is in effect an off-licence merely to 
enable him to sell intoxicating liquor during hours when his off-licence does not 
allow him to do so. The object of an occasional licence (which is granted, for 
example, for a flower show, or a race meeting, or a festival occasion which may 
last as long as three weeks) is to give the public a chance of getting refreshment 
when attending at that particular place. Assuming for this purpose, without 


deciding the point, that other licensees are not interested persons, the issue of 
certiorari is discretionary and not as of right, and I think that this is eminently 
a case in which we should exercise our discretion and make an order because, 
if this state of affairs were allowed to continue, it would be an obvious way of 
getting round the provisions of the Licensing Act, 1953, and the justices would 
be acting in a way which, in our opinion, the law does not permit. The applica- 
tion, therefore, is granted. 


SELLERS, J.: Iagree. I think that the justices misconceived the position 
here. They consented to the grant of an on-licence for premises where no on- 
licence was required and where there was no occasion to grant one. Then they 
sought to turn what was obviously an on-licence, granted to the holder of a 
retailer’s on-licence, into something which was an off-licence and restrict it in a 
way which I do not think that they were empowered to do. 


BARRY, J.: I agree. Order for certiorari. 
Solicitors: Godden, Holme & Co., agents for Edwin Boxall & Kempe, Brighton 
(for the applicant); Blyth, Dutton, Wright & Bennett, agents for Graham 


Hooper & Betteridge, Brighton (for the respondent). 
T.R.F.B. 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp MERRIMAN, P.) 
Jan. 15, 1954 


Justices—Clerk—Presence in retiring room while justices consider decision — 
Matrimonial proceedings. 


LORD MERRIMAN, P.: In a statement made in the Divisional Court 
of the Queen’s Bench Division on Nov. 16, 1953 ([{1953] 2 All E.R. 1306) about 
clerks to justices being present when the justices have retired to consider their 
decision, Lorp Gopparp, C.J., said (ibid., 1307) that the ruling of that court 
did not apply to justices when exercising jurisdiction in matrimonial cases as 
they were then subject to the directions and control of this Division. Before 
making any pronouncement in response to several requests for a ruling by this 
court on the subject, I wished to consult the judges of this Division. I now have 
their authority to say that they agree with the statement I am about to make. 
I am also authorised by Lorp Smonps, L.C., to say that he approves of it. 
VaIsEyY, J., also asks me to say that he agrees with it. 

I wish to say at the outset that it rarely happens that an allegation of undue 
interference by the clerk in the decision of a complaint under the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, is made a ground 
of appeal to this Divisional Court. Nevertheless, it is at least as important in 
case of this class as in cases of other classes dealt with by courts of summary 
jurisdiction that the decision should be that of the justices themselves and not 
that of the justices and their clerk, and that, not only should this be so in fact, but 
that nothing should be done to give the parties or the public the impression that 
the clerk is influencing the decision. I am, therefore, in complete agreement with 
Lorp Gopparp, C.J., that it should not be as a matter of course that, 
if justices retire to consider their decision, the clerk should retire with them. 
Moreover, whether the justices invite the clerk to retire with them or send for him 
in the course of their deliberations, I agree that the clerk should always return 
to his place in court as soon as the justices release him, leaving them to complete 
their deliberations alone. Bearing in mind that domestic proceedings are often 
lengthy and may involve points of law in relation to the complaint itself or to the 
amount of maintenance, and that this court insists that a proper note of the 
evidence must be kept, and that, in the event of an appeal, justices must be 
prepared to state the reasons for their decision, I recognise that more often than 
not justices may properly wish to refresh their recollection of the evidence by 
recourse to the clerk’s note, or to seek his advice about the law, before coming 
to their decision. 

Having regard to the high standard of care which 1s generally shown by courts 
of summary jurisdiction in dealing with these domestic proceedings, I do not 
think it is necessary for me to say more than that I am confident that justices 
taking part in them may be trusted to act, and to ensure that they appear to 
act, on the fundamental principle that they alone are the judges. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., ByRNE AND PaRKER, JJ.) 
Jan. 19, 20, 1954 
DALY v. CANNON 


Public Health—Rag collection—Delivery of “‘ article” to person under fourteen— 
Goldfish—Public Health Act, 1936 (26 Geo. 5 and 1 Edw. 8, c. 49), s. 154 (1). 
By s. 154 (1) of the Public Health Act, 1936: ‘“‘ No person who collects . . . rags 
... Shall... (b) while engaged in collecting . . . sell or deliver, whether gratuitously 
or not... any article whatsoever to a person under the age of fourteen years.” 
A goldfish is not an “ article’ within the meaning of this subsection, as the 
word “ article ” is apt to describe an inanimate object only. 

Case StaTepD by Essex justices. 

On July 29, 1953, at a court of summary jurisdiction sitting at Stratford, the 
appellant, Sidney Richard Daly, the chief sanitary inspector for Ilford Corpora- 
tion, preferred an information against the respondent, William James Cannon, 
charging that he, on Apr. 29, 1953, being a person who collected rags and was 
then engaged in collecting such articles in Uphall Road, in the borough of Ilford, 
did deliver a certain article, namely, a goldfish, to Lesley Cullen, being a person 
under the age of fourteen years, contrary to s. 154 of the Public Health Act, 1936. 
It was proved or admitted that on the date specified the respondent was a person 
who collected rags; that on the date and at the place specified he was engaged 
in collecting rags and delivered to Lesley Cullen a live goldfish; and that Lesley 
Cullen was then a person under the age of fourteen years. 

On behalf of the appellant it was contended that a live goldfish was an “article ”’ 
within the meaning of s. 154 (1) of the Public Health Act, 1936. The respondent 
did not attend before the justices. He sent them a letter in which he stated that 
he wished to plead Guilty, but he had been unaware that it was an offence to 
give away a goldfish. The justices were referred to Llandaff & Canton District 
Market Co. v. Lyndon (1) and West Ham Corpn. v. Markham (2). 

The justices were of the opinion that a live goldfish was not an article within 
the meaning of s. 154 (1) of the Act of 1936, and they dismissed the information. 


A. E. Holdsworth for the appellant. 
The respondent did not appear. 


LORD GODDARD, C.J.: Section 154 (1) of the Public Health Act, 1936, 

under which the respondent was summoned is in these terms: 

“No person who collects or deals in rags, old clothes or similar articles, 
and no person assisting, or acting on behalf of, any such person as aforesaid, 
shall—(a) in or from any shop or premises used for, or in connection with, 
the business of a dealer in any such articles as aforesaid; or (b) while 
engaged in collecting any such articles as aforesaid, sell or deliver, whether 
gratuitously or not, any article of food or drink to any person, or any 
article whatsoever to a person under the age of fourteen years.” 

That sub-section replaced s. 73 (1) of the Public Health Act, 1925, which made 
it an offence to give to @ person 

“‘in connection with the business of a rag and bone merchant any article 
of food or any balloon or other toy ”. 

Section 154 (1) of the Public Health Act, 1936, appears in Part V of the Act, 


(1) (1860), 25 J.P. 295; 8 C.B.N.S. 515. 
(2) (1953), 117 J.P.Jo. 24. 
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which is headed ‘“ Prevention, notification and treatment of disease”. No 
doubt, the object of the legislature was to prevent as far as possible infected 
articles being passed from hand to hand so that disease might be spread. It is 
not what I may call a police section, like a section introduced for the purpose 
of preventing the receiving of stolen goods or matters of that sort. It concerns 
simply the prevention or spread of disease. 

It seems that in this case a boy under the age of fourteen years took some 
rags to the respondent and received in return a live goldfish. We are told, and 
I daresay it is the fact, that goldfish are found to be an inducement to boys 
to bring rags, and if the rag and bone man gave a boy a goldfish in a bowl, 
the bowl would, no doubt, be an article. In the present case the boy 
brought a bowl for the goldfish to be put in. The question is: Is a goldfish an 
article ? The respondent wrote a letter to the court and said that he was very 
sorry if he had done anything wrong, but that he understood that a magistrate 
had held that it was not wrong as a goldfish was not an article. On Dec. 11, 
1953, the stipendiary magistrate at West Ham gave a considered, and, in our 
opinion, extremely sensible, judgment in West Ham Corpn. v. Markham (1) when 
he said that he saw no reason why the word “ article ’ should not be construed 
in its popular sense and that no ordinary person would call a goldfish an 
article. 

Section 154 (2) provides a penalty of £5 for breach of the section. It is a 
well-known canon of construction that if there is an ambiguity or something 
which is capable of two constructions, the construction which is most favourable 
to an accused person and will not involve the imposition of a penalty is always 
applied. Would anybody in ordinary common parlance talk about a goldfish 
as an “article” ? I do not think he would. If the statute had said “ article or 
thing ’’, as some statutes have provided, there could be no doubt, I think, that a 
goldfish would be a “ thing”. That point came before the High Court of Northern 
Ireland in Rex (U.D.C. of Portadown) v. Armagh Chairman & Justices (2) where 
Moore, C.J., having to construe a section which dealt with “ article’ and 
“thing ”, said ([1931] N.I. 212) he thought 

“ article’ is appropriate to inanimate chattels; ‘things’ both to 
animate and inanimate.” 
I think it is a difficult point in some respects, and, if it is thought that goldfish 
spread disease—I do not know whether or not they do so—it would be easy for 
Parliament to alter the law. But, bearing in mind that, if there is a doubt as 
to the construction, we ought to prefer the construction which is against the 
imposition of a penalty, I think it is a straining of language to say that a goldfish 
is an article. Accordingly, I think the judgment, to which I have referred, of 
the West Ham magistrate was right and I should be prepared to adopt it as my 
own. In these circumstances, I think the justices came to a right decision in 
point of law that a goldfish is not an article, and, accordingly, this appeal should 
be dismissed. 
BYRNE, J.: I agree. 
PARKER, J.: I agree. 
Appeal dismissed. 

Solicitor: K. F. B. Nicholls, town clerk, Ilford (for the appellant). 

T.R.F.B. 


(1) (1953), 117 J.P.Jo. 24. 
(2) [1931] N.I. 209. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., ByRNE AND PARKER, JJ.) 
Jan. 20, 1954 
FISHER v. BARRETT & POMEROY (BAKERS), LTD. 


Food and Drugs—Sale of food unfit for human consumption—Bread—Proceedings 
taken against bakers as manufacturers—Information dismissed as misconceived 
—Food and Drugs Act, 1938 (1 and 2 Geo. 6, c. 56), 8. 9 (1) (a), s. 9 (2), 
s. 83 (3). 

A bread roll which was being prepared in a canteen by being cut into sandwiches 
was found to contain part of a smoked cigarette. Proceedings were taken against 
the original bakers as manufacturers under s. 83 (3) of the Food and Drugs Act, 
1938, for selling a roll which was intended for, but was unfit for, human consumption, 
contrary to s. 9 of the Act. Before the defendants were called on to plead, it was 
contended on their behalf that the prosecutor should elect whether he was 
proceeding under s. 9 (1) (a) or s. 9 (2) of the Act. The prosecutor having stated 
that, as the prosecution was brought under s. 83 (3) of the Act, s. 9 (1) (a) must 
be relied on, the magistrate ruled that the prosecutor should elect, and that, in 
view of his contention, he must be deemed to have elected to proceed under s. 9 
(1) (a), and the summons was, accordingly, amended. At the close of the case for 
the prosecution the magistrate dismissed the information on the ground that the 
prosecution was misconceived in that, contrary to the intention of the Act, the 
proceedings had been brought under s. 9 (1) (a) instead of under s. 9 (2). 

Hetp, that, the only questions being whether the roll was unfit for human 
consumption, and, if so, whether the defendants were liable as manufacturers, 
the proceedings had been correctly brought under s. 83 (3) and s. 9 (1) (a) of the 
Act, and that the case must be remitted to the magistrate for him to hear and 


determine. 

Case Statep by the Chief Metropolitan Magistrate. 

At a court of summary jurisdiction sitting at Bow Street Magistrate's Court on 
Sept. 17, 1953, the appellant, Stanley George Fisher, a sanitary inspector for the 
borough of Holborn, preferred an information under s. 83 (3) of the Food and 
Drugs Act, 1938, against the respondents, Barrett & Pomeroy (Bakers), Ltd., 
alleging that in June, 1953, they sold to Leigh Bakeries, Ltd., of 165, Drury Lane, 
Holborn, a bread roll, which was intended for, but was unfit for, human consump- 
tion, in that it contained part of a cigarette, contrary to s. 9 of the Act, and which 
Leigh Bakeries, Ltd., subsequently sold to Eastern Carpets, Ltd., of 4, Newton 
Street, Holborn. Before the respondents were called on to plead it was contended 
on their behalf that the proceedings were brought “under s. 9” of the Act 
which contained two sub-sections, sub-s. (1) (a) and sub-s. (2), under either of 
which the proceedings could be brought, and that, as the course taken by the 
respondents might differ according to the sub-section used, the appellant should 
elect whether he was proceeding under s. 9 (1) (a) or s. 9 (2). It was contended on 
behalf of the appellant that the prosecution was brought under s. 83 (3) of the 
Act, but that s. 9 (1) (a) must be relied on, being the sub-section which created 
the offence of selling food intended for, but unfit for, human consumption, 
and these words were quoted in the information. The magistrate was of opinion 
that the appellant should elect and that his contention should be taken as an 
election to proceed under s. 9 (1) (a), and the summons was, accordingly, amended. 

The case proceeded and the following facts were found. The respondents 
sold the bread roll, with others, it being unfit for human consumption in that 
it contained the end of a smoked cigarette, to Leigh Bakeries, Ltd., who sold 
the roll, with others, to Eastern Carpets, Ltd. Eastern Carpets, Ltd. had the 
roll in their possession for preparation for sale at their canteen, but, on dis- 
covering on completion of the preparation that the roll was unfit for human 





118 LOCAL GOVERNMENT REVIEW REPORTS 125 


consumption, they withdrew it from sale. The roll was intended by the respon- 
dents, by Leigh Bakeries, Ltd. and by Eastern Carpets, Ltd. at all material 
times up to the time of its withdrawal from sale, for human consumption by an 
ultimate purchaser. At the conclusion of the appellant's case it was submitted 
by the respondents that no case had been made out for them to answer. It was 
contended on behalf of the respondents that the word “ sells” in s. 9 (1) (a) of 
the Act must be interpreted to mean “ sells by retail”’ or, at least, ‘“‘ makes a 
sale other than the sale contemplated by s. 9 (2) ” of the Act since there was a 
presumption that Parliament enacts nothing in vain, and, if a sale of the type 
described in s. 9 (2) were an offence under s. 9 (1) (a), then s. 9 (2) would be 
otiose and unnecessary. Inasmuch as Eastern Carpets, Ltd. had the roll in their 
possession for the purpose of preparation for sale, and inasmuch as the 
relevant food and drugs authority had made no adjudication under s. 83 (3) of 
the Act in respect of Eastern Carpets, Ltd., it must be taken for the purpose of 
proceedings that Eastern Carpets, Ltd. had committed an offence against s. 9 
(1) (a) in respect of the roll. In the premises, the offence, if any, committed by 
Leigh Bakeries, Ltd., with which offence the respondents were charged by 
virtue of s. 83 (3) of the Act, was an offence against s. 9 (2) of the Aet, and hence 
outside the provisions of s. 9 (1) (a) of the Act. The respondents were gravely 
prejudiced by being charged under s. 9 (1) (a) and not under s. 9 (2) in that they 
were deprived of the opportunity of putting forward a defence under s. 9 (3) of 
the Act, that defence not being available to persons charged with offences under 
s. 9 (1) (a). 

The magistrate, without hearing the appellant further, dismissed the informa- 
tion on the ground that, in the premises, the prosecution was misconceived in 


that, contrary to the intention of the Act, the proceedings were brought under 
8. 9 (1) (a) instead of under s. 9 (2) and the appellant appealed. 


Paul Wrightson for the appellant. 
Galpin for the respondents. 


LORD GODDARD, C.J., stated the facts and continued: Section 83 (3) 
is the sub-section which really matters in this case, and I think the mistake 
that has been made is that too much attention has been paid to s. 9 (1) (a). 
Section 83 (3) is in these terms: 


‘““ Where it appears to the authority concerned that an offence has been 
committed in respect of which proceedings might be taken under this Act 
against some person and the authority are reasonably satisfied that the 
offence of which complaint is made was due to an act or default of some 
other person and that the first-mentioned person could establish a defence 
under sub-s. (1) of this section, they may cause proceedings to be 
taken against that other person without first causing proceedings to be taken 
against the first-mentioned person. In any such proceedings the defendant 
may be charged with and, on proof that the contravention was due to his 
act or default, be convicted of, the offence with which the first-mentioned 
person might have been charged.” 

This court has said on more than one occasion that in the case of a manufacturer 
or wholesaler the mere fact that he sold the goods may be an act or default. 
It generally is. The offence which had been committed here by someone was 
selling bread which was unfit for human consumption, which is an offence under 
s. 2 (1) (a). Having established that that is the offence, if the local authority 
are satisfied that some person other than the actual! seller is, in fact, respon- 
sible for the condition of the goods, they can proceed against that person, 
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which is what was done here. It follows that the only question was whether 
the bread roll sold was unfit for human consumption, and whether, in those 
circumstances, the respondents, as the manufacturers, were liable. 

At the hearing an application was made to the learned magistrate to put the 
prosecutor to his election whether he would proceed under s. 9 (1) (a) or under 
s. 9 (2), and it was said he ought to proceed under sub-s. (2), because, if he did 
not, he would deprive the defendants of a defence. The prosecutor, quite rightly, 
took the point that he was not bound to elect, and I do not think there was any 
question of election. The summons charged selling; that was the offence. 
Sub-section (2) of s. 9 deals, I think, with an entirely different matter. It is 
procedural, and is in these terms: 


“Where food in respect of which an offence under para. (a) of the 
preceding sub-section has been committed was sold to the offender by some 
other person, that person also shall, subject to the provisions of this section, 
be guilty of an offence.” 


“‘ Subject to the provisions of this section ” refers to provisions which may give 
that person a defence in certain circumstances. That sub-section simply means 
that where A. is prosecuted for the offence of selling unfit food and that offence 
has been proved against him, the person who supplied that food to A. may also 
be prosecuted, and all that it is necessary to show is that he supplied the food 
in respect of which A. has been convicted. It is true that he is given a defence, if, 
for instance, he can prove that when he sold the food to A. it was in perfectly 
good order. Take, for instance, fish or game. The person who supplies fish to 
the fishmonger may have supplied it when it was in good order, and it may not 
be sold by the fishmonger till it has gone bad. Then, of course, the person who 
supplied it would not be guilty, but that is not this case. I think that undue 
attention was paid to s. 9 (2) and s. 9 (3), which have nothing to do with this 
case, whereas all that mattered here was s. 9 (1) (a) and s. 83 (3). The case must 
go back to the learned magistrate with an intimation that the information was 
perfectly good, that the offence was proved by the prosecution under the 
combined sections, and, that, therefore, it is for him to proceed to hear any 
evidence the respondents wish to bring forward or any submissions they wish 
to make. The appellant must have the costs of this argument. 


BYRNE, J.: I agree. 
PARKER, J.: I agree. 
Case remitted. 
Solicitors: C. F. S. Chapple, town clerk, Borough of Holborn (for the 


appellant); Lethbridges (for the respondents). 
T.R.F.B. 
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PEOPLE’S REFRESHMENT HOUSE ASSOCIATION, LTD. v. JONES 


Wages Control—Minimum wage—** Benefits or advantages in connection with any 
employment ’’—Payments by worker to be deemed deduction from wages— 
Manager of licensed non-residential establishment—Payment to employer for 
grant of right to carry on catering business—Catering Wages Act, 1943 (6 and 7 
Geo. 6, c. 24), s. 10 (3). 

By s. 10 (3) of the Catering Wages Act, 1943: ‘‘ Where any benefits or advantages 
are provided, in connection with any employment, by the employer . . . any sum 
paid by the worker in respect of those benefits or advantages shall be deemed for 
the purposes of this Act to have been deducted by the employer from his 
remuneration ’’. By an agreement in writing the appellants employed a manager 
at a non-residential licensed establishment owned by them at a salary to be paid 
in accordance with the scales laid down by the Catering Wages Act, 1943, and 
any order made thereunder. By a second agreement in writing, made on the same 
day, which, it was expressly provided, should be read together with the first, 
the appellants agreed that the manager should, during the term of his service 
agreement, carry on a catering business on the premises and retain the profits for 
himself in consideration of paying to them a weekly sum of £3 out of the profits. 
An information having been preferred by the respondent against the appellants 
charging them with having failed to pay the manager the minimum statutory 
remuneration during a particular month, the justices were of opinion that the sum 
of £13 paid by the manager to the appellants for the month in question should be 
deducted in arriving at the remuneration received by him from the appellants. 
and that, accordingly, the manager had not received the remuneration due to him 
under the Act, and they convicted the appellants. 

HELD, that the test whether a payment by a worker to an employer should be 
treated as a deduction under s. 10 (3) was whether it was in respect of a benefit 
or advantage provided in connection with the employment; that, as it was 
expressly provided in the present case that the two agreements should be read 
together, the payment could not be held to be a separate and independent trans- 
action, but must be held to have been made in respect of a benefit conferred in 
connection with the worker’s employment as manager; and that the conviction 
was, therefore, right. 


CasE STATED by Southampton justices. 

At a court of summary jurisdiction sitting at Romsey on June 26, 1953, the 
respondent, Freda Ella Jones, on behalf of the Minister of Labour and National 
Service, preferred an information against the appellants, People’s Refreshment 
House Association, Ltd., that they on or about Dee. 1, 1952, being employers 
of workers to whom the Wages Regulation (Licensed Non-Residential Establish- 
ment) (Managers and Club Stewards) Order, 1952 (S.I., 1952, No. 205), applied, 
at the Horns Inn, Nursling, unlawfully failed to pay to Leonard Thomas 
Anderson, one of the said workers, remuneration not less than the statutory 
minimum remuneration, clear of all deductions, contrary to s. 9 (2) of the Catering 
Wages Act, 1943, and the said order. 

It was proved or admitted that: (i) Anderson was at all material times 
employed by the appellants as manager (category A) at the Horns Inn, Nursling, 
Southampton, which was a licensed non-residential establishment within the 
meaning of the order. Anderson’s wife was required by the appellants to assist 
in the work of the establishment, and both persons were provided by the 
appellants with accommodation as defined in para. 26 of the order, but not with 
full board. In respect of their said employments, Anderson and his wife were 
workers to whom the schedule to the order applied. (ii) Anderson had been 
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employed by the appellants at the Horns Inn as manager since April, 1946. 
On Apr. 17, 1952, two agreements in writing were entered into, and these 
agreements were in operation in November, 1952. The first, referred to as the 
‘“ Agreement for service’ was between the appellants and Anderson and his 
wife, and the second, referred to as the ‘ Catering agreement " was between the 
appellants and Anderson, Clauses 5 and 7 of the second agreement provided 
that it was to be read with the first agreement and should terminate with it. 
(iii) By cl. 20 of the “ Agreement for service” the appellants could terminate 
it by one month's notice, and pursuant to that clause the appellants did terminate 
the agreement by giving one month’s notice to Anderson in the early part of 
November, 1952, and, accordingly, both the “ Agreement for service ” and the 
‘“ Catering agreement "’ were due to terminate in the early part of December, 
1952. (iv) By cl. 14 of the “ Agreement for service ” the appellants settled with 
Anderson monthly in arrear, crediting him with his salary and other moneys 
due to him, the sum so credited in respect of his salary being in accordance with 
the scales laid down by the Act of 1943 and the order of 1952. Anderson was also 
entitled to one-half of the rent received from lodgers and 3d. per dozen on aerated 
waters sold, plus £1 15s. a week towards help. By cl. 23 provision was made 
for Mrs. Anderson's wages in accordance with the Act and the order, and, if no 
part of the Act or order provided for her wages, they were to be 30s. per week, 
payable to her by Anderson on behalf of the appellants. (v) By cl. 4 of the 
‘ Catering agreement "’, in consideration of the appellants allowing Anderson to 
carry on a catering business at the Horns Inn and receive and retain for himself the 
profits arising from such business (but not profits arising from the sale of mineral 
waters or packed goods) and in consideration of the appellants paying for the 
lighting and heating, and providing the utensils and use of the dining rooms, 
Anderson agreed to pay to the appellants the sum of £3 a week out of his profits 
from the said catering business. (vi) According to the usual course of business 
between the parties, Anderson performed his obligation to pay the sum of £3 
a week by paying to the appellants a sum of £13 in respect of each month. He 
paid this sum to the appellants at the same time as he paid to them the takings 
for the first week of the next following month. (vii) For the month of November, 
1952, Anderson furnished the appellants an expenses sheet on their printed 
form, and credited them with £13 under the heading of “ rent". On receipt of 
this document the appellants wrote a letter to him on Nov. 21, 1952. Anderson 
then paid the appellants the sum of £13 in a cheque for a larger amount. (viii) 
Anderson was paid by the appellants the sum of £46 0s. 8d. shown in the amended 
expenses sheet. Of that sum, £8 lls. 3d. was for repayment of his expenses as 
shown, £29 13s. 6d. represented the wages of himself and his wife (after deducting 
£1 4s. in respect of their share of the sums to be paid in respect of the National 
Insurance (Industrial Injuries) Act, 1946, and subject to a further deduction of 
5s. in respect of income tax), £7 lls. 8d. represented the monthly total of the 
weekly sum of £1 15s. referred to in cl. 14 of the “‘ Agreement for service ’’, which 
sum was retained by the said Anderson and was remuneration received by him 
as were the sums of 6s. in respect of his share of the rent received from lodgers 
and 3s. 3d. in respect of aerated waters sold, which sums were also paid in respect 
of the matters set out in the said para. 14. Before deductions in respect of 
national insurance and income tax were made, the minimum sum payable to 
him under the Act and order was £24 7s. 6d. and the minimum sum payable 
to his wife under the Act and order was £6 10s. (ix) Under the “‘ Catering agree- 
ment ” he had to pay out of the profits of the catering business the sum of £3 
per week or £13 for the month of November. He and his wife gave evidence that, 
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in their opinion, the profits from that business for that month were very small 
and probably not more than £1 13s., but they kept no books and were unable 
to give the figures of their receipts or takings. (x) Anderson paid to the appellants 
in accordance with the ‘‘ Catering agreement ” the sum of £13 for the month of 
November in respect of the catering business, and, if this sum could properly 
be set off against his remuneration, his remuneration would be reduced to 
£21 1s. 5d., thus being below the statutory minimum. Neither when making 
this payment nor at any other time did Anderson inform the appellants that it 
was not paid out of the profits of the catering business, nor did he inform them 
what were the profits of the catering business. (xi) On May 24, 1953, the 
respondent sent to the appellants a letter attaching a statement setting out what 
she alleged were the details of the remuneration of Anderson in the month of 
November, 1952. This statement also showed that, if the said sum of £13 had 
to be debited to Anderson to arrive at his wages for the purposes of the said Act 
and order, there was a deficiency of £3 6s. 1d., save as to any deductions properly 
to be made in respect of national insurance and income tax. 

On behalf of the appellants it was contended: (a) that the respondent’s 
statement referred to in para. (xi) was incorrect in that the charge of £13 made 
under the “‘ Catering agreement ” was incorrectly included in the calculation of 
** remuneration ’’ because it was, not a deduction from remuneration, but a 
separate payment to be made out of the profits of the catering business and was 
in fact paid separately and on a different date from the said remuneration; 
(b) that the two agreements should not be read together, but were separate 
agreements; (c) that the appellants had the right to assume that the profits 
of the catering business amounted to at least £13; (d) that, if the profits of the 
catering business should be included in the calculation of remuneration, the 
appellants could not be convicted of an underpayment under the Act and order 
on a mere estimate confined to the opinion of Anderson and his wife that they 
made very small profits in the month of November, 1952, but had no books 
and did not know what their expenditure or their takings were in that month, 
particularly as Anderson had paid the £13 to the appellants and had never 
mentioned this alleged deficiency of profits until the hearing before the justices ; 
(e) that Anderson had received the remuneration due to him under the said Act 
and order in respect of the month of November, 1952. 

On behalf of the respondent it was contended: (a) that the object of the Act 
was to ensure that the net remuneration received by a worker from his employer 
was not less than the statutory minimum remuneration; (b) that, in determining 
the remuneration paid to a worker, one must have regard to the arrangement 
between the employer and the worker as a whole and see what the final effect of 
it was; (c) that any system of payment which finally resulted in a worker 
receiving as wages a net sum less than that fixed by the appropriate wages 
regulation order was a contravention of the Act; (d) that the arrangement 
between the employer and the worker in this case, though dual in form, was 
single in substance; (e) that the sum of £13 a month which was paid by Anderson 
and accepted by the appellants in respect of the “ Catering agreement ”’ was, in 
the circumstances of the case, a sum which should be deducted in arriving at 
the net remuneration paid by the appellants to Anderson in respect of his 
employment at the Horns Inn; (f) that in the circumstances the appellants were 
under a duty to ascertain the amount of profits resulting from the catering 
business in order to ensure that Anderson received at least the statutory minimum 


remuneration. 
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The justices were referred to Williams v. Smith (1) and Long Eaton Co-operative 
Society, Lid. v. Smith (2) and were of the opinion that: (i) the two agreements 
should be read together; (ii) the sum of £13 paid for the month of November, 
1952, by Anderson in respect of the catering business should be deducted 
in arriving at the remuneration received by him from the appellants; and (iii) 
in the premises Anderson had not received the remuneration due to him under 
the Act and order in respect of the month of November, 1952. They, accordingly, 
convicted the appellants of the offence charged, and ordered them to pay a 
fine of £10 and ten guineas costs. 

The appellants appealed. In the Divisional Court the respondent relied on 
s. 10 (3) of the Act of 1943 and contended that the payment of the £3 under the 
catering agreement was to be deemed to be a deduction from the wages. 


Beney, Q.C., and C. J. A. Doughty for the appellants. 
S. B. R. Cooke for the respondent. 


LORD GODDARD, C.J.: On Apr. 17, 1952, one Anderson was employed 
under an agreement in writing to serve as the manager of the licensed premises 
known as the Horns Inn, Nursling, Southampton. The agreement—and no one 
suggests that it is otherwise than a bona fide agreement—provided in cl. 14: 


‘“*.,. the manager’s salary under this agreement shall be payable monthly 
and in accordance with the scales laid down by the Catering Wages Act, 
1943, and/or any order made thereunder. The manager shall be entitled 
to and shall be credited with one half the rent received from lodgers and 
with 3d. a dozen on aerated waters sold. £1 15s. per week allowed towards 
help.” 

The appellants are one of the associations conducted to encourage the sale of 
aerated waters rather than alcoholic liquors, and, therefore, the manager is given 
an inducement to sell non-alcoholic beverages. Provided he is lucky enough to 
get lodgers from time to time and to sell some aerated waters, he is going to 
get more than the minimum wage. Some managers of those houses like to do 
the catering themselves and others prefer that they should simply act as managers 
and not have a direct interest in the catering, and so a second agreement was 
made on the same day and recited: 

““ Whereas the [appellants] are the proprietors of the property goodwill 
and utensils of a catering business carried on or to be carried on in the 
licensed premises known as the Horns Inn situate at Nursling in the county 
of Hampshire. And whereas the caterer has been appointed manager of 
the same premises under an agreement which is called ‘the principal 
agreement ’ and is anxious and willing to carry on a catering business at the 
said premises and the association are willing for him so to do.” 

Then it provides: 

““(1) The caterer shall have the sole and exclusive right at all times 
during the continuance of this agreement to supply to customers good and 
well prepared food either hot or cold according to demand and also tea 
coffee cocoa and all other articles of food that are usually supplied in a 
well-ordered eating-house or coffee tavern. (2) The [appellants] will provide 
all trade utensils furniture crockery and glass for the purpose of carrying 
on the said business and the caterer will at his own expense replace or 
repair all such articles as are damaged or destroyed (damage to articles 


(1) 98 J.P. 231; [1934] 2 K.B. 158. 
(2) 113 J.P. 185; [1949] 1 All E.R. 633; [1949] 2 K.B. 144. 
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of crockery or glass broken or worn out by fair wear and tear excepted). 
The caterer shall also be entitled to have the use without any charge therefor 
of the dining room or rooms in the said licensed premises for the purpose of 
carrying on the said catering business. The [appeliants] will also provide 
without expense to the caterer the heating and lighting of the said dining 
room or rooms and the heating necessary for cooking the food for the said 
business.” 

By cl. 3 it is provided that the caterer should purchase on his own account the 

provisions, except those excluded. Then comes cl. 4 which is said to amount 

to a breach of the Catering Wages Act, 1943: 


“* In consideration of the [appellants] allowing the caterer to carry on the 
said catering business and receive and retain for himself the profits arising 
from such business (but not profits arising from the sale of mineral waters 
or packed goods) and in consideration of the [appellants] paying for the 
lighting and heating, providing the utensils and the use of the room or rooms 
specified in cl. 2 hereof the caterer agrees to pay the [appellants] the weekly 
sum of £3 for the said catering business out of his profits therefrom.” 


Clause 5 reads as follows: 


“This agreement shall be read with the principal agreement but is 
subsidiary thereto and nothing in this agreement shall qualify or prejudice 
the provisions of cl. 11 of the principal agreement.” 


Clause 11 of the principal agreement is the one under which the manager is 
obliged to keep proper books and accounts, and so forth. Then it is also provided 
by cl. 7: 


“If for any reason the principal agreement becomes determined this 
agreement shall immediately become and be determined save only for the 
validity of acts done and obligations acquired during its currency.” 


I do not think I need go into the various facts relating to the accounts which 
were drawn up at the end of the employment, but the fact remains that the manager 
did pay to the appellants £3 a week, and at the close of his employment he sent 
them a cheque for that amount, although he said that he had not made £3 a week. 
He was only bound to pay £3 a week under the agreement if he made a profit. 
If he chose to pay them that sum, though he had not made any profit, it would 
be difficult to see, if it were otherwise permitted by the Act, that the appellants 
would commit an offence because he paid a sum which amounted to £3 a week, 
but that is not the point we have to decide. 


The point arises under the Catering Wages Act, 1943, s. 10 (3), which provides: 


“‘ Where any benefits or advantages are provided, in connection with any 
employment, by the employer or by some other person under arrangements 
with the employer, then, whether or not the benefits or advantages are 
authorised to be reckonec. as payment of wages in lieu of payment in cash, 
any sum paid by the worker in respect of those benefits or advantages 
shall be deemed for the purposes of this Act to have been deducted by the 
employer from his remuneration.” 


One of the objects of the Act is to provide that the payments shall be in cash, 
and the sub-section is similar to the provisions of the Truck Acts, 1831 to 1940, 
namely, deductions are not allowed to be made from a worker’s remuneration 
except in so far as the wages regulation order may provide that certain sums 
shall be deducted. Our attention has been called to the Wages Regulation 
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(Licensed Non-Residential Establishment) (Managers and Club Stewards) Order, 
1952 (S.1., 1952, No. 205), schedule, Part I, para. 7, which provides that, if 
board is provided, a certain sum may be deducted in respect of that board. 
I have no doubt that s. 10 (3) was put in by Parliament to prevent evasion. In 
the present case I do not think there has been any attempt to evade the Act. 
It was provided that the manager should be, and he was, paid a minimum wage. 
So far as I can see, he was generally paid rather more than the minimum wage, 
but it is said that what has happened here is caught by the words of s. 10 (3) 
and, if so, we are bound to give effect to it. 

In my judgment, it is impossible to say that this catering agreement did not 
confer on the manager a benefit or advantage. It gave him the benefit of carrying 
on a@ catering business, keeping for hirnself the profits less £3. I cannot see that 
that benefit or advantage was not provided in connection with the employment. 
It clearly was. The agreement under which he was appointed catering manager 
was not only made on the same day as the principal agreement which appointed 
him manager, but the principal agreement is referred to in the catering agreement, 
el. 5 of which provides that the catering agreement is to be read with the 
principal agreement, though it is said to be subsidiary thereto. Under the 
catering agreement he is to pay £3 a week to his employers, not in any circum- 
stances but provided he makes profits, and he did pay £3 a week. But the Act 
of 1943 provides in s. 10 (3): 

‘““... any sum paid by the worker in respect of those benefits or advantages 

[the £3] shall be deemed for the purposes of this Act to have been deducted 

by the employer from his remuneration.” 


In the present case I think it works a hardship on the appellants, although there 
has been no evasion of the Act. Indeed, we were told by counsel who appears 
for the Ministry of Labour and National Service in these cases, and it is conceded, 
so far as I can see, rightly (though I am not deciding this point because the 
Minister might take some different view and might consider it hereafter), that, 
if this agreement were worded that the manager was to pay over all the profits 
of the catering business to the appellants who were then to return the profits 
to him less £3, that would not be caught by the Act. If that is so, it seems an 
unfortunate situation, which, possibly, the Minister might think fit to remedy by 
altering the wages schedule. We are not criticising the action taken by the 
respondent because it is the duty of the Ministry to see that this Act is obeyed, 
or the provisions of s. 10 (3) because we can see that it is often necessary to 
have such a provision to prevent evasion. I am only pointing out that in this 
particular case it seems that the manager was getting not only his minimum 
wage in cash, but more than his minimum wage. But, on account of the way 
this sub-section is worded, the transaction is caught by the concluding words. 

The test in the present case must be whether or not the catering agreement 
was & separate and independent agreement—whether or not the two documents 
could be looked at as entirely separate contracts. That was the view of the Court 
of Appeal in Long Eaton Co-operative Society, Lid. v. Smith (1). That case dealt 
with agricultural wages, and in the Agricultural Wages (Regulation) Act, 1924, 
s. 7, there were not such strong words as there are in the Catering Wages Act, 
1943. In that case an agricultural worker was engaged at a minimum wage 
and was paid the right wae, but he also asked to be accepted by his employers 
as the tenant of a cottage. It was not a cottage in the ordinary sense of a tied 
farm cottage, but was a cottage independent of the farm which he asked to 
be allowed to take, and for it he agreed to make a weekly payment. The Court 


(1) 113 J.P. 185; [1949] 1 All E.R. 633; [1949] 2 K.B. 144. 
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of Appeal held that that payment could not be looked on as a deduction from 
his wages because they regarded the contract of tenancy of the cottage as entirely 
separate from the contract of employment. I feel that I cannot take that view 
of the two agreements in the present case. I think they are really one and the 
same agreement although they are contained in two different documents. Those 
documents must be read together. Although, I daresay, it is possible to have 
an independent caterer in a refreshment house of this sort carrying on an 
independent business, in the present case I am clearly of opinion that the manager 
was carrying on this business qua manager. He was the manager, and, as 
manager, given the benefit of providing the food and taking the profits less 
£3. But, by reason of the words of sub-s. (3), the fact that he pays the £3 must, 
I think, be treated as a deduction from his minimum wage, although, as I say, 
it seems to be conceded that the same transaction could well be carried out in 
another way. In these circumstances, I think the justices came to a right decision, 
and this appeal fails. 


BYRNE, J.: I agree. 


PARKER, J.: I agree. The short point is whether the undoubted benefit 
with which the manager was provided by the appellants was in connection with 
his employment. It seems to me that whether or not in any particular case a 
benefit is provided in connection with the employment or forms part of an 
entirely separate bargain must be a question of fact. One of the contentions 
raised before the justices by the respondent was that, in determining the remuner- 
ation paid to a worker, one must have regard to the arrangement between the 
employer and the worker as a whole and see what is the final effect of it. It 
seems to me perfectly clear from the findings of the justices that they came to 
the conclusion that these two agreements were not separate bargains, but were 
part and parcel of one single transaction. Accordingly, that being a finding 
on a question of fact, it cannot be challenged unless it is shown that they have 
misdirected themselves in law or there was no evidence on which they could so 
find. So far from that being the case, it seems to me when one looks at these 
agreements and sees that the second, catering, agreement was made subsidiary 
to the principal agreement, when one sees that the appellants were not content 
for this man to remain as caterer once he ceased to be manager, and when one 
appreciates that the offer of becoming caterer was really an inducement to 
become manager, it seems to me impossible to say that the benefit provided was 
not in connection with his employment. 

Appeal dismissed. 


Solicitors: Faithfull, Owen, Wright & Armstrong (for the appellants) ; Solicitor, 
Ministry of Labour and National Service (for the respondent). 
T.R.F.B. 
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HOPE v. BROWN 


Criminal Law—Attempt—Sale above maximum permitted price—Meat—Meat 
parcels prepared with correct price tickets—False price tickets kept separately 
Intention later to affix to parcels—Meat (Prices) (Great Britain) Order, 1952 
(S.I., 1952, No. 1122), art. 3. 

Packages of meat with tickets correctly specifying the contents and prices were 
found in the refrigerator of a butcher's shop, of which the defendant was manager. 
Another set of tickets specifying prices above the maximum permitted prices were 
found in a drawer in the shop. The defendant had instructed an employee to 
substitute those tickets before the delivery of the meat. An information charging 
the defendant with attempting to sell meat at a price in excess of the maximum 
permitted price was dismissed by justices. 

Hew.p, the defendant’s acts amounted merely to an intention to commit the 
offence and preparation for its commission, and were not sufficiently connected 
with the offence to constitute an attempt. 


Case Statrep by Lancashire justices. 

At a court of summary jurisdiction, sitting at Wigan on Aug. 21, 1953, the 
appellant, Fred Hope, an enforcement inspector of the Ministry of Food, preferred 
twenty-one informations against the respondent, Thomas Brown, each alleging 
that on or about June 19, 1953, he attempted to sell meat at a price exceeding 
the maximum applicable in accordance with the Meat (Prices) (Great Britain) 


Order, 1952 (S.I., 1952, No. 1122), art. 3, contrary to the said order and to the 
Defence (General) Regulations, 1939, reg. 55aB, and reg. 90 (1). 

It was proved or admitted that the respondent was employed as manager at 
a butcher’s shop; that on June 19, 1953, two enforcement inspectors of the 
Ministry of Food visited and inspected the shop and interviewed the respondent ; 
that in a refrigerator in the shop there were twenty-two packages containing 
meat and on twenty-one of them there was a ticket correctly specifying the 
contents of the package and a price which was in accordance with the order 
of 1952, each of which packages had been prepared by the respondent; that in a 
drawer in the shop there was another set of tickets each of which related to one 
of the packages and on each of these tickets a total price was marked, but no 
price per pound, and the total price in each case was in excess of that which 
could lawfully have been charged; and that, after being cautioned by one of 
the inspectors, the respondent made and signed a statement as follows: 

*“* All this waste and excessive fat had to be trimmed and I try to oblige 
the customers, that’s all. The extra price on the second ticket is to cover 
up the trimmings. I do this entirely on my own initiative to try to make 
the turnover and Mr. M. [the respondent’s employer] does not know a thing 
about it. When the orders go out on the Saturday the girl is instructed 
to change the tickets over, and when she comes back she brings the genuine 
ticket back so I can sort the book out.” 

At the close of the appellant’s case it was submitted for the respondent that 
there was no case to answer. On behalf of the appellant it was contended that 
on the facts proved and in the absence of any other evidence the respondent 
ought to be convicted. The justices accepted the submission of the respondent, 
and dismissed all the informations. 

J. P. Ashworth for the appellant. 

J. H. R. Newey for the respondent. 
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LORD GODDARD, C.J., stated the facts and continued: The only 
question is whether or not the respondent can be convicted of an attempt to 
sell meat in respect of each of these twenty-one customers to whom he intended 
that the meat should be delivered on the next day. Does what he has done 
amount to an attempt ? In my opinion, it does not. The mere intention to 
commit an offence means that an act has been done preparatory to the commission 
of the offence. The locus classicus on what amounts to an attempt is Reg. v. 
Eagleton (1) in which Parke, B., said: 

“* Some act is required, and we do not think all acts towards committing 

a@ misdemeanour indictable. Acts remotely leading towards the commission 

of the offence are not to be considered as attempts to commit it, but acts 

immediately connected with it are...” 

In the present case, what remained to be done before there could be an attempt 
was the affixing to the meat of the false tickets. Until that was done, in my 
opinion, the matter remained simply what I may call in embryo and in intention. 
The girl, no doubt, and not the respondent himself, would have affixed the tickets, 
but that was because she was instructed to do so. Her act would have been the 
act of the respondent, but until she had affixed the tickets, it seems to me that 
one cannot say that an offence was committed. The preparation of the false 
tickets and putting them in the drawer is too remote from the actual transaction 
which woul be necessary to constitute the attempt. It is obvious that there 
might be a sudden change of heart, or an intervention by the master, or something 
of that sort, which would have prevented any attempt being made to sell this 
meat to the customers. The court has always said, in cases where it has been 
found that there has been an attempt, that the crime would have been committed 
but for the intervention of someone, but no crime would have been committed in 
the present case until the meat had been sold to the customer with the false 
ticket. 

Therefore, I think the mere fact that the respondent prepared a false ticket is 
not enough. No doubt, this charge was preferred because of the decision in 
Gardner v. Akeroyd (2), but that case turned on whether the proprietor of a 
butcher’s business could be made vicariously liable for the act of an assistant in 
the shop which was preparatory to an illegal sale, but did not amount to an 
attempt, and we held that the doctrine of vicarious liability could not be so 
extended. Giving judgment in that case, I said: 

“Now, applying the doctrine laid down in Reg. v. Eagleton (1), I should 
have no hesitation in holding that the servant in this case was guilty of, 
and could properly have been charged with, an attempt as the facts proved 
were clearly immediately connected with what would have been a 
substantive offence had not the enforcement officer intervened before the 
goods had been actually sold.” 

But there the false tickets had already been affixed to the meat, while in the 
present case they had not. For these reasons I think the enforcement officers 
struck too soon. In my opinion, the justices came to a right decision in point 
of law and this appeal fails. 

BYRNE, J.: Counsel for the appellant has drawn our attention to the 
definition in SterHEN’s DicEst oF THE CRIMINAL Law, 9th ed., p. 24, art. 29, 
of an attempt: 

** An attempt to commit a crime is an act done with intent to commit that 


(1) (1855), 19 J.P. 546; Dears C.C. 376, 515. 
(2) 116 J.P. 460; [1952] 2 All E.R. 306; [1952] 2 Q.B. 743. 
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crime, and forming part of a series of acts, which would constitute its actual 

commission if it were not interrupted.” 
When one examines the facts in the present case, it appears to me that the 
respondent's acts were not interrupted because the time had not arrived for their 
completion. His acts, in my opinion, were for that reason too remote. They 
certainly indicated an attempt, but were not sufficiently connected with the 
offence with attempting to commit which he was charged to constitute an attempt. 
I am of opinion that the justices were right, and this appeal should be dismissed. 


PARKER, J.: I agree. 
Appeal dismissed. 
Solicitors: Treasury Solicitor (for the appellant); Gregory, Rowcliffe & Co., 
agents for Frank Platt & Fishwick, Wigan (for the respondent). 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., BYRNE AND PARKER, JJ.) 
Jan. 22, 1954 
GRAINGER v. LIVERPOOL CORPORATION 


Local Government—Expenditure—Rating authority—Employment of valuer to 
review valuations—Payment out of general rate fund—Local Government Act, 
1933 (23 and 24 Geo. 5, c. 51), 8. 187 (2). 

A rating authority employed D., a former rating valuer to the local assessment 
committee, to review the valuations of properties in their area in order to assist 
them in making proposals for the re-valuation of those properties, and they paid 
him fees for his services out of the general rate fund, in accordance with s. 187 (2) 
of the Local Government Act, 1933. G. appealed, as a person aggrieved, under 
s. 187 (3) of the Act against the orders authorising the payments on the ground that 
the payments were ultra vires and illegal. 

Hep, that under s. 33 (2) of the Local Government Act, 1948, the rating 
authority had a duty, and under s. 40 (1) (b) a right as ratepayers in t of 
property owned by them, to make a proposal for the alteration of the valuation 
list; that in such a highly technical matter they were entitled to employ technical 
advice as something incidental to such duty and right; and that, therefore, the 
payments were properly made. 

Observations of Lorp Hanworts, M.R., in A.-G. v. Smethwick Corporation 
(1932) (96 J.P. 105) applied. 

AppEaL under the Local Government Act, 1933, s. 187 (3). 

During 1949 the respondents, the corporation of the city of Liverpool, who were 
the local authority for general statutory purposes and the rating authority for the 
city of Liverpool pursuant to the Rating and Valuation Act, 1925, began a 
re-valuation of office property in the central area of the city. This work was 
earried out by, or under the supervision of, Mr. Isaac Dixon, the rating valuer 
to the local assessment committee and the Liverpool rating committee, and by 
Feb. 1, 1950, approximately one quarter of the premises concerned had been 
dealt with. On Feb. 1, 1950, the provisions of the Local Government Act, 1948, 
whereby certain functions relating to valuation were to be transferred to the 
Inland Revenue, came into force, and the re-valuation of the remaining office 
properties in the central area was left in abeyance. In 1951 and 1952 the Inland 
Revenue was urged by the respondents to complete the re-valuation, but without 
success. In the meantime there was some dissatisfaction among the re-assessed 
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occupiers and also the respondents were losing substantial revenue by reason 
of the failure to re-assess the remaining office properties in the central area, and 
in August, 1952, the respondents decided to engage outside professional assistance 
to review the valuations of these properties. Mr. Dixon was engaged for this 
work, he by that time being in private practice. From January, 1953, onwards, 
the respondents, on Mr. Dixon’s advice, from time to time served on the valuation 
officer proposals to alter the valuation list in respect of the said office properties. 
These proposals were made in the respondents’ name, and, where objections were 
made, the notices of appeal were served in the respondents’ name and in the 
manner prescribed by statute. On Apr. 28, 1953, the appellant, Richard Ernest 
Grainger, received a letter from Mr. Dixon stating that he had been instructed 
by the respondents to review the assessments of office property in the city and to 
advise them what changes, if any, should be made therein, and requesting certain 
information as to the lease under which the appellant held his office at 8, 
Victoria Street, Liverpool. On Apr. 29, 1953, the appellant replied, giving the 
information requested. On July 8, 1953, he received from the valuation officer 
of the Liverpool valuation area a notice of proposal, together with a copy of a 
form of proposal signed by the town clerk, for the alteration of the valuation list. 
The appellant, through his solicitors, then wrote various letters to the town 
clerk about the payment of fees to Mr. Dixon by the respondents, and on Sept. 3, 
1953, the town clerk wrote to the appellant’s solicitors stating that payments 
had been made to Mr. Dixon in accordance with the Local Government Act, 
1933, s. 187 (2), in pursuance of a resolution of the Rating (Special) Committee 
dated Aug. 18, 1952, the powers and duties of the respondents, as rating authority, 
having been delegated to that committee. 

The appellant appealed, under s. 187 (3) of the Act of 1933, as a person 
aggrieved by the orders made by the respondents for the payment of fees to 
Mr. Dixon, and asked for those orders to be quashed on the ground that the 
respondents had no power or authority to order or to pay the fees and that 
any or all such payments were illegal and ultra vires. 


Percy Lamb, Q.C., Kennan and Irwin for the appellant. 
Harold Brown for the respondents. 


LORD GODDARD, C.J.: This matter which, on being opened, looked very 
formidable and one which involved the consideration of a large number of 
statutes and questions of law, seems to me to boil down to a comparatively 
simple point. 

Under the Local Government Act, 1933, s. 187, which deals with orders for 
payments out of moneys from the general rate funds of boroughs, it is provided 
by sub-s. (3): 

** Any person aggrieved by an order of the council made under this section 
may appeal to the High Court, and on any such appeal the High Court may 
give such directions in the matter as they think proper, and the order of the 
High Court shall be final.” 

The orders which are appealed against here are orders made by members of the 
Liverpool corporation, the appropriate persons, directing that sums of money 
should be paid to a Mr. Dixon for his services to the corporation in and about the 
valuation of certain properties within the city for the purpose of enabling the 
corporation to make proposals for the re-valuation of those properties in the 
valuation list. It is said that a revolution in rating procedure took place by 
virtue of the Local Government Act, 1948, and, to a certain extent, that is true. 
There had been an earlier revolution in 1925, by virtue of the Rating and 
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Valuation Act, 1925, when the duties of overseers and so forth in relation to 
rates were abolished and rating authorities were set up. In 1948 the duties 
of rating authorities, so far as the valuation of properties was concerned for the 
purpose of preparing valuation lists, were done away with, and valuation was 
put into the hands of the local valuation officer, an official of the Inland Revenue. 

When the matter was governed by the Act of 1925, the appropriate section 
which dealt with the employment of valuers was s. 38. That gave power to 
rating authorities and other persons, namely, assessment committees or county 
valuation committees, to employ a competent person to give advice or assistance 
in connection with the valuation of any hereditaments in the ares. Then 
it went on to give that person certain powers. That section was repealed when 
the Act of 1948 came into force—naturally enough, because it gave the assess- 
ment committee and the county valuation committee, both of which have now 
disappeared, power to employ a valuer and gave to the rating authority power 
to employ a valuer to carry out a duty which is no longer placed on the rating 
authority. But, in the Local Government Act, 1948, s. 33 (2), Parliament has 
preserved the right of the rating authority to make proposals for the alteration 
of the valuation list, the difference being that those proposals have now to be 
made to the local valuation officer instead of to the assessment committee. 
More than that, rating authorities which, in this case, are the corporation of 
Liverpool, are themselves ratepayers, and they can be persons aggrieved because 
they may be able to say that their property, such as the town hall, is rated too 
high or that other properties in the area of rating are rated too low. Therefore, 
it seems to me, that the corporation can make a proposal to the local valuation 
officer either as the rating authority or as ratepayers, and it matters not whether 
they describe themselves as one or the other. I do not think it is even faintly 
suggested that they have not a locus standi to be heard to object. 

What is suggested is that they have not the power to employ and pay a 
valuer. They, as a corporation, can act only through their officers, members, 
and so forth, and if a corporation have power to make this proposal, which they 
certainly have, either in their capacity as ratepayers or in their capacity as 
rating authority, it seems to me that to employ professional assistance must be 
incidental to the power which they have. It may be that in some piaces you 
might have on the appropriate committee of the corporation one or two members 
familiar with rating and it might not be found necessary to employ a rating 
surveyor, but it is quite clear here that the corporation of Liverpool as a matter of 
policy have decided that there are many office premises in Liverpool the valuation 
of which ought to be altered. Therefore, they have decided to make proposals, 
and to enable them to do this they have appointed somebody to assist them to 
prepare and advise them in making these proposals. It seems to me that that 
comes very well within the words, dealing with the powers of the corporation, 
which have been referred to more than once in the course of the hearing and are 
conveniently stated by Lorp Hanwort, M.R., in A.-G. v. Smethwick Corpn. (1) 
where he refers to the well-known judgment of James, L.J., in A.-G. v. Great 
Eastern Ry. Co. (2), and says: 

“He deals with the question of a railway company going outside its 
statutory powers and, perhaps for its own purposes, taking part in the 
business of a colliery in order to secure commodities required for the 
purposes of its line. He says: ‘So far as the first has compulsory powers 
it must not abuse them; so far as it has statutory duties it cannot delegate 


(1) 96 J.P. 105; [1932] 1 Ch. 562. 
(2) (1879), 11 Ch.D. 449; affd. H.L., (1880), 5 App. Cas. 473. 
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them; so far as it is under any statutory prohibition or direction it must 
not violate the one or neglect the other’... When that case went to 
the House of Lords, Lorp SELBORNE said ‘. . . But I agree with Jamgs, L.J., 
that this doctrine ought to be reasonably, and not unreasonably, understood 
and applied, and that whatever may fairly be regarded as incidental to, or 
consequential upon, those things which the legislature has authorised, ought 
not (unless expressly prohibited) to be held, by judicial construction, to be 
ultra vires’. Lorp BLACKBURN also says: ‘I quite agree with what 
James, L.J., has said on this first point as to prohibition, that those things 
which are incident to, and may reasonably and properly be done under the 
main purpose, though they may not be literally within it, would not be 
prohibited °.”” 


It seems to me that the case for the corporation can be put as high as this. 
The corporation are under a duty—I do not say a positive duty but under a duty 
—as the corporation interested in the fair and proper rating of the city of Liver- 
pool. They are under a duty as ratepayers and under a duty as the rating 
authority in Liverpool. If they think that an alteration is required, they are under 
a duty to see that a proposal for the alteration is made. It is not for them to 
make the alteration because that is left now to the valuation officer. I think 
they are under a duty, if they know there are inequalities, or under-rating, or 
whatever it may be, to make proposals to have that corrected. If they are 
either under a duty or if it is a proper exercise of their powers to do it, and they 
are at liberty to do it, it seems to me that they must be at liberty to employ 
in such a highly technical matter as this technical advice because that is a mere 
incident in the performance of their various duties. For these reasons, I think 
this appeal fails and must be dismissed. 


BYRNE, J.: I agree. 


PARKER, J.: I agree. 
Appeal dismissed. 
Solicitors: Lovell, White & King (for the appellant); Cree, Godfrey & Wood, 
agents for 7’. Alker, town clerk, Liverpool (for the respondents). 
T.R.F.B. 


COURT OF APPEAL 
(Srr Raymonp EversHep, M.R., Dennine, L.J. AND Wynn-Parry, J.) 
February 2, 1954 
Re P, AN INFANT 


Adoption—Consent of parents—Freedom from pressure—Liability of parents to 
proposed adopters for maintenance of child—Statement by children’s officer 
to parents—Adoption of Children (County Court) Rules, 1952 (S.J. 1952, 


No. 1258), r. 7, sched. Il, para. 17. 

It is the duty of a guardian ad litem to investigate all the circumstances relevant 
to a proposed adoption, and, particularly, to make a report whether the consent 
of the parents is given without pressure from other persons. Notwithstanding 
that duty, the children’s officer of a local authority, appointed as guardian ad litem 
of an infant in adoption proceedings, told the mother of the infant, who had in- 
timated her intention to withdraw her consent to the adoption, that the proposed 
adopters might make a claim for the maintenance of the child who had stayed with 
them during the probationary period. The mother withdrew her consent, but later 
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she consented to the adoption, and the county court judge made an adoption order. 
On an appeal by the mother against the order on the ground that her consent was 
vitiated by the pressure brought to bear upon her by the children’s officer, 

HELD: assuming that an appeal lay on the ground relied on by the mother, the 
statement of the children’s officer that the mother might become liable for the 
maintenance of the child for the period mentioned was unjustifiable and regrettable ; 
if it had affected the mind of the mother it would have vitiated her consent ; but 
there was no evidence that it had such an effect, and, therefore, the appeal failed. 

APPEAL by the mother of an infant child against an adoption order made by 
His Honour JupGe Batt at Oldham County Court dated Nov. 19, 1953. 

On the day appointed for the hearing of an application for the adoption of an 
infant child the mother withdrew her consent, and the county court judge dis- 
missed the application. Later, on the same day, the mother appeared before 
the judge and gave her consent to the adoption, and an order was made. The 
mother now appealed against the order on the ground that the children’s officer, 
who represented the guardian ad litem, put pressure on her and that her consent 
was not freely given as required by the Adoption Act, 1950. In the Court of 
Appeal the Oldham adoption committee contended, as a preliminary point, 
that no appeal lay against the adoption order on the ground relied on by the 
mother, i.e., that her consent was not freely given. The appellant adduced new 
evidence and the respondents objected against its admission. The Court of 
Appeal admitted the evidence de bene esse. 


Gerson Newman for the mother. 

C.T. B. Leigh for the adoption society. 

T. A. C. Burgess for the guardian ad litem. 
J. E. Fowler for the adopters. 


SIR RAYMOND EVERSHED, M.R.: As this is an appeal under the Adop- 
tion Act, 1950, I need not say with what anxiety I approach it. Authority is 
not needed to emphasise, not only the great importance, particularly for the child 
affected, of any order that may be made, but also to emphasise that cases which 
arise under the Act are likely to touch the most intimate affections and emotions 
of people, particularly of the child’s parents. Partly because of my consciousness 
of that last fact I do not propose to go at any length into this matter, for I 
think to do so might rub salt into wounds already made. I express my sympathy 
for all those persons concerned in this matter for whom the case has brought 
anxiety, and, particularly, to the mother to whom it has brought obviously great 
distress of mind. But I do not forget also the proposed adopters. Having 
considered all these matters I say at once that my own conclusion is that we 
ought not to disturb the order which has been made. In so saying I am making 
the assumption that we have jurisdiction under the Act to hear the appeal. 
Though I am not denying it, I do not so assert. The matter has not been 
fully argued, but I will assume that it is open to a party aggrieved by an order 
made by a county court judge under this Act to come to this court and say, as is 
said here, that the judge could not properly, and should not, have made the 
order. We have also looked de bene esse at certain further affidavits, and, 
again without deciding whether they were properly before us, I shall assume that 
all that material is properly in our minds. 

The sole question raised is this. At the time when this judge made his order, 
did the mother, the present appellant, consent to the adoption ? Another point 
was taken by counsel for the mother that the judge had exhausted his judicial 
powers when he made a note, as he did earlier in the same day, that the mother 
had withdrawn a consent she had previously given, but I cannot accept that 
argument. To judge from the judge’s own note, it seems to me quite plain that 
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before he made the order the mother had given her consent. According to the 
judge he put it thus to her: “Is it true that you now wish to give your consent ?” 
and both the mother and the putative father said “Yes’’, and one or both added 
that they thought it best for the child. The judge goes on: “I then said to the 
mother something to this effect: ‘You are quite sure you wish to consent ? 
Remember, having made up your mind this way, it is quite final and you will 
lose all right to the child and have no right to see him or have anything more to do 
with him?’ All these things were said very deliberately. Both were equally 
slow and deliberate in again saying that they gave their consent. I was satisfied 
in my own mind that the mother was giving a perfectly free and voluntary consent, 
whereas at the first interview I had the feeling that although she withdrew her 
consent she was hesitant and unhappy.” 

That extract from the judge’s note on the face of it makes it plain to my mind 
that the consent given by the mother was perfectly genuine and deliberate and at 
the time fully intended. 

It is said, however, on other material before us, that pressure had been brought 
to bear upon the mother and on the father of the child which vitiated the consent, 
more particularly pressure on the part of Miss E——- F-——-, a social worker 
employed by the Lancashire County Council, among whose duties, as representing 
the guardian ad litem by r. 7 of the Adoption of Children (County Court) Rules, 
1952, and sched. IT to those rules, was the making of enquiries into the question 
whether the mother consented and whether the consent was free from any 
pressure from other persons and generally whether the parent understood what 
the effect of the order was. By para. 17 of sched. IT she has to ascertain: 

“What are the reasons of the parent for consenting to the adoption 
and whether the parents’ consent is given without pressure from other 
persons.” 

Unfortunately, according to the evidence, it seems plain that Miss F——-, whose 
duty it was, not only to abstain herself from bringing pressure to bear, but to 
investigate and report on that self-same matter, stated at an early stage on the 
day of the making of the order that the proposed adopters, who had cared for 
the child for the past three months, would be entitled to make a claim for the 
child’s maintenance if there was no consent to the adoption. She did not assert 
that they would claim— indeed, she pointed out that they probably would not, 
but she said that they had the right to do so, and, apparently, a calculation was 
made that £24 would be the sum total of the claim. So far as I can see—and 
counsel for the guardian ad litem has not suggested to the contrary—there was no 
basis for the suggestion that the proposed adopters had any such claim. Counsel 
for the mother has said that the point of making that statement was to influence 
her towards the view which eventually she accepted, namely, her consent to the 
adoption; and that it cannot be said that there was no pressure brought to 
bear on her and the judge’s conclusion cannot be allowed to stand when he 
was ignorant of so important a matter affecting the consent ? 

That one point has given me concern, I confess. I regret greatly that Miss 
¥-——— did make such a statement. I have earlier said that I do not wish to make 
harsh criticisms of persons who undertake this social work. I have no doubt 
that the work is exacting and trying to the nerves and perhaps sometimes to the 
temper. But Miss F should have known better. What she swore that she 
said was, I think, unjustifiable and regrettable. If it had influenced the consent 
to any appreciable extent, it might well be that the result would be to vitiate 
that consent. But on the whole I am satisfied that it did not. In the first place, 
the mother does not herself assert that it did. It has to be borne in mind also— 
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and this is, perhaps, the most important matter—that this statement was made 
before the mother first went before the judge—that is, at a time when she was still 
saying “No consent”. Thereafter there was obviously a long period of in- 
decision, distressing, I do not doubt, to the mother, and at the end of itall she said: 
** Well, considering everything I give my consent,” and she so informed the judge. 
The judge, who, after all, is not without experience in appraising the evidence 
given or statements made by people who come before him, was clearly of opinion 
that the consent was a genuine and real consent. 

I am, therefore, on the whole unable to conclude that this indiscretion on the 
part of Miss F———- affected the consent, and it ought not to affect the conclusion 
of this case. Though this may be perhaps strictly irrelevant, I am bound to say 
that the mother’s ultimate conclusion on Nov. 19, 1953, in all the circumstances 
seems to me to have been the right conclusion for her to reach. I think it was 
right for the child’s happiness. I think it was right for her own happiness, and 
her own chances in life. Though the wrench, no doubt, was great, and naturally 
so, I think hereafter she will have the satisfaction of knowing that she made the 
right decision for her child, and I hope she will have the satisfaction and reward 
of having for herself a happier life. I think the appeal fails. 


DENNING, L.J.: Lagree. The statute makes it clear that the consent must 
be freely given, and, if there was any improper pressure leading to the consent 
or affecting it, I think it would be a case where this court would interfere. 
The difficulty, as my Lord has said, arises from the fact that the children’s officer 
stated, on her own admission, that the adopters would be entitled to claim for the 
child’s maintenance for the past three months. So far as I can see, there was no 
basis whatever for such a claim, and, if that assertion had affected the consent, 
it would, I think, vitiate it. I do not think, however, that that assertion did 
affect the consent. The judge inquired into the matter most carefully and came 
to the conclusion that the mother’s consent was freely and voluntarily given. 
In those circumstances I agree with my Lord that this appeal should be dis- 
missed. 


WYNN-PARRY, J.: Lagree. Iam glad that the affidavits were read, because 
the cumulative impression which they and the judge’s note leave on my mind is 
that the consent of the mother was a real and effective consent, voluntarily and 
freely given. I share the feeling of disturbance expressed by my brothers 
regarding the suggestion by Miss F——— that the adopters, if so minded, could 
have claimed compensation for the child’s maintenance, but, in my view, that 
suggestion did not influence the appellant in her decision to consent to the 
adoption. Making, therefore, the assumption that we have jurisdiction to hear 
this appeal, but without deciding that question, I agree that the order of the 
learned judge should not be disturbed. 

Appeal dismissed. 


Solicitors : Field Roscoe & Co., agents for Louis Berkson & Globe, Liverpool 
(for the mother) ; Gregory Roweliffe d& Co., agents for Taylor & Buckley ; Oldham 
(for the adoption society); Norton, Rose, Greenwell & Co., agents for Sir Robert 
Adcock, Preston (for the guardian ad litem) ; Arbeid & Co., agents for Lees & 


Riches, Oldham (for the adopters). 
F.G. 
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BROWN v. MINISTRY OF HOUSING AND LOCAL GOVERNMENT AND 
OTHERS. FORD v. SAME 


Compulsory Purchase—Application to quash order—Need to serve notice on 
statutory tenant—*‘* Occupier ’’—Acquisition of Land (Authorisation Pro- 
cedure) Act, 1946 (9 and 10 Geo. 6, c. 49), sched. I, para. 3 (1) (6). 

A statutory tenant is an “ occupier ’’ within the meaning of the Acquisition of 
Land (Authorisation Procedure) Act, 1946, sched. I, para. 3 (1) (b). Consequently, 
a notice in the prescribed form must (except in so far as the confirming authority 
directs in a particular case that para. 3 (1) (b) shall not apply) be given of a com- 
pulsory purchase order to every statutory tenant of land comprised in the order 
before the order is submitted to the confirming authority under para. 1 of sched. I to 
the Act. 

APPLICATIONS under the Acquisition of Land (Authorisation Procedure) Act, 
1946, sched. I, para. 15, for orders quashing a compulsory purchase order. 

The applicants were the statutory tenants of two flats in the same building, 
viz., 83, West Hill, Putney, in the metropolitan borough of Wandsworth. 
On or about Nov. 20, 1951, the borough council, by virtue of their powers under 
the Housing Acts, made a compulsory purchase order entitled the Metropolitan 
Borough of Wandsworth (Sutherland Grove) Compulsory Purchase Order, 1951, 
which included 81, 83, 85 and 87, West Hill, Putney. No notices were served 
on the applicants before the compulsory purchase order was submitted to the 
confirming authority. By order of the confirming authority, a public inquiry 
was held on Oct. 20, 1952. The applicants were unaware of the fact that the 
inquiry was being held and so raised no objection to the confirmation of the 
order. Later, as a result of the publicity given to the inquiry, the existence 
of the order became known to the applicants. In spite of communications 
addressed to the confirming authority by the applicants, the order was con- 
firmed on May 1, 1953. 

It was contended on behalf of the applicants that they were entitled to receive 
the individual notices prescribed by the Acquisition of Land (Authorisation 
Procedure) Act, 1946, sched. I, para. 3 (1) (b) ; that such notices had not been 
served ; that they had been substantially prejudiced by the council’s failure to 
serve such notices ; and that they were entitled to have the order quashed as the 
requirements of the Act had not been complied with. On behalf of the respon- 
dents it was conceded that no notices had been served on the applicants and that 
they had been substantially prejudiced by the failure to serve such notices, but 
it was contended that the applicants as statutory tenants were not within 
the scope of para. 3 (1) (b) and that, consequently, they were not entitled to be 
served. 


‘ 


Scarman for the applicants. 
J. P. Ashworth for the respondents, the Ministry of Housing and Local 


Government. 


BARRY, J., stated the facts and continued: The jurisdiction of the court 
to deal with matters of this kind arises from the Acquisition of Land (Authorisa- 
tion Procedure) Act, 1946, sched. I, Part IV. Paragraph 15 (1) of sched. I reads: 

“If any person aggrieved by a compulsory purchase order desires to 

question the validity thereof, or of any provision contained therein, on 
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the ground that . . . any requirement of this Act or of any regulation 
made thereunder has not been complied with in relation to the order or 
certificate, he may, within six weeks from the date on which notice of 
the confirmation or making of the order or of the giving of the certificate 
is first published in accordance with the provisions of this schedule in 
that behalf, make an application to the High Court, and on any such 
application the court . . . (b) if satisfied that the authorisation granted by 
the compulsory purchase order is not empowered to be granted as aforesaid, 
or that the interests of the applicant have been substantially prejudiced 
by any requirement of this schedule or of any regulation made thereunder 
not having been complied with, may quash the compulsory purchase 
order or any provision contained therein, or the certificate, either generally 
or in so far as it affects any property of the applicant.” 


The Acquisition of Land (Authorisation Procedure) Act, 1946, standardises 
the procedure which is to be adopted by local authorities, amongst others, in 
relation to the compulsory purchase of land which the authority is authorised 
to purchase by some other statute. Section 1 (1) of the Act provides: 


“ The authorisation of any compulsory purchase of land—(a) by a local 
authority where, apart from this Act, power to authorise the authority to 
purchase land compulsorily is conferred by or under any enactment con- 
tained in a public general Act and in force immediately before the com- 
mencement of this Act, other than any enactment specified in sub-s. (4) 
of this section . . . shall, subject to the provisions of this and the next 
following section, be conferred by an order (in this Act referred to as a 


March 12 1084 





Seewedae 


‘compulsory purchase order ’) in accordance with the provisions of sched. I 
to this Act (being provisions which, subject to certain adaptations, modi- 
fications and exceptions, correspond with provisions as to the authorisation 
of the compulsory purchase of land of the Local Government Act, 1933).” 


FA afanA 1 4A  InAnetria) Uatata Mhinhastar Guecae 


Schedule I to the Act provides: 


“1. A compulsory purchase order authorising a compulsory purchase 
by a local authority (hereafter in this schedule referred to as the ‘ acquiring 
authority’) in a case falling within sub-s. (1) of s. 1 of this Act shall be 
made by the local authority and submitted to and confirmed by the 
authority having power under the enactment in question to authorise the 
purchase (hereafter in this se)iedule referred to as the ‘ confirming 
authority ’) in accordance with the following provisions of this schedule. 
2. The compulsory purchase order shall be in the prescribed form and shall 
describe by reference to a map the land to which it applies. 3. (1) Before 
submitting the order to the confirming authority the acquiring authority 
shall . . . (b) except in so far as the confirming authority directs that 
this provision shall not have effect in any particular case, serve on every 
owner, lessee and occupier (except tenants for a month or any period less 
than a month) of any land comprised in the order a notice in the pre- 
scribed form stating the effect of the order and that it is about to be sub- 
mitted for confirmation, and specifying the time (not being less than 
twenty-one days from the service of the notice) within which and the 
manner in which objections thereto can be made. 4. (1) If no objection 
is duly made by any such owner, lessee or occupier as aforesaid or if all 
objections so made are withdrawn, the confirming authority, upon being 
satisfied that the proper notices have been published and served, may, 
if the authority thinks fit, confirm the order with or without modifications. 
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(2) If any objection duly made as aforesaid is not withdrawn, the con- 
firming authority shall, before confirming the order, either cause a public 
local inquiry to be held or afford to any person by whom any objection has 
been duly made as aforesaid and not withdrawn an opportunity of appear- 
ing before and being heard by a person appointed by the confirming 
authority for the purpose, and, after considering the objection and the 
report of the person who held the inquiry or the person appointed as afore- 
said, may confirm the order either with or without modifications. (3) If 
any person by whom an objection has been made avails himself of the 
opportunity of being heard, the confirming authority shall afford to the 
acquiring authority, and to any other persons to whom it appears to the 
confirming authority expedient to afford it, an opportunity of being heard 
on the same occasion.” 

The compulsory purchase order which the court is now asked to quash was 
made by the borough council on Nov. 20, 1951. Ata later date, it was submitted 
to the appropriate Minister, who, I understand, was the Minister of Housing and 
Local Government, for confirmation. It is not suggested that the respondents 
failed in any way to comply with the requirements of para. 3 (1) (a) of sched. I 
tothe Act. Advertisements were, as I understand it, duly published in two local 
papers, but those advertisements were not seen by the applicants in these two 
matters. It is common ground that the council did not serve on either of 
the two applicants the notices referred to in para. 3 (1) (b) of the schedule. In 
fact, the confirming authority, the Minister of Housing and Local Government, 
caused a public inquiry to be held, and that inquiry took place on Oct. 20, 1952. 
The applicants were unaware of the fact that this inquiry was to be held, and did 
not attend it or seek to raise any objection to the confirmation of this order. 

As a result of the publicity given to the inquiry, the existence of the order 
subsequently came to the knowledge of the applicants, and communications 
were addressed to the confirming authority, but none the less the order was in fact 
confirmed on May 1, 1953. Both the applicants’ cases now are that they were 
substantially prejudiced by the failure of the respondents, the mayor, aldermen 
and burgesses of the metropolitan borough of Wandsworth, to serve on them 
the notice prescribed by para. 3 (1) (b) of sched. I to the Act, and so failed to 
comply with one of the requirements of the schedule. 

It is conceded for the purposes of this case, and, I think, very rightly conceded, 
by counsel for the respondents, that assuming the applicants were entitled to 
receive individual notices of the making of this order and its submission for con- 
firmation to the confirming authority, they were in truth substantially pre- 
judiced by the failure of the borough council to serve any such notice on them. 
That admission, made only for the purposes of this case, was, I am quite satisfied, 
rightly and properly made, because there can be no doubt on the evidence that, 
owing to the lack of any notice of the impending public inquiry, and owing to 
the lack of any knowledge that the respondent council were proposing to obtain 
confirmation of this order, the two applicants were deprived of the opportunity of 
lodging objections to the confirmation and of being heard by the inspector or 
other officer appointed by the Minister to conduct the inquiry which was in fact 
held. Asa result, their case and the arguments which they wished to submit to 
the confirming authority in an endeavour to persuade him not to confirm this 
order have never been put, and, in consequence, I have no doubt that they were, 
indeed, substantially prejudiced, to use the words of the schedule. 

Thus, the sole question for the court is: Were the applicants, who were both 
statutory tenants of premises falling within the Rent Restrictions Acts, either 
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** owners, lessees or occupiers (except tenants for a month or any period less than 
@ month) ” of any land comprised in the order. The question is not an easy one 
to answer. It is common ground between the applicants and the respondents that 
the applicants, whatever else they were, were not the owners of these properties. 
It is now, I think, common ground that the applicants could not properly be 
described as the lessees of the properties, nor can it be said that they were tenants 
of the properties for a month or any period less than a month. The whole 
difference between the parties is now focussed on the proper construction of one 
word, namely, the word “ oceupier ”’ in sub-para. (b) of para. 3 (1) of the schedule. 

Counsel for the applicants, in opening his case, drew my attention to a large 
number of authorities which related to the true legal position of a statutory 
tenant under the Rent Restrictions Acts. He referred to those cases primarily 
in support of his submission that the applicants in this case were not tenants in 
the true sense, and, therefore, they could not on any proper construction of the 
words be regarded as tenants for a month or any period less than a month so as 
to fall within the exception contained in sub-para. (b) of para. 3 (1). However, 
the cases are of some importance as indicating what the real status of a statutory 
tenant, so called, should be taken to be. ‘The conditions of statutory tenancy are 
described in the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, 
s. 15 (1). That sub-section reads: 


** A tenant who by virtue of the provisions of this Act retains possession of 
any dwelling-house to which this Act applies shall, so long as he retains 
possession, observe and be entitled to the benefit of all the terms and 
conditions of the original contract of tenancy, so far as the same are con- 
sistent with the provisions of this Act, and shall be entitled to give up 
possession of the dwelling-house only on giving such notice as would have 
been required under the original contract of tenancy, or, if no notice would 
have been so required, on giving not less than three months’ notice.” 


Since 1920 the courts on numerous occasions have been occupied by arguments 
as to the true status of a person who was at one time a contractual tenant and 
continues in possession of premises by virtue of the protection afforded to him 
against ejectment by the various Rent Restrictions Acts. I do not think that it 
would be of assistance to the parties if I reviewed those cases in detail. It is clear 
that a statutory tenant is not a tenant in any true sense of that term. That has 
been pointed out on several occasions by the Court of Appeal. I think it is only 
necessary for me to refer to a few words in the judgment of Banxegs, L.J., in 
Keeves v. Dean. Nunn v. Pellegrini (1). Bankes, L.J., used these words: 


“These two appeals from the Divisional Court raise a very important 
question under the Increase of Rent, etc. Act, 1920—namely, whether a 
person who has been a tenant of a dwelling-house, whose tenancy has been 
determined by notice to quit, but who has remained in possession against the 
will of his landlord, can assign his statutory position to another person. 
The person who so seeks to assign has come to be known as a ‘ statutory 
tenant ’, and I think it is a pity that that expression was ever introduced. 
It is really a misnomer, for he is not a tenant at all; although he cannot be 
turned out of possession so long as he complies with the provisions of the 
statute, he has no estate or interest in the premises such as a tenant has. 
His right is a purely personal one, and as such, unless the statute expressly 
authorises him to pass it on to another person, must cease the moment he 


parts with the possession or dies.” 
(1) [1924] 1 K.B. 685. 
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Similar views as to the nature of the so-called statutory tenancy have on many 
subsequent oceasions been expressed by the Court of Appeal. It is, perhaps, worth 
referring to a few words used by GREER, L. J., in Abbey v. Barnstyn (1). He said: 


“But the term ‘statutory tenant’ was in the main used to describe a 
person enjoying the rights of an occupier in class 2. Certain modifications of 
the first statute were made by the Courts Emergency Powers Act [and 
other Acts] . . . Neither of these statutes affect the questions we have to 
determine in this appeal. The Act of 1920 consolidated and amended the 
earlier Acts and made certain amendments which are not material. It is 
with this Act and the Act of 1923, which provides that in certain cases the 
Act shall no longer apply to certain houses, that we are concerned in this 
appeal. In the margin to s. 15 of the consolidating Act of 1920 the words 
‘statutory tenancy’ appear as applying to the relationship between the 
ex-landlord and the ex-tenant, where the latter is protected from ejectment. 
The section itself does not use the term. It provides that so long as the 
tenant retaining possession by virtue of the provisions of that Act retains 
possession he must observe and shall be entitled to the benefit of all the terms 
and conditions of the original tenancy. The term ‘ statutory tenant ’ has been 
frequently criticised, but it does not seem to me to be inapt to describe the 
occupier, who by statute is entitled to remain in occupation after his con- 
tractual tenancy has been determined, but must remain in occupation sub- 
ject to the obligations and benefits of the original contract of tenancy. The 
use of the word ‘ tenant ’ for such an occupier does however create some diffi- 
culty when we have to interpret the word ‘tenant’ when used in other 
parts of the Act, and in the decontrolling section of the Act of 1923.” 


The House of Lords has on at least one occasion approved of the general sense 
of the construction of the Act of 1920 which was indicated in these judgments 
of the Court of Appeal and other judgments to which I have not referred, and in 
two recent cases their Lordships have made references to this subject. In Baker v. 
Turner (2) Lorp ReErn in his speech says: 

“It has long been settled that the Rent Acts do not prevent an owner 
from terminating the tenancy of his tenant in the ordinary way: what they 
do is to give to a person who has been tenant a right to remain in possession 
after the tenancy has gone. A person with such a right is commonly called 
a statutory tenant, but that name, though convenient, is inaccurate. The 
true position of such a person was stated as long ago as 1923 by Banxgs, L..J., 
in Keeves v. Dean (3). . .” 


Then the learned Lord cites the passage in the judgment of Banxegs, L.J., to 
which I have already referred. 

One of the most recent pronouncements on this subject was made by the 
Court of Appeal in Dudley & District Benefit Building Society v. Emerson (4). 
In that case, Sir RayMOND EVERSHED, M.R.., said: 

‘“‘ Furthermore, in certain circumstances (when, for example, an effective 
notice to quit has been given) the contractual tenancy between A and B 
may come to an end, and there then is created what is known as a statutory 
tenancy, B remaining in possession as a ‘ statutory tenant ’ of A. It has been 
said in these courts that a statutory tenancy, as the phrase is commonly 


(1) 94 J.P. 196 ; [1930] 1 K.B. 660. 
(2) [1950] 1 All E.R. $34 ; [1950] A.C. 401. 
(3) [1924] 1 K.B. 685. 

(4) [1949] 2 All E.R. 252 ; [1949] Ch. 707. 
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used, is a somewhat inapposite expression, for it confers on the so-called 
statutory tenant no estate or interest in the land. He cannot part with it or 
dispose of it, and in certain circumstances the right to posession, which is 
its principal feature, may pass to persons who would be quite different from 
the persons who would get the benefit of a contractual tenancy when a tenant 
dies.” 

On that state of the authorities as to the true position of a statutory tenant, 
counsel for the applicants argued that clearly a person living in premises as the 
statutory tenant of those premises was the occupier of the premises, and as such, 
under the clear wording of para. 3 (1) (b) of the schedule, entitled to service of 
the notice in the form prescribed by that sub-section. 

Counsel for the respondents submitted that, in the circumstances of these two 
cases, the applicants could not properly describe themselves as occupiers of these 
flats. He submitted that in order to establish occupation within the meaning 
of para. 3 (b) of sched. I, an applicant must show first of all that he or she is in 
actual physical occupation of the premises. He conceded that, in both the present 
cases, the applicants were in physical occupation of the premises, but he said they 
must also show that their occupation was of a type which brought them within the 
true meaning of para. 3 (b). He submitted that in the context in which that word 
is to be found in para. 3 (b) of the schedule, ** occupier ’’ must mean some person 
who has some estate or interest in the property. He supported that view by 
references first to the immediate context in which the word “ occupier ” is to be 
found. It is to be found intimately associated with the words “ owner” and 
** lessee "’, and also immediately followed by the words 


“except tenants for a month or any period less than a month.” 


He said that there the statute is referring to the various classes of persons 
who may be interested in land or houses, and is referring to them in descending 
order of importance, first the owner, then the lessee, and lastly the occupier. 
That occupier, said counsel for the respondents, must be someone who has some 
legal interest in the land which he occupies. He also supported his argument in 
favour of this somewhat narrow construction of the word “ occupier’ by 
reference to the provisions of Part IV of the schedule to which I have already 
referred. He attached particular importance, and I think rightly, to the closing 
words of para. 15 (1) (b) of Part IV of the schedule where the court is given power 
to 


. quash the compulsory purchase order or any provision contained 
therein, or the certificate, either generally or in so far as it affects any 
property of the applicant.” 


In view of the authorities to which I have referred, counsel for the respondents 
argues that neither of the applicants in this case has any property properly 
so called in any of the land or buildings comprised in this compulsory pur- 
chase order. They have nothing more, he says, than a mere personal right 
to remain in possession of parts of those properties until ordered to leave by 
an order of the court, which can only be made under certain conditions and in 
certain circumstances provided by the Rent Restrictions Acts. He says that 
the word “ occupier" must have some restriction placed on its interpretation, 
otherwise it might cover any person who was on the premises for a short period, 
no matter in what capacity he was there. As it is a word which can be used 
in different senses (and he pointed out that it was used in different senses in 
a number of enactments, enactments relating to rent restrictions, enactments 
relating to rating, and in other Acts, in particular one relating to leasehold 
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property, the Leasehold Property (Temporary Provisions) Act, 1951, and that 
‘“‘ occupation ”’ is used in a special sense under the Defence (General) Regulations, 
1939, reg. 68cB (1)) and is susceptible of these various shades of meaning, counsel 
for the respondents has invited me to deal with that word as though it was 
an ambiguous word in the sense described by Lorp Rez in Inland Revenue 
Comrs. v. John Dow Stuart, Ltd. (1). He also relied on the principle enunciated 
by Lorp HeErscHett in West Derby Union v. Metropolitan Life Assurance 
Society (2). By virtue of the principles there enunciated, he submitted that the 
court was entitled to look at the proviso to the words used, and to construe the 
words if they were capable of more than one meaning in the light of the proviso. 
Here, he says, the proviso excludes tenants for a month or any period less than a 
month, and, that being so, he submits that the word “ occupier ”’, which im- 
mediately precedes that proviso or exception, should be read as including only 
persons holding such an interest in land as is in fact held by a tenant. 

Again relying on the general scope of the Act as a whole, counsel for the 
respondents submitted that it was clear that the legislature could not have 
intended that a local authority minded to make and have confirmed a com- 
pulsory purchase order should be required to serve notice on a vast floating 
population of controlled tenants, any one of whom might, on receipt of this 
notice, demand a public inquiry, and, if occupiers within the meaning of the 
schedule, any one of them would be entitled to insist that such a public inquiry 
was in fact held. 

Forceful though those arguments may be, I do not think that I should accept 
them. To my mind, it is placing a most artificial limitation on the ordinary 
meaning of the word “ occupier ”’ to exclude from its scope persons in the 
position of statutory tenants under the Rent Restrictions Acts. I need only 
refer to the words of Greer, L.J., in Abbey v. Barnstyn (3). Again and again 
in his judgment in that case Greer, L.J., used the word ‘“ occupier ”’ to describe 
the position of a statutory tenant. He says: 


‘The use of the word ‘tenant’ for such an occupier does however create 
some difficulty when we have to interpret the word ‘tenant ’ when used 
in other parts of the Act .. .” 


Whatever criticism he and the other lords justices in that case and many other 
cases may have made of the word “ tenant ’’, no one has suggested, so far as 
I am aware (and counsel has been unable to draw my attention to any case 
which might even suggest), that persons living in premises—occupying them 
by virtue of the provisions of the Rent Restrictions Acts—are not occupiers 
of those premises in the ordinary and reasonable sense of that term. It seems to 
me that, if the legislature had desired to exclude statutory tenants from the 
province of para. 3 (1) (b) of the schedule, they would have done so in clear terms. 

As counsel for the applicants has pointed out, the word “ occupier ”’ is used 
in conjunction with and immediately following the words “owner” and 
‘lessee’. ‘‘ Occupier’, no doubt, in this context includes persons occupying 
the premises, perhaps under agreements for leases or under short tenancies 
created verbally or in writing, but not under a lease. I do not think, however, 
that it would be right for me to construe the word “ occupier ” as solely referring 
to tenants other than lessees in the strict sense of that term, because it does 
appear to me that the Act makes a marked differentiation between the meaning 

(1) [1950] 1 All E.R. 1; [1950] A.C. 149. 


(2) 61 J.P. 820 ; [1897] A.C. 647. 
(3) 94 J.P. 196; [1930] 1 K.B. 660. 
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of the word “ occupier ” and the meaning of the word “ tenant "’ by the excep- 
tion of tenants for a month or any period less than a month from the right to 
obtain a notice. It seems to me that it would have been quite simple if 
“occupiers " were to be used synonymously with the word “‘ tenant ” for the 
Act to have read “ serve on any owner, lessee or tenant (except tenants for a 
month or any period less than a month)”. However, the Act uses the two 
distinct separate words “* occupier ”’ and “ tenant ’’ and I am satisfied in those 
circumstances that ‘ occupier ’’ means something more or something wider 
than a tenant, though it includes tenants within its scope. 

I asked counsel for the respondents what class of person other than tenants 
could be covered by the word * occupier ”’, if that word, as he suggested, meant 
in this context someone who had some estate or interest in the property. With 
all his ingenuity, counsel for the respondents was unable to provide an answer 
to that question. He quite rightly said that the fact that an answer cannot be 
found does not necessarily mean that the word must be given the wider inter- 
pretation contended for by counsel for the applicants. I think it somewhat 
curious, however, that the word “ occupier ’’ should be used in this sense if it 
cannot inchide within its meaning anyone but a person who holds an actual 
estate or interest in the property. 

I think that on any reasonable construction of the word “ occupier’, the 
meaning of that term must include persons occupying premises by virtue of 
the rights conferred on them by the Rent Restrictions Acts. I was for some 
time impressed by the argument of counsel for the respondents based on the use 
of the words “ property of the applicant” in sub-para. (b) of para. 15 (1) of 
Part IV of sched. I. I think on the whole, and again not without some hesitation, 
that counsel for the applicants has provided the true solution for that difficulty. 
First of all he says that one must not allow a sentence of that kind, situated 
in a quite different part of the schedule, to influence one in the construction of 
what he says, and what, I think, he rightly says, is a word of the plainest possible 
meaning, that is to say, the word “ occupier”’. He says that “ any property ” 
in para. 15 (1) is not used in the sense of any interest in land. The words, he 
says, are apt to describe the form of property which a statutory tenant does, 
undoubtedly, possess. It is not a form of property known to the common law, 
it is a creature of statute, it does not create any estate in the land or premises 
occupied by the statutory tenant, but none the less I think that it would be a 
very unreal view to take if I were to hold that in no sense of that term can a 
statutory tenant be regarded as having a right of property conferred on him by 
the Rent Restrictions Acts. 

I think on the whole that I should not affect what I think otherwise is the 
clear construction of the word “ occupier” by taking any narrow view as to 
the meaning of the term “ any property ” in the latter part of the schedule. 
It is true that “ occupier”, as counsel for the applicants concedes, may have 
to be qualified in some sense so as to exclude a servant, a trespasser, or a squatter, 
or some person who has no interest, to use that word in its widest sense, in the 
land. I think, using the word “ occupier” in its widest sonse, that the Rent 
Restrictions Acts do confer on a protected or statutory tenant some interest in the 
premises which he occupies. As I say, it is an interest which is purely the creature 
of statute. but it is there, and it is, I am satisfied, an interest of very considerable 
value. It is a personal interest, it is, in some sense, a negative interest, being 
a right not to be removed from the premises, but none the less I think it is an 
interest which can properly be referred to as “ any property of the applicant ” 
in the sense in which that phrase is used in the schedule. I do not for a moment 
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venture to inquire whether, when this Act was being drafted, Parliament had 
this particular problem in mind—they may have or they may not. It is 
my duty to construe statutes in the ordinary and natural sense of the words 
which are used. Adopting that canon of construction, and not regarding this 
as a penal or confiscatory statute, I am satisfied that the applicants in both 
these cases were occupiers of these two flats at 83, West Hill, Putney, and 
that as such occupiers they should have had notices served on them in accord- 
ance with the provisions of para. 3 (1) (b) of sched. I to the Act of 1946. The 
requirements of that paragraph have not been complied with. There being 
admittedly substantial prejudice to the applicants, I think that I have no option 
but to accede to their request to quash the two orders in so far as they affect 
the rights of the applicants as statutory tenants of the premises in question. 
Order accordingly. 
Solicitors: Murray, Hutchins & Co. (for the applicants); Solicitor, Ministry 


of Health (for the respondents). 
G.F.L.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., BYRNE AND PARKER, JJ.) 
Jan. 27, 1954 
REG. v. HIGHGATE JUSTICES. Ex parte PETROU 


Club—Striking off register—Summons to secretary to show cause—Order for costs— 
Sum in excess of costs of prosecution—Penalty in guise of costs. 

The secretary of a club registered under ss. 91 and 92 of the Licensing (Consolida- 
tion) Act, 1910, was summoned to show cause why the club should not be struck 
off the register under s. 95 (1) of the Act. There were also before the justices ten 
summonses against the manager of the club, five relating to the sale of liquor 
without a justices’ licence and five relating to the supply of liquor outside permitted 
hours. The justices convicted the manager on these, and, on inquiring what were 
the costs of the prosecution, were told that they amounted to twenty-one guineas. 
The fined the manager £10 and ordered him to pay costs amounting in all to twenty 
guineas. They, further, ordered the club to be struck off the register and ordered 
the secretary to pay one hundred guineas costs on the summons for striking off. 

HE p, that the justices were in fact inflicting a penalty on the secretary under the 
guise of costs, which they had no power to do, and that certiorari must issue to 
quash the order made against the secretary. 


Motion for order of certiorari. 

The applicant, Helen Costas Petrou, was the owner of certain premises which 
she let to one Frank Reeves for use as a club, known as the Sportsmen’s Club and 
registered pursuant to the Licensing (Consolidation) Act, 1910, s. 91 and s. 92, 
the applicant being the secretary thereof. 

On the complaint of the respondent, Philip Scott, a superintendent of police, 
ten summonses were issued against the said Reeves charging him, as manager, 
with the offences in connection with the club stated in the headnote and calling 
on him to show cause why the club should not be struck off the register under 
s. 95 (1) on the ground that it was not conducted in good faith as a club, that 
illegal sales of intoxicating liquor had taken place on the club premises, and that 
the supply of intoxicating liquor was not under the control of its members; and 
one summons was issued against the applicant, as secretary, to show cause why 
the club should not be struck off the register. At the conclusion of the hearing 
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on Dec. 9, 1953, the justices inquired the costs of the prosecution and were told 
twenty-one guineas. The justices then convicted the said Reeves, fined him £10, 
and ordered him to pay two guineas costs on each of the ten summonses, ordered 
the applicant to pay £100 costs, and ordered the club to be struck off the register. 
The applicant now applied for an order of certiorari to quash the order made 
against her on the grounds (i) that under the Licensing (Consolidation) Act, 
1910, s. 95, the justices had no power to inflict a fine or penalty on the applicant; 
(ii) that, by ordering the applicant to pay £100 costs after they had already made 
an order for payment by another person of twenty guineas of the twenty-one 
guineas that was the total amount of the costs of the prosecution, the justices 
were in substance imposing a fine on the applicant; and (iii) that they had 
exceeded their jurisdiction and acted improperly. 

N. R. King for the applicant. 

S. A. Morton for the respondent. 


LORD GODDARD, C.J., stated the facts and continued: The justices 
were not imposing costs on the applicant. They were imposing a penalty on 
her when she had not been convicted of any offence, but had only come before 
the court to show cause why the premises should not be struck off the register. 
Under the guise of making an order for costs, the justices inflicted what could 
only have been intended as a penalty, since they had made an order dealing with 
all but one guinea of the costs asked for. Certiorari will go. I shall direct that 
the papers be sent to the Lord Chancellor, and we shall give costs against the 
justices. 

Certiorari granted. 

Solicitors: A. L. Philips & Co. (for the applicant); Sir Clifford Radcliffe, 
Clerk of the Peace, Middlesex (for the justices). 

T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., BYRNE AND PARKER, JJ.) 
Jan. 27, 28, 1954 
LONDON COUNTY COUNCIL v. TANN 


Metropolis— Building—* Structure ’’—Erection beyond general line of buildings— 
Car sheiter—London Building Act, 1930 (20 and 21 Geo. 5, c. clviii), s. 22 (1). 
A householder erected a car shelter in the front garden of her house in the county 
of London. The shelter was in front of the general line of buildings, and no consent 
in writing had been obtained from the county council for its erection. It consisted 
of a tubular steel framework, the main members of which were fixed together by 
pipe screw angles and joints, the framework being covered with a canvas covering 
fastened by a series of canvas tapes and small tie-ropes. The shelter was fixed to 
two wooden gateposts in the forecourt of the house and had sliding canvas curtains 
at the entrance from the road. The householder was charged with unlawfully 
erecting a structure beyond the general line of buildings in the street without the 
consent in writing of the county council, contrary to s. 22 (1) of the London Building 
Act, 1930, but the magistrate dismissed the information on the ground that the car 
shelter was not a “ structure ” within the meaning of the subsection. 
HE tp, that the word “structure” was not to be construed ejusdem generis with 
the word “ building”; it was meant to include something wider than a building 
and the intention of the person who had erected it must be regarded; the shelter 
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in the present case was intended to serve the purpose of a , and was a 
“‘ structure ’” within the meaning of the subsection; and, therefore, the case must 
be remitted to the magistrate with a direction that the offence was proved. 

Cass StraTep by a metropolitan magistrate. 

At a court of summary jurisdiction sitting at the North London Magistrate’s 
Court on Oct. 21, 1953, the appellants, the London County Council, preferred an 
information against the respondent, Mrs. Tann, charging that within the six months 
immediately preceding the laying of the information she unlawfully erected a 
structure (a car shelter) at 25, Paget Road, Stoke Newington, in contravention 
of s. 22 of the London Building Act, 1930, in that the structure was erected 
beyond the general line of buildings on the north side of Paget Road without 
the consent in writing of the appellants, whereby she became liable to the 
penalty prescribed by s. 148 (2) (iii) of the London Building Acts (Amendment) 
Act, 1939, and to have an order made against her to demolish the structure or 
a part of it. 

The following facts were found. The car shelter was put in the forecourt or 
garden of the respondent’s dwelling-house which was situate on, or fronting, the 
north side of, and was No. 25 in, Paget Road, Stoke Newington, by the respondent 
within the six months immediately preceding the date of the laying of the in- 
formation. Paget Road was a street within the meaning of the London Building 
Act, 1930, s. 22, and the general line of buildings on the north side on which No, 
25 was situated was as defined by the certificate of the superintending architect 
of metropolitan buildings given in pursuance of s. 22. The general line of 
buildings was within fifty feet of Paget Road, and the car shelter was erected or 
brought forward in front of the general line of buildings without the consent 
in writing of the appellants. The car shelter consisted of a tubular steel frame- 
work, the main members of which were fixed together by pipe screw angles and 
joints, the framework being covered with a canvas covering, with sliding canvas 
curtains at its entrance from Paget Road. At the date of the laying of the 
information, the car shelter had rested on the ground without wheels, but small 
wheels had subsequently been affixed to and under the tubular framework. The 
canvas covering was fastened to the tubular framework by a series of canvas 
tapes and small tie-ropes. The shelter was affixed to two wooden gateposts in the 
forecourt of No. 25, Paget Road, by means of four metal fittings round the upright 
tubular framework with screws which were screwed to the wooden gateposts. 
The width between the gateposts was seven feet, and the overall width of the 
car shelter framework was seven feet, nine inches. The metropolitan borough of 
Stoke Newington had formed and made a vehicular crossing of the footway from 
the carriage way to the gateway in the forecourt wall of No. 25, the cost of which 
the respondent had paid to the council. The shelter had remained in situ since 
its erection and its purpose was to provide shelter for a car. 

It was contended on behalf of the appellants that the shelter was a “ building 
or structure ’ within the meaning of the London Building Act, 1930, s. 22, and 
that the respondent was liable to the penalties prescribed by the London Building 
Acts (Amendment) Act, 1939, and to an order to demolish pursuant to the 
London Building Act, 1930, s. 30. The question was one of law, alternatively 
of mixed fact and law. Counsel for the respondent agreed that the question 
was one of law or of mixed fact and law, but contended that, nevertheless, the 
car shelter was not a structure within the meaning of s. 22 of the London Building 
Act, 1930. 

The magistrate dismissed the information and the appellants appealed. 

Percy Lamb, Q.C., and Scrivens for the appellants. 

C. Lawson for the respondent. 
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LORD GODDARD, C.J.: The learned magistrate found that this shelter 
was not a “structure ’’, and, if it was a mere question of fact, we should be 
bound by his decision, but it seems to me that he has not asked himself the 
proper questions. What he says is this : 

“* I was of opinion that the car shelter was not a building within the mean- 
ing of s. 22 of the London Building Act, 1930; that the term ‘structure ’, 
as there used, must be construed ejusdem generis with the term ‘ building ’; 
that a structure to be within the section must be something in the nature of 
a building; and that, applying those principles, the ‘ car shelter ’ was not a 
structure within the meaning of s. 22 of the said Act, but was something 
in the nature of a tent which in no way defeated or adversely affected the 
general objects of the London Building Act, 1930, as specified in the preamble 
to such Act.” 


I think the learned magistrate was wrong in saying that he must construe the 
term “‘ structure ’’ as ejusdem generis with the term “ building.’’ There is no 
genus, and it is obvious that the Act is meant to include something wider than a 
building. If one had simply to construe the word “ structure ”’ ejusdem generis 
with the word “ building ” and say that “ structure ” meant a building, there 
would have been no necessity for the legislature to use both words. The real 
question is: Is this a structure? “ Building” should be omitted from con- 
sideration altogether. 

A convenient test was laid down by Linn ey, L.J., in Lavy v. London County 
Council (1), where he said: 


“We must look at this case, and not at the effect of other cases. In this 
case we must ask ourselves, as men of the world, whether such a new wall 
[he was dealing with a wall] as this is not a building, structure, or erection 
within the mischief of s. 75 [of the Metropolis Management Act, 1862].”’ 


I do not pretend that I know what the mischief is in these matters, but, if I ask 
myself whether this shelter is a structure, I confess I think the question is only 
capable of one answer. I think it is a structure. If it was a mere temporary 
thing, such as a tent in the summer time would be, I am not saying that it would 
be a structure, but the object of this thing is to provide this house with something 
which it has not got at present, namely, a garage. Clearly one would never be 
able to get permission to build a garage at the place where this shelter is—when 
I say “ build’, I mean a garage consisting of ordinary building material—and 
this shelter is put there to remain their permanently. It is not a thing put up 
one week and moved the next. 

VaucHan WiiuiaMs, J., in London County Council v. Pearce (2) said: 

“IT do not mean to say that a man is to be allowed to evade the Act of 
Parliament by building on wheels what he intends to be a wooden structure, 
and then saying that it is not within the Act because it is on wheels. In all 
cases we must be guided by what I may call the intentions of the structure, 
and must inquire with what intention it was made.” 

In this case we are ignoring wheels. If you apply that test, it seems to me 
obvious that this structure, whatever you like to call it, was put there for the 
purpose of permanently housing a car at a place where there was no other 
garage. I think one must look at it as, I was almost going to say, a home-made 
garage, placed where it is in place of an ordinary garage. I think, therefore, that 


(1) 59 J.P. 630; [1895] 2 Q.B, 577. 
(2) 56 J.P. 790; [1892] 2 Q.B, 109. 
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we must hold that the magistrate did not direct himself properly, and that, 
if he had asked himself as an ordinary citizen what this shelter was, he must 
have come to the conclusion that it was a structure, and, therefore, this appeal 
must be allowed. 


BYRNE, J.: I agree. 


PARKER, J.: I agree. I would only add that, speaking for myself, I am 
prepared to accept the view that “ structure ” in this context means a structure 
in the nature of a building. That was the phrase used by Lorp ALVERSTONE, 
C.J., in London County Council v. Illuminated Advertisements Co. (1). The 
same meaning was put on that word, though in connection with a different 
Act, by Atkinson, J., in South Wales Aluminium Co., Lid. v. Neath Assessment 
Area Assessment Committee (2). 

It seems to me that, in deciding whether a structure is something constructed 
in the nature of a building, it is perfectly proper to look at the intention of the 
structure, as, in the passage my Lord has referred to in London County Council 
v. Pearce (3), VaucHaNn Witiams, J., expressly so states. Looking at 
the matter in that light and adopting the test laid down by LiypieEy, L.J., in 
Lavy v. London County Council (4), the question posed is this: As men of the 
world can we say that this thing, to use a neutral expression, is a structure 
constructed in the nature of a building ? It is quite clear that this erection 
was intended to be a garage, and, looked at in that way, and asking oneself the 
question: Is this a structure in the nature of a garage ?, the answer is clearly, 
Yes. It seems to me that the learned magistrate misdirected himself in first of 
all seeking to apply the ejusdem generis rule, and then treating “‘ structure ”’ as in 
the nature of a building in the sense that, if it was made of canvas, it could not 
be a building, because it was in the nature of a tent. It seems to me that 
the statement of facts admits of only one conclusion, that is, that this was a 
structure within the meaning of the Act. 

Appeal allowed. 

Solicitors: J. G. Barr, Solicitor, London County Council (for the appellants) ; 
Thornton, Lynne & Lawson (for the respondent). 

T.R.F.B. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., BYRNE AND PARKER, JJ.) 
Jan. 25, 1954 
PLUNKETT v. ALKER 


Education—Pupil at school—Hair infested with vermin—Pupil living with father 
and mother—Condition due to neglect of mother—Proceedings against mother— 
** Parent ’’—-Education Act, 1944 (7 and 8 Geo. 6, c. 31), s. 54 (6). 

A pupil at a school whose hair had been cleansed by order of the medical officer 
of health under a compulsory cleansing order, under s. 54 (3) of the Education Act, 
1944, was found to have his hair again infested with vermin. The boy lived with 
his father and mother, and the condition of his hair was due to the mother’s neglect. 
Proceedings were taken against the mother, as the child’s “ parent,”’ under s. 54 (6) 
of the Act, and the justices convicted her. 

Hep that “ parent” in s. 54 (6) included the mother, and the conviction was 


right. 
, County Council v. Stansell (1935) (100 J.P. 54) doubted and not applied. 

Case Sratep by the Liverpool stipendiary magistrate. 

On June 27, 1953, the respondent, Thomas Alker, clerk to the Liverpool 
education authority, preferred an information against the appellant, Catherine 
Plunkett, and against James Plunkett, her husband, charging that they, on 
May 15, 1953, were the parents of Christopher Plunkett, a pupil in attendance 
at Prince Rupert County School, Liverpool, whose person, after cleansing under 
the order of the medical officer of health had been carried out, was again found to 
be infested with vermin while in attendance at the said school, and that the said 
condition of his person was due to neglect on the part of the appellant and the 
said James Plunkett, contrary to the Education Act, 1944, s. 54 (6). 

At the hearing of the information on Aug. 5, 1953, no evidence was offered against 
the said James Plunkett, and the information was amended to read against the 
appellant only. It was proved or admitted that the appellant was the mother 
of the said Christopher Plunkett; that on June 1, 1951, he was a pupil at Hay- 
worth Street School and, on May 15, a pupil at Prince Rupert County Secondary 
Modern School; that on June 1, 1951, the hair of the boy was examined by a 
school nurse under s. 54 (2) and was found to be infested with vermin ; that a 
notice under s. 54 (3) of the Act of 1944 was posted to the appellant and her 
husband, requiring them within twenty-four hours to cleanse the hair of the 
boy to the satisfaction of the nurse; that the hair was not so cleansed and a 
compulsory cleansing order was made under s. 54 (3); that a notice was posted 
to the appellant and her husband, informing them that the hair of the boy had 
been cleansed and drawing their attention to the provisions of s. 54 (6) of the Act; 
that the appellant and her husband, the parents of the boy, lived together as man 
and wife with the boy at all material times in Liverpool; that on June 11, 1951, 
the nurse visited and spoke to the appellant who admitted receipt of the notice, 
and advised and instructed her about the cleansing of hair; that on May 15, 
1953, the nurse examined the boy and his hair was again found to be infested 
with vermin; that the appellant admitted to the nurse that she had not attended 
to the hair of the boy for a week, saying that she had been kept busy canvassing 
for her husband’s business; and that the condition of the hair of the boy was due 
to neglect on the part of the appellant. 

On behalf of the appellant it was contended that where the parents of a child 
were living together in the same house with their child the father was the “ parent ”’ 
of the child for the purposes of the Education Act, 1944, and that, aecordingly, 
the present proceedings against the mother were not competent. On behalf 
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of the respondent it was contended (i) that the appellant was the parent of the 
child within the meaning of s. 54 (6) and s. 114 (1) of the Act of 1944; (ii) that the 
authorities relied on by the appellant, namely, London County Council v. Stansell 
(1) and Woodward v. Oldfield (2), were no longer of binding force inasmuch as 
they were decided under the Education Act, 1921, which was repealed and 
replaced by the Act of 1944 with changes of wording sufficient to remove the 
binding force of those authorities; (iii) that s. 54 (6) of the Act of 1944 im- 
ported the element of neglect as an integral part of the offence thereunder and 
that the term “ parent "’ for the purposes of the said section meant or included 
the person within the meaning of the definition of the term “ parent ” laid down 
by s. 114 (1) to whose neglect the condition complained of is due. 

The magistrate was of opinion that the contention of the respondent was 
correct and that the appellant was properly charged in these proceedings. 
Accordingly, heconvicted the appellant and fined her 10s. The appellant appealed. 


Collinson for the appellant. 
D. B. McNeili for the respondent. 


LORD GODDARD, C.J., stated the facts and continued: The Education 
Act, 1944, s. 54 (6), provides: 


“ If, after the cleansing of the person or clothing of any pupil has been 
carried out under this section, his person or clothing is again found to be 
infested with vermin or in a foul condition at any time while he is in 
attendance at a school maintained by a local education authority or at a 
county college, and it is proved that the condition of his person or clothing 
is due to neglect on the part of his parent, or in the case of a pupil in attend- 
ance at a county college to his own neglect, the parent or the pupil, as the 
case may be, shall be liable on summary conviction to a fine not exceeding 
20s.”’. 


The word “ parent ” is defined in s. 114 (1) as follows: 


“** Parent ’, in relation to any child or young person, includes a guardian 
and every person who has the actual custody of the child or young person.” 


That sub-section does not say that the mother is not a parent, and I take it 
that if a child is living with, say, an aunt or grandparent so that that person has 
the actual custody of the child, that person might be answerable under s. 54 (6). 
I think it is at least a reasonable interpretation of those words in s. 114 (1) that 
the legislature is drawing a distinction between actual and legal custody, and 
that the words “ actual custody’ show that the person responsible is that 
person who at the time of the summons really has the child in his or her custody. 
We have also to remember that, unless the contrary intention appears, the 
Interpretation Act, 1889, s. 1 (1) (b), requires us to read the singular as including 
the plural. Therefore, the word “ parent” must be construed as “ parents ” 
unless the contrary intention appears. 

If, therefore, the matter were free of authority I do not think I should have 
any hesitation in holding that, if the magistrate finds as a fact, as he must be 
taken to have done in the present case, that the condition of the child was due 
to the neglect of the mother, she, as a parent, contravenes s. 54 (6). If the child is 
living with and is in the care of the mother, I think it can be said that she has the 
actual, though she may not have the legal, custody. But whether or not she has 
the actual custody, as I have already said, s. 114 (1) does not exclude the mother, 


(1) (1935), 100 J.P. 54. 
(2) 91 J.P. 151; [1928] 1 K.B. 204. 
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but merely says who may be included in the word “ parent’. In the present 
case the mother was found to be responsible for the condition of the boy, 
but it is said that this court is bound by London County Council v. Stansell (1) 
which was a decision under the Education Act, 1921, s. 87 of which provides: 


** (1) A local education authority for elementary education may direct their 
medical officer, . . . to examine in any public elementary school . . . the 
person and clothing of any child attending the school, and, if on examination 
the medical officer, . . . is of opinion that the person or clothing of any 
such child is infected with vermin . . . the local education authority may 
give notice in writing to the parent of the child, requiring him to cleanse 
properly the person and clothing of the child within twenty-four hours . . . 
(4) Where, after the person or clothing of a child has been cleansed by a 
local education authority under this section, the parent of the child allows 
him to get into such a condition that it is again necessary to proceed under 
this section, the parent shall be liable to a fine not exceeding 10s.”’. 


In Stansell’s case (1) the mother was summoned, and the justices, on the 
authority, as they stated in their Case, of Hance v. Burnett (2) and Woodward v. 
Oldfield (3), held that the father, and not the mother, was the person who ought 
to have been summoned. On appeal this court held that the justices came to a 
right decision. Lorp Hewarrt, C.J., giving the judgment, said: 


“‘ The justices were clearly right. They came to the conclusion that the 
‘ parent ’ referred to in s. 87 of the Education Act, 1921, where the father 
and mother were living together and the child was living with both of them, 
was the father. They have set out their reasons for their decision, and I 
think that they have come to the right conclusion for the reasons which 
they have given.” 


Both Suvcieton, J., and I agreed. I say at once that, having further considered 
that case, I am in doubt whether or not we were right. The Interpretation Act, 
1889, does not seem to have been brought to the attention of the court nor did 
the court remind itself of that Act. 

The justices in that case said that they followed Hance v. Burnett (2) and 
Woodward v. Oldfield (3). Woodward v. Oldfield (3) was a case of a defective child 
over seven years old residing with and in the actual custody of her mother, and 
the father was serving a sentence of penal servitude. The mother was held by 
the court to be the parent of the child within the meaning of Part V of the 
Education Act, 1921, so that steps could be taken under s. 54 (1) of that Act 
requiring her to send the child to a special school, because she had the custody 
of the child while the father was in prison. In Hance v. Burnett (2) it was decided 
that a mother could be made liable for not sending a child to school if the father 
was & seaman and was away at sea at the time, because he could not possibly 
attend to the matter. With regard to many of the offences under the Education 
Act, 1921, it may be that both father and mother are liable, but we are now 
dealing with a section of the Act of 1944 in which the word “ neglect ”’ is used. 
If the condition of the child is due to the neglect of the mother, who, as I have 
already pointed out, is, undoubtedly, a parent, I have difficulty in seeing why 
the mother does not commit the offence which is mentioned in s. 54 (6). Supposing 
the father had been summoned, he might have said: “It is not a question 
whether I have ‘ allowed ’ it [see s. 87 (4) of the Act of 11921]. It is a question 

(1) (1935), 100 J.P. 54. 


(2) (1880), 45 J.P. 54. 
(3) 91 J.P. 151; [1928] 1 K.B. 204. 
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whether or not the condition of the child is due to my neglect. I do not wash 
the child, and I do not brush the child’s hair. All that is done by his mother. 
I am not called on to examine the child every day or every week to see if his 
hair has got vermin in it. I have not neglected my duty as a parent because I 
have not inspected the child to that extent, because I am entitled to rely on 
my wife’. I can see that in many cases under the Act of 1944 the father would 
have a defence on the ground that he had not been negligent. I have doubt whether 
or not London County Council v. Stansell (1) was rightly decided, and, in any case, 
we now have another Act which contains other words, and I think we can treat the 
present case as res integra and put our own construction on the words of s. 54 (6). 
I do not say that, if both parents were summoned, they might not both be 
convicted, provided the court came to the conclusion that both had neglected 
the child, but, in coming to the conclusion whether or not there has been neglect, 
the court would have to take into account, as in all cases of negligence, the 
circumstances of the case. I can quite well see in a case of this sort that justices 
could come to the conclusion that a father had not been guilty of neglect, though 
the mother had, and, I suppose, in some circumstances they might find the other 
way round. There are frequently cases under the Children and Young Persons 
Act, 1933, s. 1 (1), in which a father and mother are charged with neglecting a 
child so as to cause unnecessary suffering or injury to health apart from actual 
cruelty. The words of s. 1 (1) of that Act certainly refer to “. . . any person 
who .. . has the custody, charge or care of any child”. In theory of law, 
if the father is living in the house, he is the person who has the custody, and, I 
suppose, may be said to have the charge and to some extent the care of the child, 
but the mother can also be, and frequently is, charged under that sub-section. 
I have never yet heard it suggested that the mother cannot be charged if she is 
responsible for the neglect of the child, although her husband may also be charged. 
I think that in the present case we can say that, the magistrate having found 
as a question of fact, and it not being suggested there was no evidence on which 
he could so find, that the condition of the boy’s head was due to the neglect of 
the mother, she is answerable under this sub-section. Therefore, I think the 
magistrate came to a right decision on the facts he found, and that this appeal 
fails. 

BYRNE, J.: I agree. I think there is such a difference between the 
wording of s. 54 (6) of the Act of 1944 and that of s. 87 (4) of the Act of 1921 
that this court is not bound by the decision in London County Council v. Stansell 
(1), and I am of opinion that the learned magistrate was right. 

PARKER, J.: I agree. 

Appeal dismissed. 
Solicitors: W. F. Foster, Hedge & Clare, agents for A. S. Cawson, Liverpool 
(for the appellant); Cree, Godfrey & Wood, agents for Thomas Alker, town 


clerk, Liverpool (for the respondent). 
T.R.F.B. 


(1) (1985), 100 J.P. 54. 
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EAD v. HOME SECRETARY 


Police—Pension—Decision of medical referee—Disablement not result of injury 
received in course of duty—Appeal to quarter sessions— Jurisdiction of quarter 
sessions—Police Pensions Act, 1948 (11 and 12 Geo. 6, c. 24), 8. 5 (1)—Police 
Pensions Regulations, 1949 (S.I. 1949, No. 1241), reg. 45 (1). 

A member of the metropolitan police force on retirement was granted an ill- 
health gratuity under reg. 5 of the Police Pensions Regulations, 1949. He applied 
under reg. 43 (2) for a supplemental pension in lieu of the gratuity, but under 
reg. 43 (1) a duly qualified medical practitioner certified that his disability was not 
the result of any injury received by him in the course of duty, and the application 
was refused. The applicant gave notice of appeal under reg. 44 (2), and the Home 
Secretary appointed a medical referee, who confirmed the finding of the medical 
practitioner. The applicant then appealed, under s. 5 (1) of the Police Pensions 
Act, 1948, to quarter sessions. Quarter sessions upheld a preliminary objection 
taken on behalf of the Home Secretary that they had no jurisdiction to review the 
decision of the medical referee and that their powers were limited to deciding 
whether or not the evidence placed before the referee was inaccurate or inade- 
quate. Against that decision the applicant appealed to the Divisional Court, under 
s. 5 (3) of the Act. 

HeEtp, that under reg. 44 (3) the decision of the medical referee was made final, 
subject to reg. 45; that reg. 45 (1) provided for an appeal to quarter sessions only 
for the purpose of considering whether the evidence before the medical referee was 

‘ inaccurate or inadequate ", and there was no general right of appeal to quarter 
sessions against the referee's decision ; and, therefore, quarter sessions had rightly 
determined the extent of their jurisdiction. 

AprzaL by John Raymond Ead from a decision of the Appeal Committee of 

the County of London Quarter Sessions, under s. 5 (3) of Police Pensions Act, 1948. 

The appellant joined the metropolitan police force on July 22, 1946, after a 
medical examination. By September, 1950, a tuberculous infection of his spine 
had developed. On Apr. 17, 1952, the appellant was examined by a consultant 
surgeon who issued a certificate dated Apr. 24, 1952, stating that the appellant 
was suffering from tuberculosis, that he was disabled from performing his duties 
as a member of the police force, and that such disablement was likely to be 
permanent. By letter dated May 13, 1952, the commissioner informed the 
appellant that, in view of that certificate, the date of the appellant's retirement 
from the police foree would be May 15, 1952, and that he had been granted an 
ill-health gratuity under the Police Pensions Regulations, 1949, reg. 5. The 
appellant then applied for a supplemental pension under reg. 43 (2) in lieu of the 
gratuity, but, by a certificate dated July 24, 1952, the consultant surgeon certified 
that the disability was not the result of any injury received by the appellant in 
the course of his duty as a member of the police force and a supplemental pension 
was refused. By letter dated Aug. 19, 1952, the appellant gave notice of appeal 
under reg. 44 (2), and stated, inter alia, that he had received injury while arresting 

two prisoners on Jan. 20, 1948. In accordance with the provisions of reg. 44 (2), 

the Home Secretary was informed, and he appointed a medical referee to decide 

the appeal. On Nov. 13, 1952, the medical referee examined the appellant and 
the documentary evidence and decided that the disablement was not the result 
of any injury received by the appellant in the execution of his duties. The 
appellant appealed, under the Police Pensions Act, 1948, s. 5, to the County of 

London Quarter Sessions. The appeal was heard on Apr. 29, 1953, when counsel 

for the respondent, the Secretary of State, submitted that it was not open to 
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that court to review the decision of the medical referee, but that their powers 
were limited to considering whether or not the evidence which had been placed 
before the medical referee was inaccurate or inadequate. The court upheld the 
submission, and on May 8, 1953, the appeal was dismissed. The appellant then 
appealed to the Divisional Court. 


R. D. L. Du Cann for the appellant. 
Mervyn Griffiths-Jones for the Home Secretary. 


PARKER, J., delivered the following judgment of the court. This case 
comes before this court under the Police Pensions Act, 1948, s. 5 (3), which 
provides: 

“An appeal shall lie on a point of law from any decision of a court of 

quarter sessions under this section to the High Court in accordance with 
rules of court and the decision of the High Court shall be final.” 


By the Police Pensions Regulations, 1949, reg. 43: 

““(1)... the question whether a person is entitled to any and, if so, what 
awards .. . shall be determined in the first instance by the police authority. 
(2) Where the police authority are considering whether a person is disabled 
they shall refer for decision to a duly qualified medical practitioner selected 
by them . . . (a) whether the person concerned is disabled, and . . . (c) 
whether the disablement is the result of an injury received in the execution 
of duty. (4) The certificate of the selected medical practitioner on the 
questions referred to him under the preceding provisions of this regulation 
shall, subject to the provisions of reg. 44 and reg. 45, be final.” 


Regulation 44 provides machinery for the aggrieved person to get a copy of that 
certificate and also enables him to appeal from the decision contained in it. That 
appeal is notified to the Secretary of State who is to appoint an independent 
person, called the medical referee, to decide the appeal, and that decision is 
final subject to the appeal provided for in reg. 45. Regulation 45 (1) reads as 
follows: 


“ A court hearing an appeal under s. 5 of the Act . . . may, if they consider 
that the evidence before the medical authority who has given the final 
decision was inaccurate or inadequate, refer the decision of that authority to 
him for re-consideration in the light of such facts as the court... may direct, 
and the medical authority shall accordingly re-consider his decision and, if 
necessary, issue a fresh certificate which, subject to any further re-considera- 
tion under this paragraph, shall be final.” 


In the present case the appellant was dissatisfied with the decision of the 
consultant surgeon, being the qualified medical practitioner. He appealed and 
the Secretary of State appointed a medical referee who came to the conclusion 
that the injury of which the appellant complained did not result from the 
appellant’s service. From that decision of the medical referee the appellant 
appealed to the County of London Quarter Sessions, the appeal being, not on the 
ground that the medical referee had before him “ inaccurate or inadequate 
evidence ’ on which to base his conclusion, but, as is admitted, against the 
medical referee’s decision. Argument took place and the appeal committee ruled 
that they could not go into that question and that their jurisdiction was limited 
to deciding whether or not the evidence before the medical referee was inaccurate 
or inadequate so that they could determine whether or not they should refer the 
matter to him for re-consideration. 
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Before this court counsel for the appellant argued that by s. 5 of the Police 
Pensions Act, 1948, a person in the position of an appellant has a general right of 
appeal from the refusal of the police authority to grant a pension, and it must be 
remembered that the police authority has to be guided by or to act on the 
medical certificates. Accordingly, he says that the right of appeal is quite 
general except in so far as it has been expressly cut down by regulations. He 
agrees that there is power to cut down that right of appeal by regulations because 
by s. 5 (1), proviso (b), it is provided: 

“regulations made under this Act may provide, in relation to questions 
arising out of those regulations, for the reference of any such matter as is 
specified in the regulations, either by the police authority or by the court, 
to a medicai practitioner, whose decision thereon shall, subject to such 
rights of appeal as may be provided by the regulations to such tribunal as 
may be constituted thereunder, be final on the matter so referred.” 

Counsel says that, if one looks at reg. 45 (1) it is clear that the general right of 
appeal has not been cut down, but that that regulation is merely setting out 
what the court may do with such an appeal, the court being the quarter sessions. 

In our view, the answer to that argument is that s. 5 of the Act gives no general 
right of appeal as such in the sense that it exists except in so far as it is taken 
away by the regulations. Section 5 provides, in sub-s. (1), proviso (b), that the 
regulations may contain provisions that certain medical matters shall be decided 
by the medical practitioner and that the certificate of the medical practitioner 
shall be final subject to any rights of appeal that the regulations may give. When 
one looks at the regulations, one finds that the certificate or the decision of the 
medical referee is final and there is no right of appeal except in so far as provided 
by reg. 45. I am satisfied that the only appeal provided by reg. 45 (1) is an 
appeal by an appellant who says that the medical referee had inaccurate or 
inadequate evidence on which to come to his conclusion, and that there is no 
appeal against the conclusion itself. In these circumstances, we dismiss the 


appeal. 
Appeal dismissed. 
‘Solicitors: Ludlow, Head & Walter (for the appellant); Treasury Solicitor. 
T.R.F.B. 
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HILL v. HILL 


Divorce—Desertion—Defence—** Just cause ’*°—Estoppel—Pleading based on sub- 
stantiallly same matters as relied on to support charges of cruelty in former 
unsuccessful suit alleging cruelty. 

On May 7, 1949, the wife left the matrimonial home. On Aug. 19, 1949, she 
presented a petition for divorce on the ground of her husband’s cruelty. On Mar. 7, 
1950, the judge dismissed the petition on the ground that, although the wife's 
health had been affected, that was not due to any matrimonial misconduct by the 
husband. The husband now presented a petition for dissolution on the ground of the 
wife's desertion on May 7, 1949, and the wife, by her answer, pleaded “* just cause ”’, 
the matters she relied on in support of this plea being substantially the same as 
those alleged by her in ber unsuccessful petition, or matters which could have been 
so alleged. In his reply the husband pleaded that in the circumstances the wife was 
estopped from alleging ** just cause ’’. 

HELD: on the facts the matters alleged by the wife could not be of sucha grave 
and weighty character that, even though they did not amount to cruelty, they 
could be relied on by the wife as just cause for her leaving her husband; but, in 
any event, just as the wife would not have been entitled in support of a plea of 
constructive desertion to rely on matters which she had previously alleged un- 
successfully, so she was not entitled to rely on such matters as constituting grave 
and weighty matters giving her good cause for leaving her husband and preventing 
him obtaining a decree of restitution of conjugal rights; in the circumstances of the 
case considerations of public policy and the duty laid on the court by s. 4 (1) of the 
Matrimonial Causes Act, 1950, did not demand that the court should inquire into 
the facts alleged by the wife in her answer; and, therefore, the husband was entitled 
to a decree. 


Petition by the husband for dissolution of the marriage on the ground of 
the wife’s desertion. 

On May 7, 1949, the wife left the matrimonial home, taking with her the 
two children of the marriage. On Aug. 19, 1949, she presented a petition for 
dissolution of the marriage on the ground of the husband’s cruelty. The husband 
denied cruelty, and on Mar. 7, 1950, Prccner, J., dismissed the petition. The 
husband now petitioned for a dissolution on the ground of the wife’s desertion 
on May 7, 1949. The wife, by her answer, denied desertion. She admitted in 
para. 2 that she left the matrimonial home, but she alleged (a) that she did so 
at the suggestion of the husband, and (b) that she had just cause for leaving the 
matrimonial home and for not returning to him, particulars whereof were 
numbered (1) to (14). In para. 3 the wife alleged constructive desertion by the 
husband from May 7, 1949, and repeated as particulars the items under para. 
2 (b). By his reply the husband alleged, inter alia: 


“2. That [the wife] is estopped from alleging the matters set out in 
para. 2 (b) and (3) of the . . . answer and the particulars thereto by reason of 
the following matters :—(a) On Aug. 19, 1949, the [wife] presented a 
petition in this Honourable Court for dissolution of marriage on the ground 
of the [husband’s] alleged cruelty; (b) the said petition was heard and 
determined in this Honourable Court by Pitcusr, J., and was dismissed 
by him on Mar. 7, 1950; (c) no appeal has been entered or prosecuted against 
the said order dated Mar. 7, 1950, and the same is a valid and subsisting 
order; (d) the allegations contained in para. 2 (b) and (3) of the said answer 
herein and the particulars thereto are the same or substantially the same as 
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those which were alleged or which could have been alleged in the said 
petition dated Aug. 19, 1949.” 
It was not disputed by the wife that, in view of recent authorities, decided 
after the date of filing the answer, she was estopped from pressing her cross- 
charge of constructive desertion. The case is reported on the question whether 
or not she was also estopped from pleading the defence of “‘ just cause ”’. 


John Latey for the husband. 
Marshall-Reynolds for the wife. 


DAVIES, J., stated the facts and continued: For convenience counsel 
agreed, as, I think, was done in Bright v. Bright (1), that the plea of estoppel 
should be argued before the evidence was heard, because, obviously, if I were 
to decide against the wife on this point, a great deal of time and money would 
otherwise be wasted. There is no doubt—indeed, counsel for the wife does 
not contend otherwise—that, with the exception of two or three minor and 
unimportant matters every single allegation that is made in this answer was 
contained in the wife’s former petition for dissolution on the ground of cruelty. 
One or two small matters were not pleaded in the former petition, but it is clear 
that they could have been, and, therefore, in accordance with the well-known 
rule which is set out in Hoystead v. Taxation Comr. (2) ({1926] A.C. 170), the 
principle of estoppel applies just as much to them as it does to the matters 
which were expressly raised. 

At the outset counsel for the wife admitted that on the present state of the 
authorities he could not pursue his cross-allegation of constructive desertion, 
but he was not prepared to assent to the proposition that the defence of just 
cause to the charge of desertion fell together with the cross-charge of constructive 
desertion. It was, therefore, necessary for certain authorities to be considered, 
and, in particular, four recent cases, none of which had been reported before 
the date of the answer, namely, Pike v. Pike (3), Dixon v. Dixon (4), Timmins 
v. Timmins (5), and Bright v. Bright (1). But before considering the authorities 
it is necessary that I should refer to the judgment of Pricuer, J., who tried the 
wife's petition, to see exactly what he decided. That was a petition on the 
ground of cruelty, and the answer was a straightforward denial. The learned 
judge mentioned the various complaints which the wife made, and said: 


“ Family life was extremely uncomfortable, so that on May 7, 1949, the 
wife, in pursuance of a decision which she arrived at somewhat earlier, left 
the house with the children and has never been back to live with her husband 
since .. . I have heard the evidence of the wife and of the husband very 
fully and one cannot help feeling considerable sympathy for both parties, 
but as a cruelty case it is quite hopeless—it does not begin to get near a 
cruelty case. I felt considerable doubt whether I ought not to stop the case 
after the [wife's] evidence was completed, but I thought, in all the circum- 
stances, it might be more satisfactory to hear the husband’s evidence, and, 
having heard it, I am confirmed in the view which I held at the conclusion 
of the [wife’s] case . . . I have not the slightest doubt that the unhappy 
atmosphere which clearly existed in this household during the last two or 
three years has had its reaction on the wife, and if I had come to the con- 
clusion that the husband had been guilty of matrimonial misconduct which 

(1) 117 J.P. 529; [1953] 2 All E.R. 939. 
(2) [1926] A.C, 155. 
(3) [1953] 1 All E.R. 232. 
(4) [1953] 1 All E.R. 910; [1953] P. 103. 
(5) [1953] 2 All E.R. 187. 
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entitled me to grant the wife relief provided I was satisfied that she had 
suffered in her health, on the evidence, I should have had little difficulty in 
concluding that her state of illness had been contributed to by the matri- 
monial misconduct of her husband. I am not going through the history of 
this case and the complaints made by the wife as outlined in the petition. 
A mere perusal of them indicates that the incidents in themselves are 
extremely trivial. While I do not blame the wife for arriving at the con- 
clusion that she and her children and her husband could no longer continue 
to reside under the same roof, I think she was in quite a large measure the 
author of her own undoing . . . It is unnecessary I should say any more 
because I think the case is perfectly straightforward, and I think the wife 
fails hopelessly to make out the case which she has set out to do, and the 
petition will, therefore, be dismissed.” 


So it appears that Prrcusr, J., is there saying: ‘ I think the wife’s health was 
affected, but it was not due to any matrimonial misconduct on the part of the 
husband ’’. The question which I have to decide is whether or not, the learned 
judge having come to that conclusion on the allegations made by the wife in 
the former petition, she is now entitled, those charges having been adjudicated 
on and dismissed when she was using them to attack her husband in order to 
obtain a decree from him, to re-open and re litigate those same matters again 
by way of a buckler or shield against her husband’s charge of desertion and to 
allege that she had by reason thereof just cause for leaving her husband. There 
are matters of difficulty in this branch of the law, and I cannot help expressing 
the opinion that it would be an advantage to the profession, and certainly to 
those who have to apply the law, if the highest court were to deal with this matter 
one day, but I have to deal with the law as it is, according to my understanding 
of it. 

I do not need to refer to Pike v. Pike (1), and I am not going to refer to Dixon 
v. Dixon (2), which was a decision of my own where a precisely similar problem 
arose, not at the hearing, but on an application to strike out certain paragraphs 
of the pleading, save to say that I do not feel the difficulty in this case that I 
felt in Dixon v. Dixon (2). The difficulty there was that the commissioner who 
had adjudicated on the matter previously clearly indicated that the charges 
were not made out, but it was difficult to know precisely on what grounds he 
had based his reason. In the present case, however, there is no such difficulty, 
and I think that it is not necessary for me to go further back than the recent 
decision of the Court of Appeal in Timmins v. Timmins (3) where the husband 
filed a petition for restitution and the wife set up that she had good cause for 
leaving her husband. Wa.iineTon, J., found that the wife had not established 
that her husband’s conduct amounted to cruelty, and had not made out just 
cause for leaving him, and, although he was anxious whether or not he ought to 
do so, he granted a decree of restitution. Against that order the wife appealed, 
and the Court of Appeal (Dennina, L.J., and Luoyp-Jacos, J., Hopson, L.J., 
dissentiente) held that in the special circumstances of the case it was wrong to 
make a decree of restitution. An important passage in the judgment of 
Dennino, L.J., is as follows: 


“We were referred to Pike v. Pike (1), and, in view of some comments 
made on it by Daviss, J., in Dixon v. Dixon (2), I think I ought to explain 
some of the things I there said. In considering whether one party has 

(1) [1953] 1 All E.R. 232. 


(2) [1953] 1 All E.R. 910; [1953] P. 103. 
(3) [1953] 2 All E.R. 187. 
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good cause for leaving the other, much depends on whether the conduct 

complained of is of a ‘ grave and weighty ’ character or not. Conduct which 

is of a grave and weighty character may sometimes fall short of cruelty 

because it lacks the element of injury to health: as in Russell v. Russell (1) 

and Edwards v. Edwards (2); or because it lacks the element of intent to 

injure (as in the case of drunkenness or association with other women); 

but, nevertheless, it may give good cause for leaving, as the cases which I 

have cited earlier amply show.” 

It is interesting to note that of the cases to which the learned lord justice referred 
all, except the somewhat odd case of Butland v. Butland (3), concerned acts, not 
of violence but acts which could not really be said to be aimed at the other party. 
DENNING, L.J., continues (ibid.): 

““On the other hand, conduct which is not ‘of a grave and weighty 
character,’ and is for that reason not cruelty, does not give good cause for 
leaving: see Yeatman v. Yeatman (4). It is conduct of that kind to which 
I referred in Pike v. Pike (5) when I said ({1953] 1 All E.R. 235) that conduct 
‘less than cruelty ’ does not justify a spouse in leaving.” 

I apply those words to the present case. Piicuer, J., did not dismiss the 
petition on the ground that there was no evidence of injury to health. He thought 
that there was injury to health, and he said in terms that, if he had been satisfied 
that there was matrimonial misconduct by the husband, he would have been 
prepared to say that such injury was occasioned by that conduct. The ground on 
which he dismissed the petition was that, if and in so far as the wife proved 
anything against the husband, the incidents were extremely trivial and she 
had entirely failed to make out any matrimonial misconduct of any sort or 
kind. That being so, it seems to me impossible to say that the matters alleged 
by the wife, not “ were ’’, but “ could be ”’, of such a grave and weighty character 
that, even though they had been held not to amount to cruelty, they could again 
be re-litigated and relied on as constituting just cause for the wife to leave her 
husband. That really is sufficient to dispose of this case. 

Bright v. Bright (6), a decision of WrttmeER, J., is in point of time the most 
recent decision on this matter. WrtimeEr, J., refers to Timmins v. Timmins (7), 
and deals with the point, which I do not think it is necessary for me to deal with 
in this case, covered by the judgment of Lorp Merrman, P., in Hudson v. 
Hudson (8), namely, whether an estoppel can arise so as to bar or estop this 
court from making the inquiries which are incumbent on it by statute (now the 
Matrimonial Causes Act, 1950, s. 4). It was argued before Witter, J., that on 
the ground of public policy and the statutory duty of this court to inquire into 
the facts in the interests of the State in matrimonial disputes it would be wrong 
to strike out the allegations with which he was there dealing on the ground that 
the party was estopped from raising them. The learned judge said: 

“I think that that argument rests on a misapprehension, and on a failure 
to distinguish between an estoppel as against a party charged with an 
offence and an estoppel as against a party putting forward a charge against 
the opposite party. It is one thing to say that the husband is not estopped 

(1) [1895] P. 315; affd. H.L., 61 J.P. 771; [1897] A.C. 395. 
(2) 113 J.P. 383; [1949] 2 All E.R. 145; [1950] P. 8. 
(3) (1913), 29 T.L.R. 729. 
(4) (1868), L.R. 1 P. & D. 489. 
(5) [1953] 1 All E.R. 232. 
(6) 117 J.P. 529; [1953] 2 All E.R. 939. 


(7) [1953] 2 All E.R. 187. 
(8) [1948] 1 All E.R. 773; [1948] P. 292. 
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from denying charges made by the wife, i.e., that the wife cannot in this 
court get relief simply because the husband is estopped from denying the 
charges. In that case the public interest, no doubt, does intervene to see 
that relief is.not improperly obtained by a petitioner merely through some 
technical rule. But it is quite another thing to say that a petitioner, who is, 
if I may use the expression, the aggressor, the party bringing the charges, 
is entitled to persist in repeating allegations which have already been the 
subject of previous proceedings and have already been determined against 
him or her, and to do this merely for the purpose of obtaining relief for 
himself or herself.” 


Counsel for the wife has argued that the present case is decided in his favour 
by that. There, he says, WitLMER, J., was dealing with the case of a petitioner 
seeking to re-allege charges which had been disposed of, whereas in the present 
case a respondent is seeking to re-litigate as a matter of defence matters which 
have been disposed of when they were put forward as the ground of a petition. 
It seems to me that that is a distinction without a difference. There obviously 
might be cases where, despite an estoppel against a party, the court would 
think it necessary to inquire. One of the examples mentioned during the 
argument was a case where there had been a finding of no adultery in a previous 
suit and the court had reason to believe that, although the petitioner was estopped 
from raising the point again, there were grounds for suspecting that adultery 
had been committed. In such a case the Queen’s Proctor could, no doubt, be 
asked to assist the court. But apart from cases of that kind it seems to me that 
when, in a case such as the present—and I am only dealing with this case and 
not attempting or purporting to lay down any general rule—when the wife in 
her petition filed in 1949 makes various allegations of matters said to have 
occurred prior to the final break-up of the marriage in May, 1949, and those 
allegations fall to the ground as being unproved, to allow her in answer 
to her husband’s petition, filed after the statutory triennium has expired, on 
the ground of desertion to raise again those same matters which have been 
decided against her, would, I think, be as plain a breach of every known principle 
of estoppel, whether in this Division or any other, as it would be possible to 
conceive. 

It is for these reasons that I rule that, just as the wife through her counsel 
admitted that she was not entitled in support of a plea of constructive desertion 
to rely on acts which she had previously unsuccessfully alleged, so the same 
principle applies to her attempt to rely on them as constituting just cause for 
her leaving her husband. 

[His Lorpsuir dealt with the issue raised by para. 2 (a) of the answer, 
considered the evidence, and concluded:] This case is as plain as anything can 
be. The wife for reasons which seemed good to her made up her mind to go and 
she did go, and nothing that her husband might say would stop her. It may 
well be, as PrccHER, J., having heard all the evidence, was of the opinion, that 
it was best for both of them that they should part, but that does not alter the 
fact that the wife, in leaving her husband, deserted him unless she could show— 
as for the reasons which I have already explained, she is not entitled to show 
on the same material—that her action in doing so was justified. That being so, 
there must be a decree nisi on the petition. Decree nisi. 

Solicitors: Church, Adams, Tatham & Co., agents for Matthew Arnold & 


Baldwin, Watford (for the husband); Henry B. Sissmore & Co. (for the wife). 
G.F.L.B. 
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SHAXTED v. WARD 


Education—School attendance—Failure of pupil to attend regularly—Excuse for 
non-attendance—School not within “walking distance” of child’s home— 
“* Nearest available route"’—Test for determining—Part of route unsafe for 
unescorted children—Education Act, 1944 (7 and 8 Geo. 6, c. 31), 8. 39 (5). 

By s. 39 (2) (c) of the Education Act, 1944, a child shall not be deemed to have 
failed to attend regularly at school “ if the parent proves that the school at which 
the child is a registered pupil is not within walking distance of the child’s home .. .” 
By s. 39 (5) “ walking distance *’ means, according to the age of the child, two or 
three miles measured by “ the nearest available route.” 

On the prosecution of the father of a child under s. 39 (1) of the Act, which makes 
it an offence on the part of a parent if a child of compulsory school age fails regularly 
to attend school, it was established that the direct route from the child’s home to the 
school was within the distance prescribed in s. 39 (5), but that part of the route was 
unsafe for unescorted children, as it contained a dangerous crossing. The justices 
convicted the parent. 

HELD, that, as distance and not safety was the test prescribed for determining 
“the nearest available route,”’ the school was within “ walking distance ”’ of the 
child’s home, and the conviction was, therefore, right. 

Case Srarep by Kent justices. 

At a court of summary jurisdiction, sitting at Canterbyry on Aug. 13, 1953, 
the respondent, Francis George Ward, an education welfare officer, preferred 
informations against each of the appellants, Bertie Herbert Harold Shaxted and 
Albert George Farrier, charging that each, being the parent of a child of compul- 
sory school age, was guilty of an offence against s. 39 (1) of the Education Act, 
1944, in that the child, who was a registered pupil at Preston County Primary 
School, failed to attend regularly thereat between Apr. 21 and June 26, 1953. 

It was proved or admitted that each of the appellants was the parent 
of a child of compulsory school age who was a registered pupil at the said school 
and failed to attend that school during the period mentioned in the information ; 
that each child lived in the hamlet of West Stourmouth and within the distance 
from the school laid down in s. 39 (5) of the Act as “‘ walking distance ”’ in 
relation to each such child respectively by the direct route; that this route was 
safe for the children to use if escorted, the bit of road near the school where, 
owing to the presence of a dangerous crossing, an escort would be desirable for 
small children being common to both the children in question ; that it was usual, 
and the duty of parents, to provide escort for their children to and from school, 
when necessary; that the education authority, nevertheless, arranged for an 
omnibus taking the children from Stourmouth to and from a secondary school 
at Sandwich to take the children of the appellants to and from school during 
the period in question; that on the return journey the omnibus reached the 
school at 4.45 p.m. to pick up these children there, they having finished their 
lessons at 3.45 p.m.; that the appellants wanted a special omnibus from the 
school and would not provide an escort for their children; that another Stour- 
mouth resident, a Mr. S., who was a co-defendant with the appellants and gave 
evidence, admitted that his son could have attended the school regularly, but 
he had “ had to stand by the other parents.” 

On behalf of the appellants it was contended: (i) that the direct routes were 
not safe for their children to use when returning from school in a party; (ii) that 
the afternoon bus from school was not suitable transport for the return journey ; 
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and, (iii) that, therefore, they were prevented by unavoidable cause within the 
meaning of s. 39 (2) (a) of the Education Act, 1944, from sending their children 
to school; (iv) that the words “ in relation to a child” of the ages specified in 
s. 39 (5) referred not merely to the words “ walking distance ’’, but that those 
words also governed the later words “ nearest available route ”’, limiting those 
words to such routes only as were safe for a child to use, that the direct routes 
were not safe for the children and the nearest available safe route was more than 
the distances specified in the section, and so the children were entitled to trans- 
port, but no suitable arrangements had been made for their transport from school. 
On behalf of the respondent it was contended that ‘‘ available route ’’ meant a 
route which could be followed without committing trespass. 

The justices were of opinion that no defence had been made out because (i) the 
direct routes were safe for children when escorted; (ii) there was no unavoidable 
cause, because the direct routes were safe if the parents had escorted their 
children or arranged for their escort, and also the omnibus provided was suitable 
in the circumstances; (iii) the suggested interpretation of the words ‘“‘ available 
route ’’ was irrelevant because the justices held (a) that the direct routes were, 
in fact, safe for the children in question, and (b) that the omnibus provided from 
school was a “suitable arrangement ” for the transport of the said children; 
(iv) and, further, the suggested interpretation of the words “ available route ”’ 
was strained and unnatural. The justices held that the school was within walking 
distance of the home of each appellant so that the appellants were not entitled to 
transport for their children, and they convicted the appellants. The second 
appellant withdrew his appeal. 


Van Oss for the appellant, Shaxted. 
Thesiger, Q.C., and Jupp for the respondent. 


LORD GODDARD, C.J., stated the facts and continued: The question is 
whether or not the school is within walking distance of the child’s home. By 
the Education Act, 1944, s. 39 (1), a parent is guilty of an offence if his child fails 
to attend regularly at the school where he is a registered pupil, but by s. 39 (2): 

““. , . the child shall not be deemed to have failed to attend regularly at 

the school . . . (ce) if the parent proves that the school at which the child 
is a registered pupil is not within walking distance of the child’s home, and 
that no suitable arrangements have been made by the local education 
authority either for his transport to and from the school or for boarding 
accommodation... ” 


We need not deal with suitable accommodation if the school is within walking 
distance, which by s. 39 (5) 
- means in relation to a child who has not attained the age of eight 
years two miles, and in the case of any other child three miles, measured by 
the nearest available route.” 


What the justices had to decide was whether or not the school was within walking 
distance, and it is said that the route which the child took, and which is under 
two miles, is not the nearest available route because part of it is said to be 
dangerous for children to walk along unescorted. I cannot read the word 
“‘ available ’’ as meaning necessarily safe, because we can see how that word 
got into the Act. By the Elementary Education Act, 1870, s. 74 (3), it was 
a reasonable excuse: 


“That there is no public elementary school open which the child can 
attend within such distance, not exceeding three miles, measured according 
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to the nearest road from the residence of such child, as the bye-laws may 
prescribe.” 
The Education Act, 1921, s. 49 (b) provided an identical “‘ reasonable excuse ”’. 
Before the Act of 1921, in Hares v. Curtin (1), in which it was suggested that a 
cart track could not be a road and that the walking distance had not been 
measured according to, “the nearest road”, Lorp Atverstone, C.J., giving 


judgment, said: 
“It does not mean a road of any particular class, but simply a route from 
the residence of a child to the nearest school.” 


In the Act of 1944 the words used in s. 39 (5) are “‘two miles . . . measured 
by the nearest available route”. I do not think they were meant to make any 
change in the law, except that a number of somewhat unnecessary words were 
cut out and there was substituted the expression which had been used in this 
court in Hares v. Curtin (1). 

To some extent I sympathise with the views of the appellant in the present 
case. It may be that parents would like to bring pressure on the Kent 
County Council to have someone to see that this “bit of road”, as the 
justices call it, is safe for the children to cross—someone, for example, as is 
seen in London, wearing a white smock and holding a board with the words 
“Children Crossing, Stop”. That, however, is a matter for the education 
authority to consider and put into operation if it thinks fit. I can only say, 
speaking for myself, that a route along which a child can walk and which 
measures not more than two miles is “the nearest available route”. It 
may sometimes be unsafe. Sometimes the route might be flooded, and, if so, 
and the child could not walk along it, that might be a reasonable excuse for 
not using it on that particular day. We are not dealing with that sort of question. 
We are dealing with the question where the parents think it is not safe. Par- 
liament has not substituted safety for distance as the test. Any question with 
regard to safety must, and, I have no doubt, will, be taken into consideration by 
the education authority. I think in this case the justices came to a right decision 
and the appeal fails. 

BYRNE, J.: | agree. Counsel for the appellant contended that the meaning 
of the word “ available ’ in the Education Act, 1944, s. 39 (5), is that there is 
no sound reason why that route should not be used by children. I am bound to 
say that I cannot read that meaning into that word. The “ nearest available 
route ’’ means the method by which the two miles are to be measured from the 
child’s house to the school in order to ascertain whether or not it is a walking 
distance. 

PARKER, J.: I agree. 

Solicitors: Jaques & Co., agents for Girling, Wilson & Bailey, Margate (for the 
appellant); Sharpe, Pritchard & Co., agents for Gerald Bishop, Maidstone (for 


the respondent). 
T.R.F.B. 


(1) 76 J.P. 313; [1913] 2 K.B. 328. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., BYRNE AND PARKER, JJ.) 
PERCIVAL v. STANTON AND ANOTHER 
January 27, 1954 


Fisheries—Salmon net—‘‘ Fixed engine”’—Light anchors acting as brake on drifting 
net—Salmon and Freshwater Fisheries Act, 1923 (13 and 14 Geo. 5, c. 16), 
s. 11 (1), 8. 92 (1) (e). 

Light T-shaped anchors were attached to a salmon net for the purpose of acting 
as a brake or drag, the net being intended to drift, and in fact actually drifting with 
the tide. 

Held, that the net was not a “ fixed engine "’ within the meaning of s. 11 (1) of 
the Salmon and Freshwater Fisheries Act, 1923, as it was neither “fixed’”’ nor 
‘““secured by anchors’ nor ‘“‘ made stationary in any other way” within the 
definition of “ fixed engine *’ contained in s. 92 (1) of the Act. 

Case Statep by Northumberland justices. 

On Sept. 5, 1953, at a court of summary jurisdiction sitting at Alnwick, an 
information was preferred by the appellant, John Percival, on behalf of the 
Northumberland and Tyneside River Board, charging the respondents, William 
Stanton and George Robert Stanton, with an offence against the Salmon and 
Freshwater Fisheries Act, 1923, s. 11, in that on July 30, 1953, they unlawfully 
used a fixed engine, namely, a net secured by anchors, for taking salmon in tidal 
waters, namely, the sea, south of Alnmouth. 

At the hearing of the information on Oct. 15, 1953, the following facts were 
proved or admitted. On July 30, 1953, the respondents were fishing for salmon 
in the open sea, in a bay off the coast of Northumberland, by means of a salmon 
net which was shot from a fishing coble in the form of a letter “‘T”’. The net 
was suspended in the water by means of cork floats. The approximate length 
of its headpiece was one hundred yards and of its tailpiece two hundred yards, 
and its approximate weight, when wet, was above eight hundredweights. The 
end of the tailpiece was close to the water’s edge and the headpiece was some 
two hundred yards outward into the sea, lying approximately parallel to the 
water’s edge. There were strong tidal currents in that part of the sea, and at 
the time of the fishing operation there was a reasonably strong wind blowing. 
Without some means of keeping the net in formation, the action of the wind and 
currents would have reduced the net into a shapeless tangle, and fishing by this 
method would not have been possible. To keep the net in formation, the 
respondents attached a bundle of metal quoits to the end of the tailpiece and, 
by means of detachable ropes tied to the net, they also attached three anchors 
to the headpiece. The anchors were made of iron, were of light type and of 
conventional two-fluked pattern, and each weighed about three pounds. Their 
effect was to act as a drag or brake on the drift and movement of the net, and 
they did not act, and were not intended to act, so as to secure the net, as a 
stationary object, to the sea-bed. At that place the sea-bed consisted of smooth, 
soft, shingly sand, and the net was able to, and in fact did, drift substantially 
with the currents, although braked in its freedom of unrestricted movement 
by the dragging of the anchors through the sand. The respondent, William 
Stanton, had followed this method of fishing for over thirty years. 

The issues were: (i) Was the net a “ fixed engine ” within the meaning of s. 11 
of the Act of 1923 ? (ii) Was the sea wherein the net was shot “ tidal waters ”’ 
within the meaning of the section ? On the issue of “ fixed engine ”’, it was 
contended by the appellant that the three anchors attached to the net made it a 
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“ fixed engine " within the meaning of s. 11, as it thereby became a “‘ net secured 
by anchors ” within the definition of “ fixed engine ” in s. 92 (1) of the Act, and 
that it was not necessary for the prosecution to prove, or for the court to find, 
that the net, by reason of the anchors, became affixed to and stationary on the 
sea-bed. The respondents contended (i) that the phrase “ secured by anchors ”’ 
meant moored to the sea-bed as a fixed and stationary object, and that, as the 
anchors in this case were not intended to, and did not, have that effect, but 
merely acted as a brake or drag to keep the net in formation, and allowed 
substantial drift, the anchors did not “ secure” the net and make it a “‘ fixed 
engine”; (ii) that the words “secured by anchors” should be construed 
ejusdem generis with the words “or made stationary in any other way” in 
s. 92 (1); and (iii) that, the Act being a penal Act, the words “‘ secured by 
anchors ’’ should be read in their ordinary meaning as making fast, and that a 
wider and more generalised meaning should not be attached to the phrase. The 
respondents relied on the meaning of the words “ anchor ” and “ secure ”’ in the 
Oxrorp Dictionary. The justices were of the opinion that the net used by the 
respondents was not a “ fixed "’ engine within the meaning of s. 11 of the Act, and 
dismissed the charge. At the invitation of both parties they formally determined 
that the open sea in which the respondents were fishing was not “ tidal waters ”’ 
within the meaning of the section. 


Widgery for the appellant. 
Aarvold and R. A. Percy for the respondents. 


LORD GODDARD, C.J.: This is a Case stated by justices of the county 
of Northumberland, who, I expect, know a good deal about salmon fishing 
along that coast and about the habits and methods of salmon fishers. The 
justices dismissed an information against the respondents which charged them 
that they 


“* did unlawfully use a fixed engine, namely, a net secured by anchors, for 
taking salmon in tidal waters, namely, the sea south of Alnmouth, contrary 
to the Salmon and Freshwater Fisheries Act, 1923, s. 11.” 


Two questions were stated by the justices for our decision. The first was 
whether the net used by the respondents was a “fixed engine”’ within the 
meaning of s. 11. If it was not, obviously no offence has been committed. The 
second question was whether or not, as the net was in the sea, it could properly 
be described as being “ in tidal waters’. That rather depends on some definitions 
which appear and which have from time to time appeared in the Salmon Fishery 
Acts, but, as the court is of the opinion, on the facts found by the justices, that 
no offence has been committed because this was not a “ fixed engine ” it would 
not be desirable for us to give any opinion on the construction of “ tidal waters ”’, 
because our opinion would be merely obiter and could be challenged in any 
future case. 

The facts found by the justices, to put them shortly, are that the net which 
the respondents were operating was a T-shaped net. Exactly how the tailpiece 
is attached to the headpiece does not appear, and I do not think it matters, but 
the tailpiece, when it is shot from the boat, comes very nearly, though not quite, 
to the shore. It is weighted at one end with some quoits. At the top it has 
cork floats to keep it floating in the water and on the bottom it has some steel 
quoits at the end, to keep it straight. The headpiece, which also has cork floats 
to keep the net at the proper depth, has at the bottom, or sea-bed, end three 
light anchors. The approximate weight of the net when it is wet is upwards of 
eight hundredweights, and each anchor weighs about three pounds. The object 
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of the anchors is to weigh down the net to some extent so as to keep it from 
getting into a “ shapeless tangle ’’, as the justices said. The justices found that 
the effect of the anchors was to act as a drag or brake on the drift and movement 
of the net, and that they did not act, and were not intended to act, so as to 
secure the net to the sea-bed as a stationary object. The sea-bed at the place 
consisted of smooth, soft, shingly sand, and the net was able to, and in point 
of fact did, drift substantially with the currents, albeit braked in its freedom 
of unrestricted movement by the dragging of the anchors through the sand. 
The question is whether those anchors turn this net into a “ fixed engine ” 
within the meaning of s. 11 of the Salmon and Freshwater Fisheries Act, 1923. 

The definition in s. 92 (1) of the Act of 1923—and I shall have to deal with the 
earlier Acts historically in a moment—is: 

“The expression ‘ fixed engine’ includes . . . (c) any net secured by 
anchors and any net or other implement for taking fish fixed to the soil, or 
made stationary in any other way, not being a fishing weir or fishing mill 
dam...” 

That definition is not an absolute definition, as it states what a “ ‘ fixed engine ’ 
includes *’, but the first thing I should say with regard to a “ fixed engine ”’ is that 
it must be fixed. I do not see how, whatever the definition clause says that the 
expression is to include, it could remove the necessity for a “ fixed engine ” to 
be fixed, and, if a thing is fixed, it seems to me, it must be stationary. The words 
of the definition are: 

““. . . any net secured by anchors and any net or other implement for 
taking fish fixed to the soil, or made stationary in any other way ... ” 

Applying the ordinary canons of construction, I think that the words “ secured 
by anchors ”’ show, in view of the words which follow, that the net is meant to be 
secured so that it is fixed, so that it is stationary. I think that that is supported 
by the history of the Salmon Fishery Acts, because the Act of 1923 is a con- 
solidating Act as well as an amending Act, and it is quite obvious that, being a 
consolidating Act, it has borrowed the words of the definition from the previous 
Acts which it consolidates, and one has to see what those Acts provided. The 
Salmon Fishery Act, 1861, s. 4, provided: 


‘“** Fixed engine ’ shall include stake nets, bag nets, putts, putchers, and 
all fixed implements or engines for catching or for facilitating the catching 
of fish.” 

There, again, I emphasise the word “ fixed ”’, because, as I have said, it seems 
to me that nothing can be a “ fixed engine ’’ unless it is fixed. Then, in s. 11 
of the Act of 1861, that definition was somewhat expanded. By s. 11, which 
prohibited the placing of “‘ fixed engines "’ in any inland or tidal waters, it was 
provided that, for the purposes of the section, 


. . . a net that is secured by anchors, or otherwise temporarily fixed to 
the soil, shall be deemed to be a fixed engine. . . ” 

While that was the state of the law, Thomas v. Jones (1) came before a court 
of the Queen’s Bench Division. In that case a net was used on the River Tivy, 
near Cardigan, by a fisherman who had got his net secured at one end, but the 
court held that it was not a “ fixed engine’ because, being unsecured at the 
other end, directly the salmon hit the net the net rolled round the salmon and, 
therefore, because it could roll round the salmon, it was not a fixed net. Whether 
I should have decided the case in the same way as the Court of Queen’s Bench 

(1) (1864) 29 J.P. 55; 5 B. & 8. 916. 
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decided it in 1864, if I had been alive and sitting in 1864, I do not know. I have 
a strong suspicion that I should not. That was a decision which was not open 
to appeal, and, therefore, in 1865 the legislature stepped in and put an amending 
definition of “ fixed engine ” in s. 39 of the Salmon Fishery Act, 1865, which 
runs in this way: 

“* Fixed engine’ shall in this Act and the Salmon Fishery Act, 1861, 
include any net or other ee for taking fish fixed to the soil, or made 
stationary in any other way . 

So, first, there is s. 11 of the Act of 1861, which deals with “‘ a net ... secured by 
anchors, or otherwise temporarily fixed to the soil ’’, and then in s. 39 of the Act of 
1865 there is a “ net or other implement . . . fixed to the soil, or made stationary 
in any other way”. In the Act of 1923, which, as I have already said, is a 
consolidating Act, the legislature naturally refer back to the two earlier Acts 
and incorporate both of those definitions or descriptions in s. 92 (1): “‘ Any net 
secured by anchors "—that is borrowed from the Act of 1861— 

“. .. and any net or other ee for taking fish fixed to the soil, 
or made stationary in any other way . 

That is borrowed from the Act of 1865 and i is intended to enlarge the words of the 
first definition. [I do not think that that means that one ought to contrast 
“‘ secured by anchors ” with “‘ made stationary in any other way”. The history 
of the definition of “ fixed engine’ makes it clear that Parliament used the 
words which they used in s. 92 (1) of the Act of 1923 because the words 
“* secured by anchors ”’ were in the Act of 1861, and they incorporated them into 
the Act of 1923 together with the extended definition which was put into the 
Act of 1865 because of Thomas v. Jones (1). 

It seems to me, however, that in all cases of this kind to some extent it must 
be a question of degree. If it is a question of degree, it is a question of fact for the 
justices, and in the present case the justices have found that the net was not a 
“* fixed engine ” because it was not fixed. I do not want it to be said that, if it is 
shown that a net has been let down with anchors attached to it, the net ceases to 
be a “ fixed engine "’ merely because the anchors have dragged, as they might 
do in a storm. If they are put down with the intention of anchoring the net to the 
sea-bed, then I think that the net becomes “ secured by anchors”’. But if, as 
the justices found in this case, these little light anchors were used, not for that 
purpose, but merely to act as a brake or a drag on a net which was intended to 
drift with the tide, it seems to me that one cannot say that the net is a “ fixed 
engine’. First, it is not “ fixed ”, and, secondly, it is not “‘ secured by anchors ”’. 
It has got some anchors on it, but they do not secure it. Nor is it “ made 
stationary in any other way "’, because it is not stationary. It moves. It is 
partly a question of fact and partly a question of construction, but I have come 
to the conclusion that we cannot interfere with the decision of the justices in 
this case. Indeed, I think they were right. 


BYRNE, J.: I agree. 


PARKER, J.: I also agree. 
Appeal dismissed. 
Solicitors: Sharpe, Pritchard & Co., agents for N. H. Thomas, clerk of the 
Northumberland & Tyneside River Board (for the appellant); Crossman, Block 
¢& Co., agents for Adam Douglas & Son, Alnwick (for the respondents). 
T.R.F.B. 


(1) (1864) 29 J.P. 55; 5 B. & 8. 916. 
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(Lorp Gopparp, C.J., ByRNE AND ParKER, JJ.) 
Jan. 19, 29, 1954 
GLUCHOWSKA v. TOTTENHAM BOROUGH COUNCIL 


Rent Control—Furnished letting— Alleged excess rent—Rent of entire premises fixed 
by tribunal and registered—Letting of part of premises at rent in excess of 
that fixed for the whole—Furnished Houses (Rent Control) Act, 1946 (9 and 


10 Geo. 6, c. 34), s. 4 (1) (a). 

The rent of three furnished rooms, a kitchen, and the use of a bathroom in a house 
was fixed by a rent tribunal at £1 7s. per week and registered pursuant to s. 3 (2) 
of the Furnished Houses (Rent Control) Act, 1946. The landlord subsequently 
let one of the rooms and the kitchen at a rent of £2 per week, subsequently reduced 
to £1 15s. per week. She was charged with receiving rent in excess of the registered 
rent, contrary to s. 4 (1) (a) of the Act of 1946, and was convicted by the justices. 

Hep (Lorp Gopparp, C.J., dissenting) that no offence had been committed and 
the conviction must be quashed, as the words “‘those premises” in s. 4 (1) (a) re- 
lated to the premises which were the subject of the letting referred to the tribunal, 
in respect of which the rent was fixed and registered, and the rent received by the 
landlord had been received in respect of a different unit of letting, albeit part of the 
premises originally let. 


CasE StTaTEeD by Middlesex justices. 

At a court of summary jurisdiction, sitting at Tottenham, on June 4, 1953, 
the respondents, Tottenham Borough Council, preferred twenty informations 
against the appellant, Wladyslawa Kazimiera Gluchowska, charging that she, on 


twenty occasions between Dec. 6, 1952, and Apr. 18, 1953, received excessive 
rents, contrary to the Furnished Houses (Rent Control) Act, 1946, s. 4. 

At the hearing on June 18 and 25, 1953, it was proved or admitted that the 
respondents, as local authority, had prepared a register of rents in pursuance 
of s. 3 of the Act of 1946; that in March, 1949, a contract between Michael 
Gluchowski and August Sikora for the letting of three fully furnished rooms and 
a kitchen in the basement of a dwelling-house situate at No. 9, Willoughby Lane, 
Tottenham, under the terms of which the lessee had the use of the bathroom in 
the said dwelling-house in common with other persons, was referred to the rent 
tribunal for the district and the rent was reduced to £1 7s. per week, and on Mar. 
10, 1946, an entry to that effect was made in the register; that on Sept. 22, 1951, 
the appellant, who was then and at all times thereafter the owner of the dwelling- 
house, let fully furnished one room and a kitchen in the basement to one Arnold 
Edward Hayes at a rent of £2 per week which was subsequently reduced to £1 15s. 
per week, the said room being one of the three rooms, and the kitchen being the 
same kitchen, mentioned in the entry in the said register; that, although the rent 
included payment in respect of board, the value of such board did not form a 
substantial proportion of the whole rent (whether £2 or £1 15s. per week); that 
from Dec. 6, 1952, till Jan. 1, 1953, the appellant received from Hayes £2 per 
week on account of rent and from Jan. 10 till Apr. 15, 1953, the sum of £1 15s.; 
that on Jan. 28, 1953, Hayes referred the said contract to the rent tribunal, and 
the tribunal entered on the reference but adjourned it sine die; that the two 
rooms forming the remainder of the premises in respect of which the rent was 
entered in the register were at all times occupied by the appellant and her 
family; that the total amount by which the rent received by the appellant on 
the twenty occasions exceeded the registered rent of £1 7s. was £9. 

On behalf of the appellant it was contended that no offence had been com- 
mitted in that the premises on account of which rent was received were not the 
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premises for which a maximum permitted rent was registered. On behalf of the 
respondents it was contended (i) that the whole included the part and that, 
therefore, rent received on account of the premises let was received on account 
of the registered premises; (ii) that the contract between the appellant and 
Hayes defeated the object of the rent tribunal and contravened the spirit of the 
Act of 1946; (iii) that the letting of part only of the premises was a change of 
circumstances within the meaning of s. 2 (3) of the Act of 1946 in respect whereof 
the appellant should have referred the contract to the rent tribunal and asked 
them to determine the rent properly payable in respect of the said room and 
kitchen. The justices were of the opinion that the contentions of the respondents 
were correct; convicted the appellant and fined her £2 in respect of each of the 
twenty offences; and ordered her to pay £5 5s. costs and to repay to the said 
Hayes £9 (being the total amount paid in excess of the registered rent of £1 7s. 
per week). The appellant appealed. 
J. F’. Donaldson for the appellant. 
Widgery for the respondents. 


Jan. 29. The following judgments were read. 
LORD GODDARD, C.J.: Parker, J., will read the first judgment. 


Cur. adv. vult. 


PARKER, J.: The judgment I am about to read is the judgment of Byrnz, 
J., and myself. This is an appeal by way of a Case stated by Middlesex justices 
before whom the appellant was charged under twenty informations with receiving 
on twenty occasions excessive rents, contrary to the Furnished Houses (Rent 
Control) Act, 1946, s. 4 (1) (a). Though the total of the excess amounted to only 
£9, which was ordered to be repaid to the tenant, the appellant was fined no less 
than £40 (a fine which seems out of all proportion to the offences found proved) 
and ordered to pay £5 5s. costs. Section 4 of the Act of 1946, as amended 
by the Landlord and Tenant (Rent Control) Act, 1949, s. 12 (4), provides as 
follows: 


““(1) Where the rent payable for any premises is entered in the register 
under the provisions of this Act, it shall not be lawful to require or receive— 
(a) on account of rent for those premises in respect of any period subsequent 
to the date of such entry . . . payment of any sum in excess of the rent so 
entered . . . (2) Where any payment has been made or received in contraven- 
tion of the foregoing sub-section, the amount thereof shall be recoverable 
by the person by whom it was made.” 


[His Lorpsurp read the facts and continued:] The short point for the decision 
of the court is whether or not the receipt by the appellant of the rents complained 
of constituted offences, and this depends on the meaning to be given to the words 
“ receive on account of rent for those premises ”’ in s. 4 (1) (a) of the Act. 

“Those premises’ clearly refer back to the premises the subject of the 
contract referred to the tribunal, and to the specification of those premises which 
has under s. 3 (2) (b) to be entered in the register. The specification entered in 
the register in the present case is of the original letting, namely, three rooms and 
kitchen in the basement together with use of a bathroom. That is the unit in 
respect of which the rent is fixed and registered. The receipts from Hayes were 
on account of rent, not for that, but for a different, unit of letting, namely, one 
room and kitchen, albeit part of the premises originally let. Accordingly, on 
the natural meaning of the words in the sub-section it would appear to us that 
no offences were committed. It is urged, however, for the respondents that we 
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should construe the words ‘‘ those premises’ in s. 4 (1) (a) to mean “ those 
premises or any part thereof ” in that, it is said, it would be contrary to the spirit 
of the Act, and to common sense, if a landlord were to be permitted to re-let 
part of the premises at a rent in excess of that registered for the whole premises. 
It is true that in penal as well as other statutes words should be read in their 
widest sense if to do otherwise would result in a failure to suppress the mischief 
aimed at by the legislation. At the same time, to use the words of Wricut, J., 
in London County Council v. Aylesbury Dairy Co., Lid. (1), the court 


“... ought not to do violence to . . . language in order to bring people 
within it, but ought rather to take care that no one is brought within it who 
is not brought within it in express language.” 

In our opinion, even if the words in s. 4 (1) (a) are capable of being read in 
the wide sense contended for, we ought not to read them in that sense. A tenant 
in the position of Hayes can at once refer his contract to the tribunal, and on 
such a reference the tribunal would have to fix a rent for the premises let to him, 
and cause it to be registered. It would then become an offence for the landlord to 
receive rent for the premises so let in excess of that registered rent. Accordingly, 
it is unnecessary, to suppress the mischief aimed at, to read the words in the 
wide sense contended for by the respondent. Accordingly, we would allow this 
appeal. 


LORD GODDARD, C.J.: While I regret there should be a difference of 
opinion in the court on a matter which, as here, does not admit of appeal, since 
I have formed a definite opinion I feel bound to express it with diffidence though 
not with hesitation. Unless I am satisfied that there is a casus omissus in the Act, 
it would appear to me unfortunate to be obliged to hold that, while it would 
be an offence to let three rooms and a kitchen at a rent in excess of that which 
is registered, no offence is committed if only one of the three rooms and the kitchen 
is let at a rent which exceeds that registered in respect of the four. I entirely 
agree that the court ought not to read into an Act, and more especially into one 
which carries penal consequences, words which are not there because it would 
seem convenient so to do or to effect what the court may think Parliament intended 
but has failed to say. But it is possible when construing a statute to expand the 
literal meaning of words if it appears that an extended meaning must have been 
intended. 

By way of illustration I will cite two cases, namely, Hewett v. Hattersley (2), 
where the words “so condemned” in a prosecution relating to unsound food 
were read as “so liable to be condemned ”’, and Barnard v. Gorman (3), where, 
in a prosecution under the Customs Consolidation Act, 1876, s. 186, the court 
had to construe the words “ the offender may either be detained or proceeded 
against by summons”, and the word “ offender ’’ was held to include “ a person 
who is suspected on reasonable grounds to have committed the offence”. This 
is but an application of the maxim “ ut res magis valeat quam pereat ’’. There 
is another well-known maxim that the greater includes the less, a rule of logic 
which has become a rule or maxim of law. These considerations, in my opinion, 
entitle the court to expand the word “ premises” so as to include any part of 
the premises without reading additional words into the sub-section. Moreover, 
the matter can be regarded in another, though, perhaps, rather technical, light. 
As is well-known, at common law rent issues out of the land demised and out of 


(1) 61 J.P. 759 ; [1898] 1 Q.B. 106. 
(2) 76 J.P. 369 ; [1912] 3 K.B. 35. 
(3) 105 J.P. 379 ; [1941] 3 AN E.R. 45 ; [1941] A.C. 378. 
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any part of it. The registered rent takes the place of the contractual rent and 
so issues out of any part of the property demised. Accordingly, it issued as much 
out of any one of the rooms as it did out of all. One of the rooms out of which a 
registered rent of £1 7s. per week issued has been let at a rent in excess of that 
sum and that seems to me to support the view that it is possible to read the 
word ‘ premises "’ as including “‘ part of the premises ’’, or, in other words, to 
say that in this statute the greater does include the less. 

I would mention one other matter on which I differ from the opinion of the 
other members of the court. I cannot agree that because the tenant can take the 
new contract before the tribunal and obtain a reduction this gets rid of the 
mischief aimed at by the sub-section. The tenant appears to have paid the 
increased rent for a period of twenty weeks. If it is an overpayment he can, 
under s. 4 (2), recover the excess by action, but if the tribunal were now on a fresh 
reference to reduce the rent the reduction would be effective only from their 
decision, and he, accordingly, would not be able to recover under that sub-section 
the excess which he has paid. On another point I am in complete agreement 
with my brothers. I regard the penalties inflicted by the justices as excessive, 
and, indeed, I would say oppressive, especially when it is remembered that, had 
the convictions been affirmed, the tenant could have recovered under s. 4 (2) the 
amount adjudged to have been overpaid. As the convictions are quashed it is 


not necessary to say more about this matter. 
Appeal allowed. 


Solicitors: Windsor & Co. (for the appellant); M. Lindsay Taylor, town 


clerk, Tottenham (for the respondent). 
T.R.F.B. 


COURT OF APPEAL 
(SmNGLETON, JENKINS AND Hopson, L.JJ.) 
January 14, 15, 1954 
HARTLEY v. MAYOH & CO. AND ANOTHER 


Factory—Fire—Fireman electrocuted while fighting fire—‘‘ Persons employed” 
—Regulations for Generation, Transformation, Distribution and Use of 
Electrical Energy in Premises under the Factory and Workshop Acts, 1901 
to 1907 (S.R. & O., 1908, No. 1312), reg. 9—Factories Act, 1937, s. 60 (1), 
as amended by Factories Act, 1948 (c. 55), 8. 12 (1). 

Fire—Negligence—Fireman electrocuted—Liability of occupiers—Invitee—Mains 
supply of electricity to lighting circuit not cut off—Obsolete type of mechanism 
—Unusual danger. 

Contrary to reg. 9 of the Regulations for the Generation, Transformation, 
Distribution and Use of Electrical Energy in Premises under the Factory and 
Workshop Acts, 1901, 1907, 1908, the electric supply in the lighting circuit of 
a factory occupied by the first defendants was controlled by ordinary tumbler 
switches, similar to those in use in a house, adjoining the main switchboard. The 
connections from these tumbler switches to the master switchboard had been 
transposed, so that when they were switched on current still flowed from their 
live wire through the neutral wire of the master switch, to the earth wire throughout 
the circuit, after the master switch had been switched off. This had not been 
discovered by the defendant electricity board in any tests after they had done 
work at the factory in the 1930's, 1946, and 1950, and the obsolete nature of the 
tumbler switches was not pointed out to the occupiers of the factory, the defendant 
firm, by the board. The factory manager, who had been with the firm twenty 
years, and knew that the tumbler switches did not serve lighting points in the 
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building, but not that they were the main switch, directed firemen summoned to 
a fire at the factory to the main switchboard and the master switch, which they 
switched off. But he did not warn them that the tumbler switches were main 
switches, even after a complaint that the electricity was not all switched off, and 
they did not realise this, excusably as it was found. One of the firemen was 
electrocuted, and his widow brought an action against the two defendants, both of 
whom the trial judge found guilty of negligence. He found the defendant firm also 
guilty of breach of statutory duty under the regulations. He apportioned the 
responsibility for the damage as to ninety per cent. against the defendant board and 
as to ten per cent. against the defendant firm. In an appeal by the defendant firm, 

HELD : (i) the defendant firm were not liable for their breach of statutory duty 
under the electricity regulations in respect of the fireman’s death, since he was not a 
person for whose benefit the regulations were made, not being of the class of “ per- 
sons employed,” to protect whom power to make the regulations was conferred by 
s. 60 (1) of the Factories Act, 1937, as amended by s. 12 (1) of the Factories Act, 
1948. 

Decision of Barry, J. (1953) (117 J.P. 369), on this point, reversed. 

(ii) the apportionment of responsibility for the damage against the defendant 
firm must be upheld, notwithstanding the negligence of the defendant board in not 
discovering the defect in the connections and in not informing the defendant firm 
that the tumbler switches were obsolete, which wag the primary cause of the 
accident, since, having regard to the requirements of reg. 9 of the electricity regula- 
tions, it was the duty of the defendant firm to know where their main switches were, 
and their manager was negligent in not knowing that the tumbler switches were a 
main switch and in not giving warning of the danger arising from the risk of their 
being overlooked, through not being the usual type, by the firemen, who were 
invitees. 

Judgment of Barry, J. (1953) (117 J.P. 369) affirmed. 

APppEAL by the defendant firm against an order of Barry, J., dated Mar. 25, 
1953, and reported 117 J.P. 367. 

The plaintiff was the widow of a divisional officer in the fire brigade of the city 
of Salford, who had been electrocuted while attending a fire at the premises of 
the defendant firm. In an action for damages for negligence against the de- 
fendant firm and the defendant board (the North Western Electricity Board) 
and for breach of statutory duty against the defendant firm, she obtained 
judgment against both defendants and was awarded £10,000 damages. Barry, 
J., apportioned the responsibility for the damage as to ninety per cent. against 
the defendant board and as to ten per cent. against the defendant firm. The 
defendant firm appealed. 

Laski, Q.C., and Da Cunha for the defendant firm. 

Nelson, Q.C., and C. M. W. Elliott for the defendant board. 

Brabin, Q.C., and P. Curtis for the plaintiff. 


SINGLETON, L.J.: In March of last year Barry, J., had before him the 
claim of Mrs. Doris Hartley, a widow, for damages for negligence against Mayoh 
& Co., the defendant firm, and the North Western Electricity Board. The 
claim was that her husband, Reginald Dingle Hartley, a divisional officer in the 
fire brigade of the city of Salford, had met his death through the negligence of 
both defendants, or through breach of statutory duty. The judge found 
negligence proved against both defendants, and, with some hesitation, held 
that the defendant firm were responsible in damages for breach of statutory 
duty, and he gave judgment for the plaintiff for £10,000 damages. He appor- 
tioned the responsibility for the damage ninety per cent. against the defendant 
board, and ten per cent. against the defendant firm. The firm appeal against 
that order in so far as it held them responsible, and contend that the whole 
responsibility lies on the board. Counsel for the defendant firm said that he 
could conduct the appeal almost entirely by reference to the considered judgment 
of Barry, J., which sets out the facts clearly. 
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On the morning of Sunday, Sept. 24, 1950, there was a fire at the works of 
the defendant firm, who are pickle manufacturers, carrying on business in a 
comparatively small factory in Ford Lane, Salford, to which the Factories Acts 
apply. 

When a fire brigade attends a fire, one of the first things done is to see that 
all electricity is cut off, so that there is no danger of anyone receiving a shock 
while working in the damaged premises, since the risk of a shock is the greater 
when a person’s clothes are wet. Inquiries are made as to where the electricity 
main is and where the electric supply can be cut off. The deceased, as a member 
of the fire brigade, arrived at the factory at about 11.35 a.m., on the Sunday, 
and went with Sub-officer Bigland to find the main electric switches. Mr. 
Bigland asked the manager of the defendant firm, Mr. Holland, where the switches 
were. Mr. Holland, who started with the defendant firm in 1932, more than 
twenty years ago, directed them to the main switchboard, which was on the 
ground floor within a few yards of where they were, and quite near the door of 
Mr. Holland’s office. As the photograph shows, there was one switch on the left 
and one, the switch controlling the motor circuit, just before the main board. 
Those were both switched off by Mr. Bigland or by one of the fire brigade officers. 
They do not directly affect the portion of the factory with which we are concerned. 
To the right of the board there were two other switches, called tumbler switches, 
similar to the ordinary switch seen in a house. They were not thought to have 
anything to do with the main supply, and on the evidence given it was said to be 
reasonable that no one should so regard them. A little distance away, at the 
bottom of some steps, there was what was considered to be the master switch, 
and if that switch, which was referred to as switch S, was turned off, in the 
ordinary course there would be no electric current in the part of the factory 
where the fire was. There were also two individual switches, 8.1., and 8.2., 
which were switched off, and the switching off of those likewise should have 
been a guard against there being any electric current in that part of the factory. 
Those switches being off, the firemen felt that there was no danger of any 
electric current in the neighbourhood of the fire, but within a short time one or 
two of the men received minor shocks, and Mr. Bigland returned to Mr. Holland 
to make further inquiries. Mr. Holland looked at the switchboard downstairs, 
ascertained that the main switches were both off there, and gave an assurance 
that the switches were off and that there was no other main switch. Within a 
short time the deceased was dead. He was seen by another officer going towards 
the fire, when he collapsed almost into the fire. He had an electric wire in his 
hand, and he had been electrocuted. It was in respect of his death that his 
widow brought the action. , 

Barry, J,, having found the facts, said: 

“ Before considering any question of legal liability I must now inquire 
how this fatality occurred. There can, I think, be no doubt that it was 
due to two causes, in the absence of either one of which the deceased would 
not have met his death. The first of these two causes was that the electricity 
supply in the lighting circuit had not been cut off. This circuit was, in fact, 
controlled by the two tumbler switches to which I have already referred. No 
one had turned these two switches into the ‘ off ’ position, because no one had 
realised their true function. Despite this failure to turn off the main 
lighting supply, the lighting wires in the upper part of the building should 
have been ‘ dead’, as they should have been disconnected by the master 
switch at the foot of the stairs. In addition to the fact that this switch was 
‘ off ’, no current should in any event have been flowing through the lighting 
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wires in the long room as the switch controlling the lighting in this room 

was also in the ‘ off ’ position, but thus arises the second and more complicated 

cause of the disaster. Put shortly, the connections between the two tumbler 
switches and the meter on the one hand and the neutral phase on the 
switchboard on the other were crossed.” 

I think I am right in saying that “were crossed” should read “ were 
transposed”. The judge continued: 

“* Those connections consisted of two leads, both blackened with age, but 
one of them was, in fact, red and the other black. This difference in colour 
between the two leads could be detected without any undue difficulty by 
wiping the dirt from the insulating material surrounding the leads. The 
lighting system in the building consisted, as is normal if not invariable, 
of two wires running immediately adjacent to each other, one being the 
phase wire through which the current should be passed, and the other the 
continuous neutral or earth wire which, nowadays at least, is invariably 
coloured black. For the system to work as designed, the red lead should 
have travelled from the meter to the right hand tumbler switch, thereby 
conveying the current to the phase wire, which ran throughout the lighting 
circuit and carried the current to the various lighting points. The black 
lead should have run from the left tumbler switch to the neutral bar on the 
switchboard, which is shown in the agreed photograph and marked with a 
letter ‘H’. As I have said, at the time when the accident occurred these 
two leads were, in fact, crossed. The result of this was that the black, 
neutral or earth wire was ‘ live’ throughout the whole circuit. The master 
switch to which I have referred, and the switch controlling the lighting in 
the long room operated on the phase wire, which should, of course, have been 
the only ‘ live’ wire in the circuit. These switches did not, and could not, 
cut off the electric current from the continuous neutral wire. As a result, 
although these two switches were in the ‘ off’ position the neutral wire was 
still charged, and wrongly charged, with electricity. If a man in wet clothing 
came into contact with it, the whole of the power of the mains was liable to 
pass through his body with the fatal results which , unfortunately, eventuated 
in the present case. It follows, therefore, I think, that this accident could 
never have happened if the tumbler switches had been in the ‘ off’ position, 
nor could it have occurred if the current had been flowing, as it should have 
done, through the phase wire which was controlled by the master switch 
and the switch controlling the lighting in the long room and not through the 
neutral wire.” 

Thus, at the time when it was thought that there was no current in the 
neighbourhood of the fire, through this unfortunate transposition of the wires on 
the tumbler switches there was a live wire, and that was not affected by the 
cutting off of the main S switch or of the other switch or switches in that room. 
The defendant board have not appealed against the order made against them, 
and that is not surprising, for it is found by the judge that they were responsible 
for this transposing of the wires. The judge said: 

“T am, however, forced to the conclusion that, on a strong balance of 
probability, the original crossing of the two leads from the tumbler switches 
to the board’s apparatus was the fault of someone, some unknown employee 
of the board. This fault was committed on some previous occasion which 
it is wholly impossible to identify ”’, 

and he gave other reasons for the conclusion which he reached. 
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When any work of importance was done to the electricity system in this 
factory a representative of the board, or of their predecessors, tested it, and if 
there had been a proper test this defect, which must have been of long standing, 
must have been found. The tumbler switches, indeed, constituted what ought 
to have been regarded as the main switch. A main switch ought to have an 
iron bar across it, so that it would be recognised as a main switch. But when 
merely two tumbler switches appear, as these two did, they are unlikely to be 
recognised by anyone, and certainly by any fire brigade officer coming to the 
factory, as a main switch. From what I have said it is clear that an appeal on 
the part of the defendant board could have had no hope of success. They have 
not appealed, and it cannot be gainsaid that the main responsibility, if not 
the whole responsibility, for this unfortunate happening, lies on them or on their 
predecessors. Work which should have been followed by a test had been done 
in the late 1930's, again in 1946, and again in 1950. Witnesses from the defendant 
board said that the system of having a main switch of this kind was obsolete, 
and that their practice was to point that out to occupiers. They had not pointed 
out anything of that nature to the occupiers of this factory, the defendant firm, 
whieh is a matter for great regret. 

Counsel for the defendant firm submitted that the whole of the responsibility 
arising from the death of the deceased rested on the defendant board, that no 
negligence was proved against the defendant firm, and that there was no breach 
of statutory duty by them. He said that, in any event, if there was a breach of 
statutory duty, the deceased was not a person for whose benefit the regulations 
were made, and an action for breach of statutory duty would not lie at the 
instance of his widow. The Regulations for the Generation, Transformation, 
Distribution and Use of Electrical Energy in Premises under the Factory and 
Workshop Acts, 1901 and 1907 (S.R. & O., 1908, No. 1312), are preserved for 
present purposes by s. 159 (1) of the Factories Act, 1937. The power to make 
regulations now is given by s. 60 of the Act of 1937, as amended by the Transfer 
of Functions (Factories, ete., Acts) Order, 1946 (S.R. & O., 1946, No. 376), pom. 2, 
and the Factories Act, 1948, s. 12 (1), and sched. I, as follows: 


**(1) Where the Minister [of Labour and National Service] is satisfied 
that any manufacture, machinery, plant, equipment, appliance, process, 
or description of manual labour, used in factories is of such a nature as to 
cause risk of bodily injury to the persons employed, or any class of those 
persons, he may, subject to the provisions of this Act, make such special 
regulations as appear to him to be reasonably practicable and to meet the 
necessity of the case.” 


The power to make the regulations is given when the Minister is satisfied that 
the work is of such a nature as to cause risk of bodily injury to persons employed. 
Before the amendment made by s. 12 (1) of the Factories Act, 1948, the power 
to make the regulations was given if the Minister was satisfied that the manu- 
facture, etc., was of such a nature as to cause risk of bodily injury to persons 
employed “‘ in connection therewith ’’. I do not think that the deceased was a 
person for whose benefit the regulations could be made, or were made, and I 
do not think that an action lies for breach of statutory duty in this case. 

A somewhat similar position arose in Groves v. Lord Wimborne (1) each of the 
judgments in which discussed whether the Factory and Workshop Act, 1891, or 
a particular section of it, was passed in the interests of the public at large or of a 
particular class of persons, see per A. L. Smrra, L.J. ({[1898] 2 Q.B. 407), 


(1) [1898] 2 Q.B. 402. 
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Riesy, L.J. (ibid., 413, 414), and VaucHan Witu1aMs, L.J. (ibid., 415, 416). In my 
view, the deceased was not one of the class of persons for whose benefit the 
regulations were made in that he was not a person employed. For that reason 
I do not think that any action for breach of statutory duty lies against the 
occupiers. 

Regulation 9 on which reliance was placed provides: 

““ Where one of the conductors of a system is connected to earth, no 
single-pole switch, other than a link for testing purposes or a switch for use 
in controlling a generator, shall be placed in such conductor or any branch 
thereof.” 

It is agreed for the purpose of this appeal that the tumbler switches, as they 
are placed and as they were at that time, constitute a breach on the part of the 
occupiers of reg. 9. Though that breach does not, in my view, give the right to 
an action for damages for breach of statutory duty, I feel that regard must be 
had to it from another point of view. The occupier of a factory is in a different 
position from the occupier of a private house or flat. He is charged with certain 
duties under the Factory Acts, and under the regulations which are made under 
those Acts in so far as they affect factories. Regulation 9 puts a duty in regard 
to a single-pole switch on the occupier of a factory. Thus it is clear that the 
occupier of a factory must know something about his switches, and it seems to 
me that he ought to know where the main switch is. That is a matter for con- 
sideration when one has to deal with the claim for damages for negligence at 
common law. It was said on behalf of the plaintiff against the defendant firm: 
“You are occupiers of a factory on which the deceased went, and thus the 
ordinary law with regard to invitor and invitee applies, and the deceased, being 
an invitee and using reasonable care for his own safety, was entitled to expect 
that you would use reasonable care to prevent damage from unusual danger of 
which you knew, or ought to have known ”’. It was added no warning was given 
of any unusual danger. 

The unusual danger of which the occupiers knew, or ought to have known, 
was that their main switch, which consisted of two tumbler switches, was not 
indicated in the normal way. Mr. Holland, their manager, did not know that 
that was the main switch. The judge pointed out that, if he knew that those 
switches did not serve any lighting points in the building, he was at least put 
on inquiry to see what they were. Although he had been there almost twenty 
years, he did not know where the main switch in the building was, and though he 
showed the fire brigade officers the switches of which he knew, he did not show 
them this main switch. I do not think he can be heard to say that he was not 
negligent in that respect, for his duty as manager of the factory was to know 
where the main switch was. 

Counsel for the defendant company submitted that that did not matter, 
because the real cause of this accident was the transposing of the two wires in 
connection with the tumbler switches, which brought current into the neighbour- 
hood of the fire and caused the death of the deceased, to which it was replied: Yes, 
but if the main switch had been indicated as a main switch, or if the firemen had 
been told it was the main switch, this accident would never have happened. 
Barry, J., said that he accepted the evidence of the many witnesses who told 
him that any fireman would assume that two unconnected tumbler switches 
controlled some lighting points, but not the main supply. There was no negligence, 
in other words, on the part of any officer of the fire brigade. In dealing with the 
duty owed by an invitor to an invitee the judge said this (117 J.P. 372): 

‘“* Stated at its very lowest, the duty of an occupier of premises to his 
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invitee is to use proper care to ensure that his premises are free from any 
unusual danger, or, alternatively, to give due warning of any unusual danger 
of which he knows or ought to know. With this standard in mind I am quite 
satisfied that the defendant firm failed to fulfil their common law duties 
towards the deceased. It is, however, right to say that I acquit them of any 
conscious default. I am also far from satisfied that they ought to have known 
that the polarity of the lighting system had been reversed by the crossing of 
the leads between the tumbler switches and the meter and neutral phase. 
On the other hand, I consider that the occupiers of premises of this kind ought 
to have been aware of the way in which the mains supply to the lighting and 
power circuits could be switched off. I am fortified in this view by the 
evidence of Mr. Holland, the defendant firm’s manager. He told me that 
he knew that the two tumbler switches did not control any local lighting 
points. This should, I think, have put him on inquiry as to their true 
function. Neither Mr. Holland nor anyone else in the employment of the 
defendant firm warned the deceased of the unusual danger which existed in 
these premises for firemen or other persons who might come into contact 
with the electric wires, this unusual danger being, of course, the fact that 
the lighting supply was controlled by a switch which did not appear to be 
@ mains switch and that electric current could circulate through the electric 
circuit when the only two switches which appeared to be mains switches 
were turned to the off position. Put in another way, the defendant firm 
ought, I think, to have realised that the absence of any link-bar between 
the two tumbler switches constituted an unusual danger to persons in the 
situation of the deceased, against which such persons clearly ought to have 
been warned. If no warning was to be given, the defendant firm should have 
fulfilled their alternative duty, i.e., they should have rendered their premises 
safe and eliminated this unusual danger by the simple means of fitting a link- 
bar between the two tumbler switches or fixing some label or notice in the 
neighbourhood of the switches indicating that they controlled the main 


lighting supply to the building.” 


That is how the judge put the case on the plaintiff’s claim against the defendant 
firm for negligence. I was much impressed by the argument of counsel for the 
defendant firm on this part of the case. I think it is extraordinarily hard on 
them, when they may well have thought they were entitled to rely on the visits 
from time to time of officers of the defendant board, to be found guilty of negli- 
gence in bringing about the death of a fire brigade officer because they had not 
pointed out the unusual danger, which would have been avoided if the regulations 
had been carried out. The real danger was introduced by the transposing of the 
wires. That was at least the main cause of the death. Barry, J., heard all the 
evidence, and he came to the conclusion that the defendant firm were guilty 
of negligence, too, in that they had not pointed out the main switch, but had 
indicated another as the main switch. Clearly, their manager ought to have 
known that the tumbler switches were the main switch, and if he had done so 
this accident would not have happened. Barry, J., felt, accordingly, that he 
could not acquit the defendant firm altogether from responsibility. 

I feel myself that he might have reached the conclusion that, as the main 
responsibility was on the defendant board, who either had not tested or had not 
ascertained what they should have ascertained, the whole fault was on them, 
as counsel for the defendant firm submits. When a fire brigade is called to a 
place the most important thing is to turn off the main switch. There would have 
been no danger if the main switch had been turned off, and, although the factory 
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was not a large one, with only some’sixteen electricity points altogether, no one 
knew which was the main switch. 

In considering the position of the defendant firm it is necessary to look at the 
evidence of Mr. Bigland, the sub-officer of the fire brigade, who went to the 
premises with the deceased just after 11.30 on the morning of Sept. 24, 1950. 
He was asked: 


** And at about 11.35 did you, as a result of what was said to you, seek 
out the main electrical switches on the premises ? (A) I did. (Q) Is the 
turning off of the main switches followed as a general rule when you are 
summoned to a fire ? (A) ‘Always, sir. The men are ordered to attend to 
the switches and to knock them off—and the gas. (Q) Did you go down to 
the switchboard on this day ? (A) I did. (Q) Was the deceased with you ? 
(A) Yes, sir. (Q) How did you find the switches—as the result of what the 
first defendants’ works manager told you? (A) Yes, sir, Mr. Holland 
pointed out where the correct switches were. (Q) Look at the photographs. 
No. 1, that is the photograph of the switchboard. Is that right ? (A) Yes, 
sir. (Q) When you went there did you what you call ‘ knock off ’ the handles 
of the switches shown on the photograph—one below the board and one to 
the left hand top corner of the board ? (A) I did. (Q) Did you speak to Mr. 
Holland at that time ? (A) Yes, sir. (Barry, J.): Did Mr. Holland go with 
you ? (A) He pointed out the position of the switches. (Counsel for the 
plaintiff): Are they in the basement ? (A) On the ground floor. (Q) He 
came into the room in which the switches were ? (A) Yes. (Q) And did you 
say anything to him about the switches, or he to you? (A) No, sir. Im- 
mediately after I had knocked off the switches I returned to the upper floor. 
(Q) When you went to the upper floor did you receive a minor shock yourself ? 
(A) I did, sir. (Q) Mr. Bigland, was there in addition to the ordinary light 
switches a master switch on the premises ? (A) Yes, sir, adjacent to the 
office door on the first floor there was a master switch just above my height. 
(Q) Was that off ? (A) Yes, sir. (Q) When you found you had this minor 
shock did you then go back to the switchboard ? (A) I immediately con- 
tacted Mr. Holland and ascertained from him that there were no other 
switches in that electric circuit other than those he took me to in the first 
onset. (Q) Did you go back to the switchboard ? (A) I went back to the 
switchboard with Mr. Holland. (Q) And what did Mr. Holland do or say ? 
(A) I asked him were there any more switches and he said ‘ No’, and I told 
him this: We were still receiving shocks and that there must be other 
switches which were not in the off position. He immediately put on his 
glasses and stood on a packing case in front of the switchboard and ascertained 
that the switches on the board were in the off position, and I brought him 
then to the master switch which he said isolated all the lights on the upper 
storey. He got as near to it as six or nine inches. (Barry, J.): To see that 
all the switches were off. (A) Yes, sir, it was rather dark. There was a 
little smoke knocking about in the ground floor premises. It was awkward 
to see, but Mr. Holland put on his glasses and got into a position where he 
could see the switchboard quite satisfactorily. (Q) He told you they were all 
off ? (A) He said in his opinion they were all off, my Lord. (Counsel for the 
plaintiff): I think that shortly after that you realised that the deceased man 
had been electrocuted ? (A) That is correct, sir. (Q) Now, Mr. Bigland, 
looking at that switchboard as you did, there are on the right hand side two 
tumbler switches, are there not ? (A) Yes, sir. (Q) You now know this also 
formed the main switch ? (A) [do now. (Q) At that time did you know that? 
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(A) No, sir. (Q) Did they look like a main switch to you ? (A) No, sir, they 
didn’t. (Q) What did you think they were ? (A) From their appearance 
they looked like ordinary lighting switches. (Q) Have you ever seen—well, 
first of all, was there a link bar connecting the two switches ? (A) There was 
no link bar connecting the two switches. Had there been I would have had 
another look and made sure they were in the off position. (Q) Have you ever 
seen yourself tumbler switches without a link bar acting as main switches 
such as these ? (A) Never in my experience and I was in the building trade. 
Nor have I since seen switches like that. (Q) How old are you ? (A) Forty- 
two. (Q) Mr. Holland had not pointed them out to you ? (A) No, sir, he had 
not pointed them out to me as main switches.” 


It appears fairly clear that, before the deceased was electrocuted, there had 
been not only the initial pointing out of the switches, but a return to them 
and an assurance that they were switched off, and thus that they were the only 
main switches. That was after Mr. Bigland had pointed out that they were 
still getting shocks and there must be another switch. From the cross-examina- 
tion of that witness, it might be said that it is not wholly clear, even if such an 
assurance was given, that it was given before the electrocution of the deceased. 
There may be a doubt about that, though I should have thought that immediately 
the fire brigade officer was electrocuted there would be a cry-out at once, and in 
these comparatively small premises someone would have heard. It looks to me 
as though the assurance was given before the electrocution of the deceased, 
but I do not think one ought to place great reliance on that if there be any doubt 
about it. 

I believe it to be the duty of the occupier of a factory to know where the main 
switch is. The manager of this factory did not know. The main switch was not 
as @ main switch ordinarily is. There was no iron bar.across, which would have 
indicated that it was the main switch, and which, as the fire brigade officer said, 
would have caused him to look again to see that it was off. In that respect I 
feel it difficult to say that the judge’s finding against the defendant firm was 
wrong. I approach the matter in this way. Suppose there had not been any 
defendants other than the defendant firm. Suppose time had run in favour 
of the defendant board as a public authority before an action was brought, that 
the only defendants had been the defendant firm, and that it had been proved 
that their manager did not know where the main switch was, but had indicated 
to the fire brigade other switches as being the main switches. Is it clear that 
an action against the defendant firm in those circumstances would have failed ? 
I do not think it is. It would have been for the judge to make up his mind on the 
evidence given whether negligence was proved or not. The judge examining - 
this case carefully, and setting down his finding, arrived at the conclusion that 
he could not exonerate the defendant firm entirely. 

Counsel for the defendant firm reminded the court that this is a re-hearing, 
and that, if we reached the conclusion that the judge was wrong, we ought to 
say so. I am not satisfied that he was wrong. In those circumstances no good 
purpose would be served by my saying what I should have found myself. I am 
not prepared to say that it would be right for this court to overrule the judgment 
of Barry, J. I am sorry that I have reached that conclusion, for I think the far, 
far greater responsibility lies upon the defendant board who created the danger. 
I think there is much to be said in favour of the submission of counsel for the 
defendant firm that, if they have visits now and then from the defendant board, 
they are entitled to expect the board to point out if something is wrong. In this 
case the real mistake was the mistake of the defendant board’s representatives. 
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In the years that went by no one from the board pointed out to the defendant 
firm that anything was wrong. That is a terrible state of affairs, but it does not 
enable me to say that the learned judge was wrong in deciding that the occupiers 
of the premises, the defendant firm, were responsible to some extent. I have 
already said that I do not agree with the judge’s finding that an action for damages 
for breach of statutory duty would lie in this case, but on the other part of the 
claim I feel that the appeal of the defendant firm must be dismissed. 


JENKINS, L.J.: I have found considerable difficulty in this case, but on the 
whole I have come to the conclusion that the learned judge’s decision to the 
effect that the defendant firm are liable at common law to the plaintiff in respect 
of the accident to her husband ought not to be disturbed. I think that the 
defendant firm, in the person of their manager on the spot, Mr. Holland, ought 
to have known that the two tumbler switches in fact constituted the main switch 
for the lighting circuit on this building. I think Mr. Holland ought to have 
known that in his capacity as the manager of this factory, particularly in view 
of the statutory obligations to the defendant firm’s own workpeople owed under 
the electricity regulations. Further, I think Mr. Holland, as representing the 
defendant firm, ought to have known that this was not a normal or modern type 
of main switch, and that the men of the fire brigade would be likely to overlook 
the fact that it was a main switch, and to consider that, by turning off the two- 
power circuit main switches adjacent to the switchboard, they had turned off 
the whole of the electric supply to this factory. Further, I think Mr. Holland 
must be taken to have known that it would be highly dangerous for the firemen 
to proceed to deal with the fire unless all current was cut off from the building, 
so as to prevent the risk to them of injury by electric shocks. In these circum- 
stances, it seems to me that Mr. Holland ought to have known that the firemen 
here were exposed to an unusual danger consisting of the risk that, owing to the 
unusual and obsolete character of the main switch relating to the lighting circuit, 
they might seek to deal with the fire on the mistaken assumption that, by 
turning off the two-power circuit main switches, they had effectively made the 
whole of the electrical system in the factory dead. That being so, under the 
ordinary law of invitor and invitee, it was the duty of the defendant firm through 
Mr. Holland to protect the firemen from damage arising from this unusual danger, 
or to warn them of it. In actual fact he did neither of these things, and the result 
was that the current in the lighting circuit was not cut off at the main switch. 
So far, it seems to me, it would be reasonably plain that the learned judge was 
justified in holding the defendant firm liable. It is, however, still necessary to 
consider the effect on that conclusion of the circumstance that the master switch 
controlling all the lights in the upper part of the building (which was the seat of 
the fire) was turned off, so that, if all the wiring in connection with this system 
had been in proper order, no current would have reached the upper storey by 
reason of the omission to turn off the two tumbler switches, which constituted 
the main switch for the lighting circuit. 

Counsel for the defendant firm has forcefully argued that, inasmuch as this 
master switch would have effectively rendered dead the electric wires in the 
immediate vicinity of the fire if the wiring had been in order, it cannot be said 
that Mr. Holland’s omission to see that the firemen understood which were the 
main switches caused, or contributed to, the death of the deceased to any extent. 
The true cause, he said, was the reversing of the phase wire and the neutral wire 
at the switchboard, which prevented the master switch from effectively cutting 
off the current. It will be remembered that the learned judge in effect found it 
impossible to hold that the defendant firm or Mr. Holland knew, or ought to 
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have known, of this reversing of the wires, and, accordingly, on counsel’s argument, 
the true cause of the fatal accident to the deceased was an unusual danger of 
which it could not be said that Mr. Holland or the defendant firm knew, or ought 
to have known. I certainly would not differ from that finding of the learned 
judge. Nevertheless, in my view, the defendant firm cannot escape liability on 
account of the fact that the master switch was shut off. I think that feature of 
the case should be looked at in this way. For the reasons I have endeavoured 
to state, there was negligence on the part of the defendant firm in the person 
of Mr. Holland, and that negligence had resulted in an omission to shut off the 
main switch of the lighting circuit. If the wires had not been crossed at the 
switchboard, the circumstance that the master switch was shut off would have 
averted the consequences of that negligence, but inasmuch as the wires were 
crossed, or reversed, although that was not a circumstance of which Mr. Holland 
either knew, or ought to have known, nevertheless the result was that the 
consequences of the original negligence did operate; and, accordingly, although, 
as I have said, I regard this as a difficult case and I think that it is very near the 
line, I am on the whole of opinion that the learned judge’s conclusion on this 
aspect of it ought not to be disturbed. 

I agree that the existence of the statutory obligation under reg. 9 of the 
Regulations for the Generation, Transformation, Distribution and Use of 
Electrical Energy in Premises under the Factory Acts of 1908 which provides: 


““ Where one of the conductors of a system is connected to earth, no 
single-pole switch, other than a link for testing purposes or a switch for use 
in controlling a generator, shall be placed in such conductor or any branch 
thereof ”’ 


affords strong support for the view that one must conclude that Mr. Holland, 
and through him the defendant firm; ought to have known of the probability 
that the two tumbler switches would not be recognised as a main switch, inasmuch 
as it was the duty of the defendant firm to link those two switches by means of 
a bar or other device in order to satisfy the provisions of reg. 9. On the other 
hand, I agree with my Lord that the deceased was not a person belonging to 
the class of ‘ persons employed ” for whose benefit these regulations were enacted, 
and, accordingly, I agree that the plaintiff could not successfully maintain a 
civil claim based on breach of that statutory duty. 

I have only to add that, in my view, the case would be clearer against the 
defendant firm if it was plain on the evidence that the report of Mr. Bigland or 
other members of the fire brigade that they were still receiving electric shocks 
after the main switches had supposedly been turned off had been made, and 
that Mr. Holland’s assurance that all the main switches were turned off had been 
given, before the moment when the deceased met his death. But the evidence 
as to the order of events is not sufficiently definite to make it possible for me to 
form any conclusion on that. Even so, for the other reasons I have endeavoured 
to state, I think that the learned judge’s judgment on the matter of common law 

iability should stand. Accordingly, I agree that this appeal fails and should be 


HODSON, L.J.: I agree with both the judgments which have been 
delivered. It is abundantly clear that the substantial cause of this grievous 
accident was the negligence of the defendant board, who have been found 
ninety per cent. to blame. Counsel for the defendant firm has based his argument 
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on the language of Lorp Wricut in Yorkshire Dale Steamship Company v. 
Minister of War Transport (1), which is as follows: 


“* This choice of the real or efficient cause from out of the whole complex 
of the facts must be made by applying common-sense standards. Causation 
is to be understood as the man in the street, and not as either the scientist 
or the metaphysician, would understand it.” 


Counsel for the defendant firm said, looking at this matter from the common- 
sense point of view without endeavouring to be unduly scientific or metaphysical, 
that the cause of this accident was the fact that the wires from the main switch 
to the meter were transposed, so that, the main switch not being in the off 
position, the electricity was running wild in the building along the neutral wires 
which should have been dead. That is a very strong argument, but the learned judge 
has found that there was a subsidiary and less important cause of this accident, 
which was that the defendant firm, the occupiers of the factory where the fire 
occurred and where the deceased met his death, were in breach of their common 
law duty, because if the main switch, which they ought to have known was a 
main switch, had been in the off position, the accident would not have happened. 
That is sufficient to establish a causal connection between the negligence and the 
accident. It is true that the manager had switched off another switch between 
the main switch and the premises where the man met his death, and two 
subsidiary switches, three in all, which would, if the wiring system had been in 
order, have prevented the accident. As Jenkins, L.J., has pointed out, the 
wiring system not being in order, in my view it is open to the court to come to 
the conclusion that the consequences of the original negligence persisted, and 
it is not right to exclude from consideration the deficient knowledge of the 
defendant firm of the inefficiency of their switch, and its situation. 

I think that the way in which Lorp Wricurt put it, that this is a matter for 
the man in the street and is not a matter of scientific investigation, leads one 
to the conclusion that on the question of causation this court should be slow to 
interfere with the conclusion of the trial judge. Counsel for the defendant firm 
said, quite rightly, that, although the court should be slow to act, nevertheless 
it is open to the court to do so. I accept that, but, difficult as this case is, I feel 
myself unable to say with any certainty— indeed, I feel the reverse—that one 
ean exclude from consideration, in dealing with the position at common law, 
the fact that the defendant firm were in breach of the electricity regulations. 

I agree that it is not open to the plaintiff to found her cause of action on the 
regulation on which she relies. That regulation, reg. 9, is in general terms. It 
does not exclude the plaintiff from the class of persons who may bring an action, 
but it is made under what is now s. 60 (1) of the Factories Act, 1937, which gives 
power to the Minister, on being satisfied that any manufacture, or machinery, 
or other matter, in a factory is of such a nature as to cause the risk of bodily 
injury to the persons employed, to make such regulations as appear to him to be 
reasonable and practicable and to meet the necessity of the case. That involves 
that regulations can only be made within the limits of the powers conferred 
by s. 60 (1), and s. 60 (1) contains the words “ persons employed ”’; which were 
substituted for the words “ persons employed in connection therewith ” in the 
earlier legislation. These words do not, in my opinion, extend the ambit of the 
Act far enough to include a fireman who comes on the premises to fight a fire, 
whether called by the occupier or anyone else. I respectfully disagree with the 
learned judge’s construction of the words “ persons employed ”’ as being wide 


(1) [1942] 2 All E.R. 6; [1942] A.C. 691. 
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enough to cover such a person, and, as I have already, I think, made clear, I do 

not regard the regulations as being open to separate construction apart from the 
section of the Act under which they are made. I agree that the appeal fails. 

Appeal dismissed. 

Solicitors: Hewitt, Woollacott & Chown, agents for Shaw, Smith & Co., 

Manchester (for the defendant firm); LZ. Bingham & Co., agents for James 

Chapman & Co., Manchester (for the defendant board) ; Bower, Cotton & Bower, 


agents for George Davies, Manchester (for the plaintiff). 
F.A.A. 


SURREY ASSIZES 
(STREATFEILD, J.) 
Nov. 20, 1953 
REG. v. SHEER METALCRAFT, LTD. AND ANOTHER 


Statutory Instrument—Validity—Order made by Minister of Supply and laid 
before Parliament—Schedules forming part of order not printed, and not 
certified by Minister as not requiring to be printed—=Statutory Instruments 
Act, 1946 (c. 36), 8. 2 (1), 8. 3 (2)—/Statutory Instruments Regulations, 1947 


(S.I., 1948, No. 1), reg. 7. 

The defendants were charged on indictment with buying steel sheets at prices 
which were in excess of the permitted prices set out in the deposited schedules 
forming part of the Iron and Steel Prices Order, 1951. It was stated in the order 
that it was made by the Minister of Supply on Feb. 16, 1951, and laid before 
Parliament on Feb. 20, 1951. When the order was sent to the Queen’s printer 
to be printed as a statutory instrument, the Minister of Supply failed to certify, 
under the Statutory Instruments Regulations, 1947, reg. 7, that it was unnecessary 
to print the schedules, but, although there was no certificate of exemption from 
printing, the schedules were not printed. At the trial it was submitted on behalf 
of the defendants that, as the Minister had not certified, under reg. 7, that it was 
unnecessary to print the deposited schedules, the Statutory Instruments Act, 1946, 
s. 2 (1), required the schedules as well as the order itself to be printed, and that, 
therefore, as the schedules were not printed as part of the order, the order was not 
validly made and was not admissible in evidence. 

HELD: (i) after a statutory instrument had been made by the Minister concerned 
and laid before Parliament, it became a valid statutory instrument within the Act 
of 1946; the other requirements of the Act and of the regulations of 1947 in regard 
to the printing, publishing and issue of the instrument were merely matters of 
procedure, and did not affect the validity of the instrument; and, therefore, the 
order of 1951, having been made by the Minister and laid before Parliament, 
was validly made and was admissible in evidence, although the deposited schedules 
had not been printed and the Minister had failed to certify, under reg. 7 of the 
regulations of 1947, that it was unnecessary to print them. 

(ii) under s. 3 (2) of the Act, the burden lay on the Crown of proving that at the 
date of the alleged contraventions reasonable steps had been taken to bring the 
order to the notice of persons likely to be affected by it. 


TRIAL on indictment. 

The defendants, Sheer Metalcraft, Ltd., and Albert Rustin, were jointly 
charged on an indictment containing fourteen counts for that between May lI, 
1951, and Jan. 24, 1952, they bought steel sheets at prices in excess of the 
scheduled maximum prices, in contravention of the Iron and Steel Prices Order, 
1951 (S.I., 1951, No. 252), as amended. The defendant company was the 
manufacturer of articles involving the use of steel and the defendant Albert 
Rustin was its managing director. Twelve of the counts related to purchases 
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from M. C. Monckton and Co., suppliers of sheet metal, and the other two counts 
to purchases from Sphinx Export Co., Ltd. It was alleged by the prosecution 
that invoices rendered in respect of consignments of steel to the defendants were 
faked so as to disguise the real nature of the transactions, and that, altogether, 
the defendants had paid £8,712 to M. C. Monckton and Co. and £1,314 to Sphinx 
Export Co., Ltd., whereas, if they had paid the maximum controlled prices, the 
amounts should have been £5,500 and £911, respectively. It was submitted on 
behalf of the defendants that the order of 1951 was invalid, and, therefore, 
inadmissible in evidence, since the deposited schedules, which formed part of the 
order, had not been printed, as required by the Statutory Instruments Act, 
1946, s. 2 (1), and the Minister of Supply, on sending the order to the Queen’s 
printer of Acts of Parliament, had failed to certify, pursuant to the Statutory 
Instruments Regulations, 1947, reg. 7, that it was not necessary to print the 
deposited schedules. 


Melford Stevenson, Q.C., and E. Clarke for the prosecution. 
Pollock, Q.C., and R. D. L. Du Cann for the defendants. 


STREATFEILD, J.: This matter comes before the court in the form of 
an objection to the admissibility in evidence of a statutory instrument known 
as the Iron and Steel Prices Order, 1951 (S.I., 1951, No. 252). It appears that 
part of that order consisted of certain deposited schedules in which maximum 
prices for different commodities of steel were set out. The order is said to have 
been made by the Minister of Supply on Feb. 16, 1951, and to have been laid 
before Parliament on Feb. 20, 1951, and to have come into operation on 
Feb. 21, 1951. It is under that statutory instrument that the present charges 
are made against the two defendants in this case. The point taken by counsel 
for the defendants is that the deposited schedules have not been printed and 
have not been certified by the Minister of Supply as being exempt from printing, 
and that, therefore, under the Statutory Instruments Act, 1946, the order is 
not valid. That point was taken in Defiant Cycle Co., Lid. v. Newell (1), 
but was not decided, being expressly left open. The point was not pursued in 
view of an admission made in that case by the Solicitor-General, which, however, 
does not arise in the case before me. 

The point arises in this way. The Iron and Steel Prices Order, 1951, has its 
origin under the Defence (General) Regulations, 1939, reg. 55aB (1), which 
provides : 

“A competent authority [which in this case is the Minister of Supply] 
may by order provide for controlling the prices to be charged for goods of 
any description or the charges to be made for services of any description, 
and for any incidental and supplementary matters for which the competent 
authority thinks it expedient for the purposes of the order to provide; and 
any such order may prohibit the doing of anything regulated by the order 
except under the authority of a licence...” 

That regulation visualizes and empowers the making of orders by the competent 
authority. In the order of 1951 it is said that the order was made in exercise 
of the powers conferred on the Minister of Supply by reg. 55aB and reg. 98 of the 
Defence (General) Regulations, 1939, and other statutory authorities. It was 
contended on behalf of the defendants that the making of that order is governed 
by the provisions of the Statutory Instruments Act, 1946, which repeals and 
simplifies the more cumbrous procedure under the Rules Publication Act, 1893. 
The material provisions of the Act of 1946 are these. Section 1 (1) provides: 


(1) [1953] 2 All E.R. 38. 
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“Where by this Act or any Act passed after the commencement of this 
Act power to make, confirm or approve orders, rules, regulations or other 
subordinate legislation is conferred on [Her] Majesty in Council or on any 
Minister of the Crown then, if the power is expressed—(a) in the case of a 
power conferred on [Her] Majesty, to be exercisable by Order in Council; 
(b) in the case of a power conferred on a Minister of the Crown, to be exercis- 
able by statutory instrument, any document by which that power is 
exercised shall be known as a ‘ statutory instrument ’ and the provisions of 
this Act shall apply thereto accordingly.” 

That sub-section, therefore, visualizes the making of what is called a statutory 
instrument or order by a Minister of the Crown. Section 2 provides for the 
publication of an order which has been made. Section 2 (1) reads: 

“‘ Immediately after the making of any statutory instrument, it shall be 
sent to the [Queen’s] printer of Acts of Parliament and numbered in 
accordance with regulations made under this Act, and except in such cases 
as may be provided by any Act passed after the commencement of this Act 
or prescribed by regulations made under this Act, copies thereof shall as 
soon as possible be printed and sold by the [Queen’s] printer of Acts of 
Parliament.” 

In other words, that sub-section visualizes that after the making of an order, or 
statutory instrument, it shall be sent to the Queen’s printer to be printed, except 
in so far as, under regulations made under the Act, it may be unnecessary to 


have it printed. Regulations for providing that any classes of statutory instru- 
ment shall be exempt, either altogether or to some extent, from the requirement 
of being printed by the Queen's printer are authorised by s. 8 (1) (c) of the Act, 
and the Statutory Instruments Regulations, 1947 (S.I., 1948, No. 1), have been 
made thereunder. 


Regulation 7 of the regulations of 1947 provides: 
“If the responsible authority considers that the printing and sale in 
accordance with the requirements of s. 2 (1) of [the Statutory Instruments 
Act, 1946] of any schedule or other document which is identified by or 
referred to in a statutory instrument and would, but for the provisions of 
this regulation, be required to be included in the instfument as so printed 
and sold, is unnecessary or undesirable having regard to the nature or bulk 
of the document and to any other steps taken or to be taken for bringing its 
substance to the notice of the public, he may, on sending it to the [Queen’s)’ 
printer of Acts of Parliament, certify accordingly ...” 
It is said that the Minister did not certify that the printing of the very bulky 
deposited schedules to the order of 1951 was unnecessary within the meaning 
of reg. 7. It was contended, therefore, that, as he did not so certify it, there 
was an obligation under s. 2 (1) of the Act to print the deposited schedules as 
well as the order itself, and that, as the schedules were not printed as part of the 
order, the order cannot be regarded as being validly made. 

To test that matter it is necessary to proceed further and examine s. 3 of the 
Act of 1946. By s. 3 (1): 

“ Regulations made for the purposes of this Act shall make provision for 
the publication by [Her] Majesty’s Stationery Office of lists showirig the 
date upon which every statutory instrument printed and sold by the 
[Queen's] printer of Acts of Parliament was first issued by that office ...” 

There does not appear to be any definition of what is meant by “ issue”, but 
presumably it means some act by the Queen’s printer of Acts of Parliament 
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which follows the printing of the statutory instrument. Section 3 (1), therefore, 
requires that the Queen’s printer shall keep lists showing the dates on which 
statutory instruments are printed and issued. Section 3 (2), which is important, 
reads: 


“In any proceedings against any person for an offence consisting of a 
contravention of any such statutory instrument, it shall be a defence to 
prove that the instrument had not been issued by [Her] Majesty’s Stationery 
Office at the date of the alleged contravention unless it is proved that at that 
date reasonable steps had been taken for the purpose of bringing the purport 
of the instrument to the notice of the public, or of persons likely to be 
affected by it, or of the person charged.” 

Counsel for the prosecution submits that s. 3 (2) throws considerable light on 
what is meant by the making of a statutory instrument, because it visualizes 
that, if there is a statutory instrument which has been contravened, something is 
provided by way of defence to a charge for the contravention, viz., that the 
statutory instrument has not been issued. It seems to follow, therefore, that the 
making of an instrument is one thing and the issue of it is another. If it is made, 
it can be contravened. If it has not been issued, then that provides a defence 
to a person charged with its contravention. It is then on the Crown to prove 
that, although it has not been issued, reasonable steps have been taken for the 
purpose of bringing the instrument to the notice of the public or of persons 
likely to be affected by it. I agree with counsel for the prosecution with regard 
to this matter. I do not think that it can be said that, in order to make the 
statutory instrument valid, it is necessary that all these stages should be gone 
through: namely, the making, the laying before Parliament, the printing, and 
the certification of that part of it which it might be unnecessary to have printed. 
In my judgment, the making of an order is complete when it is, first, made by 
the Minister concerned and then, secondly, laid before Parliament. When that 
has been done it becomes a valid order, in my view, totally made under the 
provisions of the Act. 

The remaining provisions to which my attention was drawn are, then, in my 
judgment, purely matters of procedure for the issue of an order made, and 
validly made, those provisions being (a) that in the first instance the order 
must be printed by the Queen’s printer, except any part of it which the Minister 
has certified as not requiring to be printed; (b) that the order must then be 
included in a list published by Her Majesty’s Stationery Office showing the date 
when it is issued [reg. 9 of the regulations of 1947]; and (c) that it is to be issued 
by the Queen’s printer of Acts of Parliament. If those provisions were not 
matters of procedure, but were stages in the perfection of a valid statutory 
instrument, as counsel for the defendants contends, I cannot see that s. 3 (2) 
of the Act of 1946 would be necessary, because there could be no infringement 
of a statutory instrument which was invalid, and, therefore, it would be unneces- 
sary to provide that it would be a defence to a person charged with an offence 
consisting of a contravention of any such statutory instrument to show that it had 
not been issued at the date of the alleged contravention. In my view, the very 
fact that s. 3 (2) refers to a defence that the instrument has not been issued 
postulates that the instrument must have been validly made and contravened. 

In those circumstances I hold that the order of 1951 was validly made and 
approved and that it was made by or signed on behalf of the Minister on its being 
laid before Parliament. That so appears on the face of the order itself. In my 
view, the fact that the Minister failed to certify under reg. 7 of the Statutory 
Instruments Regulations, 1947, does not invalidate the order of 1951 as an 
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order, but lays the burden on the Crown, as counsel for the prosecution has 
already agreed that it does, of proving that at the date of the alleged contraven- 
tions reasonable steps had been taken for the purpose of bringing the instrument, 
viz., the order of 1951, to the notice of the public or of persons likely to be affected 
by it. In those cireumstances the submission of counsel for the defendants 
fails, and I rule that the order is admissible in evidence. 
Submission overruled. 
[The trial then proceeded, and evidence was given that the Ministry of Supply 
issued information regarding the deposited schedules to trade journals; that 
the maximum permitted prices during the relevant months appeared in the 
“Board of Trade Journal ’’, the “‘ Metal Bulletin’, and the “ Ironmonger ”’; 
and that the British Iron and Steel Federation sent copies of the schédules to 
the defendant company when the order of 1951 came into existence. Evidence 
was also given in regard to the alleged contravention of the order. His LorpsHIP, 
in his summing-up, left to the jury the issues (i) whether the defendants had 
committed the offences with which they were charged, and (ii) whether the 
Crown had taken reasonable steps for the purpose of bringing the purport of 
the order of 1951 to the notice of the defendants or other persons affected by it. 
The jury returned a verdict of Guilty on all counts.] 
Solicitors: Treasury Solicitor (for the prosecution); Peters & Peters (for the 
defendants). G.F.L.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., BYRNE AND PARKER, JJ.) 
January 29, 1954 
NATIONAL ASSISTANCE BOARD v. PRISK 


National Assistance—Husband and wife—Deed of separation—Payments under 
deed—Refusal of justices to order further maintenance—Assistance granted to 
wife by National Assistance board—Right of board to recover from husband— 
National Assistance Act, 1948 (11 and 12 Geo. 6, c. 29), 8. 42 (1) (a), 8. 43 (2). 

Under a deed of separation dated Mar. 11, 1938, the respondent agreed to pay his 
wife £1 a week by way of maintenance and he kept up those payments regularly. 
The wife made a complaint to justices under the Summary Jurisdiction (Separation 
and Maintenance) Acts, 1895 to 1949, that the respondent had wilfully neglected 
to maintain her, but on Dec. 17, -1952, the justices dismissed the complaint. 
Between January and July, 1953, the wife applied for and obtained relief from the 
National Assistance Board, and in Aug., 1953, the board, by way of complaint, 
applied for summonses to be served on the respondent to show cause why orders 
should not be made on him under s. 43 (2) of the National Assistance Act, 1948, to 
repay the amounts paid by the board and to pay such sum, weekly or otherwise, 
as the court might think appropriate. The justices dismissed the complaints. 

Hep : (i) that the existence of a deed of separation and the fact that the 
respondent had made payments under it constituted no bar to the wife’s taking 
proceedings in respect of maintenance ; 

Tulip v. Tulip ({1951] 2 All E.R. 91) and Dowell v. Dowell (1952) (116 J.P. 350) 
applied. 

(ii) under s. 42 (1) (a) of the Act of 1948 the respondent was liable to pay his wife 
reasonable maintenance, and was not entitled to rely on the deed if the sum pro- 
vided under it did not amount to reasonable maintenance ; 

(iii) under s. 43 (2) of the Act the board were entitled to recover from the 
respondent a reasonable sum in respect of the relief which they had paid to the wife, 
and the case must be remitted to the justices to determine what was a reasonable 
sum for the respondent to pay in respect of the arrears and in respect of the future. 
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CasE STaTED by Cornwall justices. 

At a court of summary jurisdiction sitting at Penzance on Aug. 5, 1953, the 
appellants, the National Assistance Board, preferred two complaints against the 
respondent, William Prisk, alleging that he was the husband of Elizabeth Moon 
Prisk, whom he was liable to maintain pursuant to the National Assistance Act, 
1948, s. 42, and by reference to whose requirement (i) assistance under Part II 
of that Act, amounting to £27 19s., was given at the Post Office, Connor Downs, 
Hayle, between Jan. 19, 1953, and July 13, 1953, and (ii) assistance under Part 
II of the Act was given at the Post Office, Connor Downs, Hayle, on Mar. 3, 
1953, and divers other days, and was continuing to be given at the weekly rate 
of 21s. 6d., and they applied for summonses to be served on the respondent to 
show cause why orders should not be made on him under s. 43 (2) of the Act of 1948 
(i) to repay the £27 19s., and (ii) 21s. 6d. weekly or otherwise, as the court might 
think appropriate. 

The following facts were found. The respondent was lawfully married to 
Elizabeth Moon Prisk on July 13, 1920. On Mar. 11, 1938, they entered into a 
separation agreement whereby they agreed to live apart and the respondent 
agreed to pay her the weekly sum of £1 in respect of her own maintenance, 
together with a weekly sum of 10s. being 5s. each for the maintenance of the two 
children of the marriage. The respondent complied regularly with the agreement 
and all payments due thereunder had been made to date. The children were 
now over sixteen years, and the payments in respect of them had ceased. The 
respondent’s wife had supplemented her allowance by employment, but she 
decided to live with her aged mother, and was forced to relinquish her employ- 
ment owing to her own and her mother’s ill health. The respondent’s wife was 
in need of assistance and had received it to the extent and in the manner alleged 
in the complaints. On Dec. 17, 1952, the respondent was summoned to appear 
before justices to answer a complaint by his wife under the Summary Juris- 
diction (Separation and Maintenance) Acts, 1895 to 1949, that he had wilfully 
neglected to maintain her. The summons was dismissed. It was applied for on 
the advice of the appellants. The respondent’s wife was not prepared to resume 
cohabitation with him. He was employed as a road foreman by Cornwall 
County Council, and received an average gross wage of £7 2s. a week, which 
included £1 7s. for travelling to work. Out of his weekly wage he paid £1 to his 
wife, £2 10s. for his board and lodging, and £2 5s. under a hire-purchase agree- 
ment relating to his motor bicycle which he used’ for his work as a road foreman. 
He also had other expenses in connection with his work. 

It was contended on behalf of the appellants that, for the purposes of the 
National Assistance Act, 1948, the respondent was liable to maintain his wife, 
unless she had committed a matrimonial offence. The respondent’s wife had 
committed no matrimonial offence. Even if she had failed to obtain an order for 
maintenance under the Summary Jurisdiction (Separation and Maintenance) 
Acts, 1895 to 1949, the appellants were entitled to orders against the respondent 
under the Nationa] Assistance Act, 1948, s. 43. The existence of the separation 
agreement of Mar. 11, 1938, with which the respondent had regularly complied, 
was no bar to the appellants’ obtaining an order under s. 43 of the Act of 1948. 
It was contended on behalf of the respondent that the liability under s. 43 of 
the Act of 1948 was subject to the common law defence open to him. The 
existence of the separation agreement, with which he had regularly complied, 
was a bar to the appellants’ obtaining an order under s. 43. The matter had been 
considered by the court on the hearing of the summons of Dec. 17, 1952, brought 
at the appellants’ instance, and had been determined in the respondent’s favour, 
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and there was no fresh evidence now offered at the hearing of Aug. 5, 1953, to 
justify any order. Having regard to the evidence adduced as to the respondent’s 
means, the court should not consider it reasonable to make an order. al 

The justices dismissed the complaints and the appellants appealed. 


J.P. Ashworth for the appellants. 
H. E. Park for the respondent. 


LORD GODDARD, C.J.: It appears that the respondent and his wife 
separated nearly sixteen years ago when the value of money was very different 
from what it is today. Under the deed of separation, the respondent undertook 
to pay his wife £1 a week, and 10s. a week for the two children of the marriage. 
The obligation to pay 5s. a week for each child has ceased, but that is not a 
ground on which we are going to decide the case in any respect, although it may 
be a matter for the justices to consider when it is sent back to them. 

The wife took proceedings before the justices in December, 1952, alleging 
wilful neglect to maintain. At first sight it looks rather odd that a husband 
should be said to be wilfully neglecting to maintain his wif if he is paying 
money due under a deed, but it is too late to argue that now. “‘ Wilful” 
means, in the Summary Jurisdiction (Separation and Maintenance) Acts, 1895 
to 1949, *‘ deliberate *’, that is to say, deliberately refusing to pay, with no excuse 
except the deed. It was decided in Tulip v. Tulip (1) and in Dowell v. Dowell (2), 
that the existence of a deed, and the fact that a husband has made his payments 
under the deed, is no bar to the wife’s taking proceedings in respect of main- 
tenance, either before the justices under the Summary Jurisdiction (Separation 
and Maintenance) Acts, 1895 to 1949, or before the High Court under the Law 
Reform (Miscellaneous Provisions) Act, 1949. If one analyses those cases, the 
reason why the deed cannot be set up as an answer is that the respondent still 
remains liable to maintain his wife unless, of course, she has committed a 
matrimonial offence. He remains liable to maintain his wife because of the 
common law relationship of husband and wife. It may be shown that the fact 
that he has covenanted to pay her £1 a week does not provide her with adequate 
maintenance and, of course, one object of these orders that are made against 
husbands in respect of their wives is to prevent the wives becoming a charge on 
public funds. So the courts have held in the two cases which I have mentioned 
(which are binding on this court and which, if I may say so, seem to me to 
lay down most excellent law) that, as long as the obligation remains on the 
husband to support his wife, the fact that the deed provides that the husband 
shall pay £1 a week to his wife does not prevent the court saying: ‘‘ That is not 
now adequate maintenance, and, as you are bound to provide adequate main- 
tenance, notwithstanding that £1 a week has been agreed, we shall make an 
order against you.”” The order would take into account the £1 a week, and it 
would be a matter for the justices to find what is a fair and adequate sum in all 
the circumstances of the case, among the circumstances being the husband’s 
means. 

Counsel for the respondent has asked us to say that National Assistance Board 
v. Wilkinson (3) lays down that if the husband would have had any defence at 
common law or under any statute, it is still open to him if the National Assistance 
Board take proceedings. I will say a word about the National Assistance Board’s 
position in the matter in a moment. So far as the relationship of husband and 
wife is concerned, Wilkinson’s case (3) merely laid down that the husband could 

(1) [1951] 2 All E.R. 91 ; [1951] P. 378. 


(2) 116 J.P. 350 ; [1952] 2 All E.R. 141. 
(3) 116 J.P. 428 ; [1952] 2 All E.R. 255 ; [1952] 2 Q.B. 648. 
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always show, whether he was prosecuted by the National Assistance Board or 
taken to court by his wife, that his obligation to maintain his wife had ceased. 
It would not be sufficient to show merely that they had separated under a deed, 
for that does not terminate the husband’s obligation to maintain his wife. No 
husband is obliged to support his wife if she has committed adultery. That has 
been laid down ever since the earliest times in our law, and I see that in 
Wilkinson’s case (1) I cited a well-known dictum of LirrLEepDa.e, J., in Rex v. 
Flintan (2): 
“* [the wife] having rendered herself unworthy of her husband’s protection, 
she returns to the same state as if she were not married ”’, 


and: 

“If the husband is not obliged to answer for the wife’s contracts, or to 
receive her into his house, it cannot be said that he is ‘ legally bound to 
maintain her ’.” 

In a case where the wife has deserted her husband, the law is different. It was 
laid down in Jones v. Newtown & Llanidloes Union (3), that the right of the wife 
who is in desertion of her husband to maintenance is only suspended, and if 
she returns to her husband then she has a right to be maintained; but, as long 
as she is in desertion, the husband is under no obligation to support her. In 
Wilkinson’s case (1) there was desertion by the wife. The husband provided a 
perfectly proper and adequate home for the wife, but she wanted to live elsewhere 
and would not go and live with him. The husband was not bound to support her 
so long as she lived apart from him. That is what Wilkinson’s case (1) decided, 
and it decided nothing else. It was left open to the husband to say that he 
was under no obligation to maintain her. 

The only other question is whether the appellants, in these circumstances, 
can obtain an order against the respondent for such amount as the court may 
think reasonable that he should, in addition to the sum under the deed, provide 
for his wife. In my opinion, they can because the National Assistance Act, 1948, 
s. 43, provides: 

“(1) Where assistance is given or applied for by reference to the require- 
ments of any person (in this section referred to as a person assisted), the 
board or the local authority concerned may make a complaint to the court 
against any other person who for the purposes of this Act is liable to maintain 
the person assisted. (2) On a complaint under this section the court shall 
have regard to all the circumstances and in particular to the resources of the 
defendant, and may order the defendant to pay such sum, weekly or other- 
wise, as the court may consider appropriate.” 

The liability is perfectly clear ; a husband is liable to maintain his wife. 

In this case, the wife applied to the justices in December, 1952, and they, 
wrongly in our opinion, felt that they could not order any maintenance because 
the respondent was paying under the deed. The result was that the wife was 
left with £1 a week—and one has only to state the amount to show that she 
could not live on that. What was she to do? She had to obtain relief, the 
respondent still remaining liable to maintain her. If the appellants have paid 
money to her, they can go to the respondent, who is liable to maintain her, and 
say: ‘‘ You must repay us the money that we have paid to your wife because 
you are in default. You are not maintaining your wife by paying her reasonable 

(1) 116 J.P. 428 ; [1952] 2 All E.R. 255 ; [1952] 2 Q.B. 648. 


(2) (1830), 1 B. & Ad. 227. 
(3) 84 J.P. 237 ; [1920] 3 K.B. 381. 
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maintenance; you are only paying her the money under the deed. We have had 
to pay her, and, therefore, we ask that you should repay us and pay us that which 
we shall have to pay her in the future.’”” The case must, therefore, go back to the 
justices and they must inquire what would be a reasonable amount for the 
respondent to pay. 

Attention has been called to the presence in the deed of what I may call a 
set-off clause, that is to say, if the respondent made his payment under the deed 
the wife had to discharge all her debts and liabilities out of that, and if he, by her 
pledging his credit, had to pay anything in addition, he would be entitled to 
deduct it from what he had to pay under the deed. Of course, we do not intend 
this case to go back to the justices with the absurd result that, if the justices 
come to the conclusion that the respondent should pay £1 a week in addition to 
the £1 a week that he is paying, that is a total of £2 a week, he should set off 
against the £1 that he pays under the deed the amount that he is ordered to pay 
by the justices. What we intend is that the appellants shall show the justices 
what they have paid, and, if they think that sum is reasonable, the respondent 
must pay it, or, at any rate, so much of the sum as they think is reasonable, in 
addition to the £1 a week which he has been paying. If the justices find that the 
amount of £27 which was paid by the appellants between January and July, 1953, 
was a reasonable amount, they will make an order on him to pay that amount 
and he will have to pay it and will not get the right to set-off. If the justices 
then go on to say that, in future, he is to pay £1 a week in addition to the £1 
he has paid under the deed, then, so long as he pays £2 a week, he will discharge 
his obligation. Should the wife in some way manage to pledge his credit after 
she has received the £2 a week, then it seems to us that he may be able to set-orf 
something against the £2 a week, but not against the £1 a week. 

For these reasons, we think the justices came to an erroneous conclusion in 
point of law and the case must go back to them with a direction that they must 
find what sum it is reasonable that the respondent should pay, first, in respect of 
the arrears, and, secondly, in respect of the future. 


BYRNE, J.: I agree. 


PARKER, J.: I agree. Appeal allowed. 


Solicitors: Solicitor, National Assistance Board (for the appellants); Jaques & 
Co., agents for Stephens & Scown, St. Austell (for the respondent). 
T.R.F.B. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., BYRNE AND PARKER, JJ.) 
January 28, 1954 
STEPHENSON v. JOHNSON 


Justices—Information—Defectiveness—Lack of “such particulars as may be 
necessary for giving reasonable information of the nature of the charge ”— 
Charge of failure to pay minimum remuneration to worker—Magistrates’ 
Courts Rules, 1952 (S.J. 1952 No. 2190), r. 77 (1), (2)—Miulk Distributive 
Wages Council (England and Wales) Regulation Order, 1952 (SI. 1952 
No. 986), sched. para. 6 (2) (b) (é). 

The appellant was charged on an information alleging that ‘‘ she being an em- 
ployer of workers to whom the Milk Distributive Wages Council (England & Wales) 
Regulation Order, 1952, made under the Wages Councils Act, 1945, applied, did 
on Dec. 21, 1952. . . unlawfully fail to pay remuneration not less than the statutory 
minimum to George Henry Tarry, one of the said workers, contrary to s. 11 of the 
Wages Councils Act, 1945, and the said order made thereunder.”’ An objection was 
taken on behalf of the appellant that the information was defective in that it did 
not give such particulars as were necessary to give the appellant reasonable 
information of the charge against her, as required by r. 77 (1) and (2) of the 
Magistrates’ Courts Rules, 1952. The justices overruled the objection and convicted 


the appellant. 

Held, that the objection should have succeeded, as the information should have 
specified the provision of the order alleged to have been infringed, the nature of 
the employment, the amount which the worker had been paid and the amount 
which, it was alleged, he should have been paid, and (quaere) the worker’s age, and, 
therefore, the conviction must be quashed. 

Robertson v. Rosenberg (1951) (115 J.P. 128) applied. 

CasE Stratep by Northampton justices. 

At a court of summary jurisdiction sitting at Northampton on May 18, 1953, 
the respondent, Herbert Cecil Johnson, a wages inspector, preferred an informa- 
tion against the appellant, Elsie Doris Edith Stephenson, charging that on Dec. 
21, 1952, she unlawfully failed to pay remuneration not less than the statutory 
minimum to George Harry Tarry, contrary to the Wages Councils Act, 1945, 
s. 1l, and the Milk Distributive Wages Council (England and Wales) Wages 
Regulation Order, 1952. 

The respondent was a wages inspector under the Wages Councils Act, 1945. 
On Dec. 21, 1952, the appellant was carrying on a business known as 
Anderton’s Dairy at premises in Foundry Street, Northampton, and was 
concerned in the course of the business in the retail sale of milk. On Sunday, 
Dec. 21, 1952, one George Harry Tarry worked for the appellant at the dairy 
from 9.0 a.m. to 1.30 p.m. as a washer of milk bottles, such work being incidental 
to the appellant’s business of selling milk by retail. He was paid 16s. 6d. for his 
work on that day by the appellant’s husband on her behalf. Tarry was in the 
full-time employment of Northampton Corporation for whom he normally 
worked in each week on all days except Sunday, but when there was work for 
him to do for his employers on a Sunday he attended and performed it. He never 
had a formal agreement with the appellant as to his employment at the dairy. He 
did not go every Sunday, nor was he undér any obligation to the appellant to 
attend for work on Dec. 21, 1952, or any other Sunday. The appellant was 
not bound to employ him on Dec. 21, 1952, or on any other Sunday. In fact, 
he had worked intermittently for the appellant on Sundays for some years prior 
to Dec. 21, 1952. He worked four and a half hours on each Sunday when he went, 


for which he was paid 16s. 6d. 
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It was contended on behalf of the appellant that the information was insuffi- 
cient. Before any evidence was heard, an application for particulars as to (i) 
what sums, if any, ought to have been paid in respect of work except overtime, 
and the basis on which, and under what provision of the order, each such sum was 
calculated; (ii) what sums ought to have been paid for (a) overtime, and (b) 
waiting time, and the basis on which, and under what provisions of the order, 
each such sum was calculated; (iii) what further sums, if any, ought to have 
been paid under Part IV of sched. I to the order; (iv) what sum was alleged to 
have been the statutory minimum remuneration of the worker mentioned in the 
information; and (v) what sum was alleged to have been paid to the worker 
below the statutory minimum remuneration. These particulars had been 
requested by a letter dated July 22, 1953, on behalf of the appellant, to which 
the respondent’s solicitors had replied on July 23, 1953, that the particulars 
set out in the information were sufficient and gave reasonable information of 
the nature of the charge, that the questions referred to matters which, if relevant, 
would be the subject of evidence at the hearing, or to questions of law arising 
on the application of the relevant statutory instrument to facts relating to a 
worker employed by the appellant, which facts were peculiarly within the 
appellant’s knowledge, but that the appellant was referred to para. 6 (2) of the 
schedule to the order, dealing with the minimum remuneration payable at the 
relevant date to workers (other than six-day workers) for work on a Sunday. 

It was contended on behalf of the respondent that the information was 
sufficient as it stood and gave reasonable information as to the nature of the 
charge. If a worker was to be excluded from the Act and the order, he must be 
both casually employed and employed otherwise than for the purpose of his 
employer's business; if he was either not employed casually or was employed for 
the purposes of his employer’s business, he was within the Act and the order, if the 
order, by its terms, applied to him. The evidence of Sunday work and payment 
therefor and of the fact that Tarry worked for the appellant on Sundays only 
was sufficient to support the information under the order. On Dec. 21, 1952, 
George Harry Tarry was working overtime and was a worker to whom Part III 
of the schedule to the order applied, and under para. 6 (2) (b) (i) of the schedule 
to the order he was entitled to be paid 18s. 11d. in respect of his work on Dec. 21, 
1952. 

The justices were of opinion that the information as laid was sufficient and 
refused to order the respondent to give any further particulars, and convicted 
the appellant, who now appealed. 

J. G. 8. Hobson for the appellant. 

S. B. R. Cooke for the respondent. 


LORD GODDARD, C.J.: The appellant was summoned before justices 
for the county borough of Northampton on an information preferred by an 
inspector of the Ministry of Labour, the information being that she 


“ being an employer of workers to whom the Milk Distributive Wages 
Council (England and Wales) Wages Regulation Order, 1952, made under 
the Wages Councils Act, 1945, applies, did on Dec. 21, 1952, at Anderton’s 
Dairy, Foundry Street, Northampton, unlawfully fail to pay remuneration 
not less than the statutory minimum remuneration to George Harry Tarry 
one of the said workers, contrary to s. 11 of the Wages Councils Act, 1945, 
and the said order made thereunder.” 


The first point that was taken by counsel for the appellant before us and 
before the justices was that the information was defective in that it did not 
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give reasonable information or sufficient particulars to enable the appellant 
to know what case she had to meet. In the opinion of the court, that is a good 
point, and this information does not give reasonable information of the nature 
of the charge. 

Rule 77 of the Magistrates’ Courts Rules, 1952, which replaced a corresponding 
enactment in the Criminal Justice Act, 1925, s. 32 (to which I need not refer, 
though that was the Act in force at the time the information was laid) provides 
by para. (1): 

“‘ Every information, summons, warrant or other document laid, issued 

or made for the purposes of, or in connection with, any proceedings before 
@ magistrates’ court for an offence shall be sufficient if it describes the 
specific offence with which the accused is charged, or of which he is con- 
victed, in ordinary language avoiding as far as possible the use of 
technical terms and without necessarily stating all the elements of the 
offence, and gives such particulars as may be necessary for giving reasonable 
information of the nature of the charge.” 


As is well known, the Criminal Justice Act, 1925, was designed so that informa- 
tions before magistrates’ courts should be substantially in the same concise form 
as indictments had been since the Indictments Act, 1915. Since the Act of 1915 
an indictment has been a very different thing from what it was before that 
date, when indictments were very long and very prolix and often had to make a 
great number of averments which were not necessary for the purpose of knowing 
what the case was about. Now an indictment simply states, first, the statement 
of offence, which may be obtaining money by false pretences, burglary, or what- 
ever it may-be, quite shortly, contrary to the relevant enactment. Then the 
particulars tell the defendant what he is actually charged with, the nature of 
the offence. : 

In the present case we have had to deal, first, with a section of an Act of Parlia- 
ment which appeared to the eourt at first somewhat difficult to understand, but 
the argument of counsel for the respondent has made it clear to us. We have then 
had to deal with the order made by the Minister, called the Milk Distributive 
Wages Council (England and Wales) Wages Regulation Order, 1952, The 
order itself is very short; it is the schedule that matters. There is one schedule 
with several parts, several paragraphs and several definitions, and to find out 
what a man has to be paid, one first has to find out his age, then the actual nature 
of his employment, then whether he is a seven-day worker or a six-day worker, 
and other things. In this case it was, apparently, proved to the satisfaction of 
the justices that Tarry ought to have been paid 18s. 1ld., whereas, in fact, 
he was only paid 16s. 6d. with which, one may say in passing, though, I 
suppose, it is not material, he was perfectly satisfied, and probably now he 
will not get any more of this work which he used to de on Sunday mornings 
to supplement his income. Be that as it may, it is most important when a person 
is being summoned before a criminal court that he should know exactly what he 
is being charged with, and, when one has to deal with a schedule of this 
complication, it does seem to me that merely to tell a person that he is going to 
be charged with not paying the statutory minimum remuneration to some 
particular worker, he is not being given reasonable information as to the nature 
of the charge. As I have pointed out, many things have to be taken into account 
in order to find out what is the minimum remuneration. The appellant would, 
no doubt, know what she did pay to this man. It may be that with the assistance 
of her solicitor or accountant she can work out what she ought to have paid, 
but one can very well understand the case in which an employer may say: 
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“ You are saying I did not pay this man enough. I say I did. Why do you say 
I did not. What am I going to be charged with when I get to the court ? Why 
is it said I did not pay enough ?” If the inspector lays the information in respect 
of, we will say, a pasteuriser, and it turns out that, instead of being a pasteuriser, 
the man is a roundsman at the material time, a different schedule may apply 
and a different sum would have to be paid. ; 

In my opinion, especially having regard to Robertson v. Rosenberg (1), where 
we emphasised the necessity in cases of summary jurisdiction of letting defendants 
know exactly with what they were charged, the information should contain, 
first, a reference to the particular paragraph of the schedule to the order which 
it is alleged has been violated. That seems to me to be quite elementary, 
especially considering that r. 77 (2) provides: 

“ If the offence charged is one created by or under any Act, the description 
of the offence shall contain a reference to the section of the Act, or, as the case 
may be, the rule, order, regulation, bye-law or other instrument creating 
the offence.” 

This information does not refer to any section or any rule, order or regulation, 
and yet when the case comes into court this order is produced and different 
parts of it have to be gone into to find out exactly what remuneration it is said 
the man ought to have been paid. I think that these informations ought to 
specify the relevant part of the order and the nature of the man’s employment. 
I am not sure that they ought not to contain a statement of his age because 
the amount that he is entitled to receive depends on his age. At any rate, I am 
satisfied that in this case the appellant was not given enough information. 
Therefore, the information was bad and the justices should not have entertained 
it. In my opinion, they were wrong in a matter of law, and this appeal succeeds. 


BYRNE, J.: Lagree. This information was defective. It should at the least 
have contained a reference to para. 6 (2) of the schedule to the Milk Distributive 
Wages Council (England and Wales) Wages Regulation Order, 1952, and it 
should also have contained a statement to the effect that the man in question 
was paid 16s. 6d. instead of 18s. 1ld. for the work he did. I agree that this appeal 
should be allowed. 

PARKER, J.: I agree with both judgments. 

Appeal allowed. 
Solicitors: Sharpe, Pritchard & Co., agents for Becke, Green & Stops, North- 
ampton (for the appellant); Solicitor, Ministry of Labour and National Service 


(for the respondent). 
T.R.F.B. 


(1) (1951), 115 J.P. 128. 
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REG. v. BIRKENHEAD JUSTICES. Ex parte SMITH 


Bastardy—Affiliation order—Failure by putative father to comply—Application 
for warrant of commitment—Putative father serving member of United States 
Armed Forces—Refusal by justices to issue warrant— Magistrates’ Courts 
Act, 1952 (15 and 16 Geo. 6 and 1 Eliz. 2, c. 55), 8. 64 (2) (b)—United States of 
America (Visiting Forces) Order, 1942 (S.R. & O., 1942, No. 966), sched., 
para. 2 (3) (b)—Army Act, s. 145 (1). 

An affiliation order in respect of a bastard child born to one 8., an unmarried 
woman, was made against a member of the. United States Armed Forces then 
stationed in England. He failed to keep up the payments for the maintenance 
of the child directed by the order. On a complaint by S. a summons in respect of 
the arrears was issued and served on him, but he failed to appear before the justices. 
8. then issued a complaint for a warrant under s. 64 (2) of the Magistrates’ Courts 
Act, 1952, with a view to his committal to prison, but the justices held that they 
had no jurisdiction to issue the warrant. 

HELD, that the decision of the justices was right, as para. 2 (3) (b) of the schedule 
to the United States of America (Visiting Forces) Order, 1942, conferred on members 
of the United States Armed Forces the same privileges and immunities as were 
conferred by (inter alia) the Army Act on British soldiers, and under s. 145 (1) 
of the Army Act execution in respect of an affiliation order could not issue against 
the person or pay of a British soldier. 

Morton for an order of mandamus. 

On Jan. 15, 1953, the applicant, Mary Josephine Smith, was delivered of a 
bastard child, and on Apr. 17, 1953, Birkenhead justices made an affiliation 
order in her favour against one Robert L. Warren, a serving member of the 
United States Armed Forces, directing him to pay the weekly sum of 20s. as 
maintenance for the child. On May 8, 1953, that sum was ordered to be increased 
to 30s. By July 21, 1953, Warren had paid only £7, and the applicant laid a 
complaint before the justices in respect of the arrears. Warren was summoned 
to appear on July 28, 1953, but he failed to attend and the hearing was adjourned 
to Aug. 14, 1953. On that date Warren again failed to attend, and the applicant 
applied for a warrant for his arrest. The justices refused the application and 
adjourned the case sine die, but they took steps to communicate with Warren’s 
unit as a result of which on Sept. 18, 1953, he paid to the applicant £5. The 
applicant received no further payment, and she applied for the case to be restored 
for hearing. On Nov. 3, 1953, the case came again before the justices, Warren 
did not attend, and the justices adjourned it until Nov. 17, 1953, when they 
refused to grant a warrant for his arrest, and, to test the matter, advised the 
applicant to apply for an order of mandamus directing them to issue a warrant 
of commitment. 

C. J. I. Cunningham for the applicant. 

The Attorney-General (Sir Lionel Heald, Q.C.) and J. P. Ashworth as amici 
curiae. 


LORD GODDARD, C.J.: Counsel for the applicant moves for the issue 
of an order of mandamus directing the Birkenhead justices to exercise the juris- 
diction conferred on them under the Magistrates’ Courts Act, 1952, s. 64 (2), 
on the ground that they refused to consider an application made by the applicant 
pursuant to that sub-section, which deals with the enforcement of affiliation 
orders. Section 64 (1) of the Act provides: 
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“. . . where default is made in paying a sum adjudged to be paid by a 
conviction or order of a magistrates’ court, the court may issue a warrant of 
distress for the purpose of levying the sum or issue a warrant committing 
the defaulter to prison.’ 

By s. 64 (2): 

“A warrant of commitment may be issued as aforesaid either—(a) where 

it appears on the return to a warrant of distress that the money and goods 


of the defaulter are insufficient to satisfy the sum with the costs and charges 
of levying the sum; or (b) instead of a warrant of distress.” 
By s. 74 it is provided: 

‘““(1) Where default is made in paying a sum ordered to be paid by an 
affiliation order or order enforceable as an affiliation order, the court shall not 
enforce payment of the sum under s. 64 of this Act except by an order made 
on complaint ... (3) A magistrates’ court shall not hear a complaint under 
this section except in the presence of the defendant; and for the purpose 
of securing his presence a justice of the peace acting for the petty sessions 
area for which the court acts may, if the complaint is substantiated on oath, 
issue a warrant to arrest the defendant and bring him before the court, 
whether or not a summons has been previously issued.” 


{His Lorpsuip stated the facts and continued:] The justices said that they 
were doubtful whether or not in the circumstances they had any power to 
issue a warrant which would lead to Warren’s arrest, and, if the arrears were 
proved, to his committal to prison. They took the proper course, in my opinion, 
of refusing to issue a warrant and telling the applicant to go to the High Court 
and apply for mandamus if she thought they were wrong. They were, perhaps, 
faced with a novel point because, although they knew, no doubt, that an American 
soldier could not be brought before a petty sessional court sitting in a criminal 
capacity, they may have felt some difficulty about what were their powers when 
a civil matter, albeit one where their order might be enforced by imprisonment, 
was before them. 

Accordingly, we have to consider whether or not we should issue a mandamus. 
When the court is asked to issue such an order there is often more than one 
consideration. One is whether or not the applicant is entitled to the order, and 
another, subject to some limitations, is whether or not the court, in the exercise 
of its discretion, will issue a mandamus. First, let us see what is the position in 
law. The Visiting Forces (British Commonwealth) Act, 1933, was applied by the 
United States of America (Visiting Forces) Order, 1942 (S.R. & O., 1942, No. 
996) to American forces then about to visit the country. The order was made 
on May 22, 1942, and it will be remembered and must be a matter of common 
knowledge, of which we should take judicial notice, that the declaration of 
war against Japan which led to the Americans entering the war took place in 
December, 1941, and their forces began to arrive in this country in working 
parties to get ready for the larger numbers in 1942. Paragraph 2 (3) of the 
schedule to the order provides: 

“* Subject as hereinafter provided, any enactment (whether contained in 
the Naval Discipline Act, the Army Act, the Air Force Act or any other 
statute) which . . . (b) in virtue of a connection with the home forces or any 
of them, confers a privilege or immunity on any person; or (c) in virtue of 
such a connection, excepts any property, trade or business, in whole or in 
part, from the operation of any enactment, or from any tax, rate, imposition, 
toll or charge; or (d) imposes upon any person or undertaking obligations. 
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in relation to the home forces, or any of them, or any member or service court 
thereof; or (e) penalises misconduct by any person in relation to the home 
forces or any of them, or any member or service court thereof, shall, with 
any necessary modifications, apply in relation to an American force as it 
would apply in relation to a home force of a like nature to the American 
force.” 


As I understand that, it seems to be clear that para. 2 (3) (b) was intended 
to confer on American soldiers the same privileges or immunities as were con- 
ferred by the Army Act on British soldiers. By the Army Act, s. 145 (1): 


“* A soldier of the regular forces shall be liable to contribute to the mainten- 
ance of his wife and of his children, and also to the maintenance of any 
illegitimate child of which he may be proved to be the father, to the same 
extent as if he were not a member of the regular forces; but execution in 
respect of any such liability or of any order or decree in respect of such 
maintenance shall not issue against his person, pay, arms, ammunition, 
equipments, instruments, regimental necessaries, or clothing; nor shall he be 
liable to be punished for the offence of deserting or neglecting to maintain 
his wife or family ...” 


It seems to be clear that for the purpose of enforcing an affiliation order one 
cannot take the person or the pay of a soldier in execution, and, in my opinion, 
it is equally clear that para. 2 (3) of the schedule to the Order in Council to which 
I have referred extends that immunity to American soldiers. Therefore, it would 
seem to follow that, if a court in this country are asked to make an order which 
can only result in the commitment of an American soldier, they would be right 
in refusing to do so. 

Counsel for the applicant has called our attention to various other matters 
and he has referred to the words of para. 2 (3) (d) in the schedule to the Order in 
Council which 

“* imposes upon any person . . . obligations in relation to the home forces, 
or any of them, or any member or service court thereof ”’ 


and suggests that that imposes a duty on the American army authorities to 
deduct from the pay of the soldier some amount towards the payments under 
this affiliation order because under s. 145 (2) it is provided: 


** When any order or decree is made under any Act (including an Act of 
the Parliament of Northern Ireland and an Act of Tynwald) or at common 
law for payment by a man who is or subsequently becomes a soldier of the 
regular forces either of the cost of the maintenance of his wife or child, or of 
any illegitimate child of whom he is the putative father, or of the cost of 
any relief given to his wife or child by way of loan, a copy of such order or 
decree shall be sent to the Army Council, or any officer deputed by them 
for the purpose, and in the case—(a) of such order or decree being so sent; 
or (b) of it appearing to the satisfaction of the Army Council or any officer 
deputed by them for the purpose that a soldier of the regular forces has 
deserted or left in destitute circumstances, without reasonable cause, his 
wife or any of his legitimate children under sixteen years of age, the Army 
Council or officer shall order to be deducted from the pay of the soldier and 
to be appropriated in liquidation of the sum adjudged to be paid by such 
order or decree (including any sum paid on account thereof in accordance 
with the provisions of sub-s. (3) of this section), or towards the maintenance 
of the wife or children of the soldier, as the case may be, in manner directed 
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by the order, such portion of the soldier’s pay as the Army Council or officer 
in their or his discretion from time to time think or thinks fit...” 


As I understand the argument of counsel for the applicant, he submits that the 
American army authorities are bound to pay the sums due under this order. 
I do not know that it is for us to give any decision on that, as any opinion 
we do give would, I suppose, be obiter because what is being asked for here is 
the issue of a warrant, but I should be sorry to think that we should have to 
construe this legislation in the sense that his late Majesty in Council was purport- 
ing to impose a duty on the American command to make deductions from their 
soldiers’ pay. That must be a matter for the American government to consider 
as, apparently, they did at one time. We cannot construe this provision in the 
order as imposing an obligation on the American army authorities to make 
deductions from the soldier’s pay. If there were such an obligation, this is not 
the proper procedure to enforce it. I rather think counsel’s suggestion was that, 
as the American army authorities are not making a deduction from Warren’s 
pay, therefore, the other remedy must be open to the applicant. I am afraid I 
cannot agree to that. It seems that there is an absolute prohibition from taking a 
man in execution so long as he is a member of the American Armed Forces. 

In my view, therefore, the justices were right in saying that in the circumstances 
they would not issue their warrant, and, therefore, this court will not order 
them to do so. If, on the other hand, it was put that the justices ought to have 
gone on the footing that Warren was a civilian, the affidavits which have been 
filed in this court exhibit letters from the American army authorities saying that 
he has gone abroad. Nobody has contradicted that, and, although the letters 
may not strictly be evidence, there seems to be no doubt that he has gone abroad. 
I cannot, therefore, see what use it would be at the present time for the applicant 
to have an order, because, if the justices did issue their warrant, there would be 
no means of serving or executing it in America. Warren is not extraditable from 
America. If he comes back to this country and is found to be a civilian, the 
applicant can then take proceedings against him. It is some satisfaction to hear 
from the Attorney-General that this matter is engaging the attention of Her 
Majesty’s government and it may be that some reciprocal arrangement will 
be made, under which there will be some prospect of affiliation orders being 
enforced against those who are or have been American soldiers, but we cannot 
speculate on that. I am satisfied that the justices were right in refusing the 
order and, therefore, this application fails and must be dismissed. 


CASSELS, J.: I agree. 


SLADE, J.: I also agree. 
Application refused. 
Solicitors: Field, Roscoe & Co., agents for Berkson & Berkson, Birkenhead 


(for the applicant); T'reasury Solicitor. 
T.R.F.B. 
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SOUTHGATE CORPORATION v. PARK ESTATES (SOUTHGATE), LTD. 


Private Street Works—‘‘ Unreasonable ’’—Proposed works premature—Proposal to 
make up street before land fully developed—Private Street Works Act, 1892 
(55 and 56 Vict., c. 57), 8. 7 (d). 

In 1951 the appellant corporation passed a resolution pursuant to s. 6 (1) of the 
Private Streets Works Act, 1892, to execute certain private street works in a road 
on a building estate owned by the respondent company. The respondents, who had 
built houses on the estate and intended to build more on the land that remained 
vacant, were liable, as owners under s. 5 of the Act, to be charged with about half 
the cost of the works proposed by the appellants, which were to lay a th®e-inch 
surface of tar macadam on the existing surface of the road in so far as this surface 
provided a basis of hard core and were estimated to cost some £6,000. In 
January, 1952, objections by the respondents’, under s. 7 (d), to the appellants’ 
proposals on the ground that they were insufficient or unreasonable or that the 
estimated expenses were excessive were dismissed by a court of summary jurisdic- 
tion. In May, 1952, the respondents applied to the appellants pursuant to the 
Town and Country Planning Act, 1947, Part III, for permission to develop the 
site by building houses on the vacant land. In June, 1952, permission was ref 
and the respondents intended to appeal to the Minister of Housing and Local 
Government, and, if the appeal were allowed, to undertake building operations 
which would entail cutting into the road to provide water, gas, and electricity 
services for the new houses, while the use of heavy vehicles on the road in connexion 
with the building would seriously damage the proposed new surface. In July, 
1952, quarter sessions allowed the respondents’ appeal against the dismissal of 
their objections on the ground that the proposed works were premature, and, 
therefore, unreasonable, and an appeal by the corporation to the Divisional Court 
was dismissed. On appeal to the Court of Appeal, 

Hep: the word “ unreasonable ”’ in s. 7 (d) of the Act of 1892 was sufficiently 
wide to justify the justices’ rejection of any proposed works on the ground that 
they were not reasonable at the time they reached their decision, and, therefore, 
in considering whether or not the works proposed by the corporation were un- 
reasonable, quarter sessions and the justices were entitled to reach the conclusion 
which they did. 

APPEAL by Southgate Corporation against an order of the Divisional Court 

(1953) (117 J.P. 541). 

J. R. Willis and C. C. P. Hodson for the appellants. 


Ackner for the respondents. 


SOMERVELL, L.J., stated the facts and continued: The question is 
whether the matters relied on by quarter sessions as amounting to unreasonable- 
ness are within the proper construction and meaning of the word ‘‘ unreasonable ”’ 
in its cohtext in s. 7 (d) of the Act of 1892. Counsel for the appellants suggested 
that if the decision of quarter sessions stood (and the Divisional Court has held 
that it was right), it would justify interference by the justices in matters of 
procedure which Parliament must have intended to leave to the local authority. 
In particular, he said that if the justices could decide that the works were 
unreasonable because they were premature, that would indicate that they could 
dictate to the local authority the precise times at which they could undertake 
the various works which, pursuant to their statutory duties, they resolved to 
undertake. I do not take that view, but I think I may, with respect, criticise 
the word “ therefore ” in the opinion of quarter sessions which was: 

“On the facts . . . the justices came to the conclusion, and so found, 

that the said works were premature, and were, therefore, unreasonable within 
the meaning of s. 7 (d) of the Act of 1892.” 
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I think it would be more accurate to say: “ the said works were premature and 
were in the circumstances unreasonable . . . ” 


The facts here seem to be of a very special character. The only matter which 
prevented further building on this estate in the near future was the provisional 
planning scheme. By the time the matter came before quarter sessions the 
respondents had expressed their intention to appeal against a decision in 
accordance with that scheme. We are told that that appeal has been successful 
and that the respondents are to be allowed to build the houses as they wish to do. 
It was, therefore, a case in which there was a real possibility of further housing 
development within a short time. As I read the Case Stated, the appellants, 
perhaps unwisely, were not expressing an intention of postponing any action 
until the matter of the appeal had been settled. Quarter sessions, however, 
in what was said to them as evidencing an intention to proceed, whatever 
happened with regard to it. Therefore, on the findings and on the assumption 
that the appeal was successful and leave was given, the money spent on the work 
would be wasted if the heavy traffic involved in building new houses used the 
road constructed in accordance with the appellants’ resolution. In my view, 
it would have been difficult to think of anything less reasonable than to spend 
money in one year in work on a road which would be largely destroyed, possibly 
in the following year. Therefore, unless some authority constrains me to say 
that that is a matter outside the jurisdiction of the justices, it seems to me, on 
the ordinary meaning of the word “ unreasonable ”’, precisely the type of waste 
of money against which frontagers who will be asked to contribute ought to be, 
and, under the Act, are, entitled to protest. 


I think the question of construction is settled so far as this court is concerned 
by Sheffield Corpn. v. Anderson (1). The headnote is (64 L.J.M.C. 44): 


“A court of summary jurisdiction, upon the hearing of a frontager’s 
objection to a private street work under s. 53 (d) and s. 54 of the Sheffield 
Corporation Act, 1890, and semble under s. 7 (d) and s. 8 of the Private 
Street Works Act, 1892, has jurisdiction, when determining whether the 
proposed work, as for instance sewering a street, is itself unreasonable, to 
take into consideration the existing state of the drainage of the houses in 


such street.” : 


Counsel for the appellants agreed that the words in the Act which were being 
construed were to all intents and purposes the same as we have to construe. 
The sewering concerned was part of a wider scheme which contained many other 
matters. I asked counsel, therefore, whether he felt that that was relevant, 
i.e., whether, if the matter with which the justices were dealing had been the only 
point in the scheme, that would have made a difference to their jurisdiction. 
He said, quite rightly if I may say so, that he did not make that suggestion. The 
points which were taken in this case by counsel seem to me to have been taken 
in substance in argument in the Sheffield case (1) and rejected by this court. 
There is this further point. The question whether there should be a particular 
drain in a street is very much the type of matter for the local authority to consider, 
but here is a decision of this court saying that the justices are entitled to consider, 
in certain circumstances whether that work is or is not reasonable. Lorp EsHER, 
M.R., said (ibid., 47): 


“If he [the magistrate] meant by this Special Case to ask the court 
whether, in considering whether the resolution is reasonable or not, he has 


(1) (1894), 64 L.J.M.C. 44. 
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the right to take into consideration the existing state of the drainage of 
these houses, I have no difficulty in saying that he has.” 


Loprss, L.J., said (ibid., 48): 
“* To my mind, that section [s. 53 of the Act of 1890] entitles the magistrate, 


for the protection of frontagers, to say that the proposed works are unreason- 
able, and that is all that he has done in this case.” 


The Divisional Court, perhaps, relied rather less on the decision in that case 
than the statement by Wits, J., in Mansfield Corpn. v. Butterworth (1), where 
he said 

“The word ‘ unreasonable’ has undoubtedly a wider meaning, and I 
think that it does give the justices jurisdiction to say whether, having 
regard to the scheme as a whole, it is reasonable or not that the proposed 
works should be done at all.” 


I think both established principles of construction and the authorities to which I 
have referred clearly indicate that the limitations which it is sought by the 
appellants to place on this word are not to be accepted. On the wider construc- 
tion, I have no doubt at all that quarter sessions in the special circumstances 
of this case which existed at that time were justified in coming to the conclusion 
which they did. I would like, in conclusion, to emphasise that I think the cireum- 
stances were special and I am not for a moment suggesting that there may not 
be matters which the justices ought properly to regard as outside their jurisdiction 
under this section. In my opinion, this appeal should be dismissed. 


BIRKETT, L.J.: I am of the same opinion. I would emphasise that I 
think the facts in this case are of a highly unusual kind, so much so that there 
was a very remarkable occurrence when the case came before the Divisional 
Court. When it originally came before that court, quarter sessions had allowed 
the appeal and the work had, in consequence, been stopped. The respondents 
had, by that time, heard that the Minister of Housing had allowed their appeal, 
and they were proposing to build the houses. The Divisional Court considered 
it absurd to hear this case in that very unusual state of affairs, and they, there- 
fore, adjourned the matter for six months on this ground (quoting from Lorp 
Gopparp, C.J.: 


“* It seemed to the court then that . . . if the building was going on, it was 
obvious that this work might easily be entirely thrown away, and work 
which would have to be done if the street became a street with houses on 
both sides would be very different from what was required when it contained 
only a few houses. We adjourned the case in the hope that there would be 
some settlement between the parties, but by a series of misfortunes the . . . 
work has not yet been started.” 


The Lord Chief Justice was clearly impressed by the considerations put forward 
by counsel for the appellants, as, indeed, I think, was this court. I can see how 
very important it is to a local authority that their powers should not be cut 
down in any way that will render their work less effective, unless there is clear 
ground and clear authority by which it can be done. The Lord Chief Justice 
was clearly most impressed by those considerations and said that in certain circum- 
stances he would like to consider the matter more fully, but he felt he was bound 
by the authorities which my Lord has cited today, particularly Mansfield Corpn. 
v. Butterworth (1). 
(1) 62 J.P. 500; [1898] 2 Q.B. 274. 
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For myself, looking at the words in s. 7 (d), “‘ that the proposed works are. . . 
unreasonable ”’, and giving them a proper meaning, I think if the facts showed, 
as they did in this case, that in all the circumstances the £6,000, £3,000 of which 
was to have been paid by the respondents, to be expended on the work would 
have been entirely thrown away, it was open to the justices to say that it was 
unreasonable. For that reason I would support the judgments of the Divisional 
Court and of my Lord, and I agree that this appeal should be dismissed. 


ROMER, L.J.: I agree. I wish only to say a few words about the con- 
struction of the Private Street Works Act, 1892, s. 7. As I understood it, counsel 
for the appellants contended that in s. 7 (d) the word “ unreasonable” was 
intended to be used in contradistinction to the word “ insufficient ’’, which 
precedes it, and to bear a meaning which is the very opposite of “ insufficient ”’ ; 
in other words, that it was intended to mean “ superfluous”’. That is not the 
language which the legislature has used. If that had been the intention of the 
legislature it would have been easy to say “ insufficient or excessive” or 
“insufficient or unnecessary "’, or something of that kind. But they have not 
used either of those words; they have used the word “‘ unreasonable”. As a 
mere matter of construction I think that “‘ unreasonable ” here means unreason- 
able on any ground other than that of insufficiency, because it might well be 
said that works which were insufficient were unreasonable because of their 
insufficiency. Therefore, as I say, I think the word “ unreasonable” there 
means unreasonable on any ground other than insufficiency, coupled, possibly, 
with the further exception of unreasonableness on the ground of undue lavishness 


of expenditure. I say that because of the final words in para. (d), “‘ or that the 
estimated expenses are excessive”’. I think that the wide meaning of “ un- 
reasonable "’ in that section which I have suggested not only emerges from the 
construction of the section itself, but is supported by the language to which my 
Lord referred of WiL1s, J., in the Mansfield Corporation case (1). In his judgment 
in that case, Wrius, J., first of all referred to insufficiency and said: 


“ I think ‘ insufficient ’ means that the specified works are insufficient to 


” 


carry out the purpose which is proposed to be effected by them. . . 
Then he turns to the word “ unreasonable ” and says: 


“The word ‘unreasonable’ has undoubtedly a wider meaning, and I 
think that it does give the justices jurisdiction to say whether, having regard 
to the scheme as a whole, it is reasonable or not that the proposed works 
should be done at all.” 

It appears to me to be impossible to accept the suggested meaning of the word 
“ unreasonable ” without running counter both to those observations of WILLS, J., 
which I respectfully think were right, and to the decision of this court in Sheffield 
Corpn. v. Anderson (2). 

Once one escapes, as I think one does, from this narrow interpretation of the 
word “unreasonable”, one is entitled to attach to it the meaning which it 
ordinarily bears and which is a meaning of considerable scope. Certainly, in 
my opinion, it is wide enough to justify the view that the justices may reject 
any proposed works on the ground that it is not reasonable that they should 
be carried out at the present time, whatever the position may be in the future. 
If so, there car. be no doubt that in the circumstances of this case quarter sessions 
could not have arrived at any conclusion other than that from which this appeal 
is brought. To spend £6,000 on a road which might be destroyed at any time 


(1) 62 J.P. 500; [1898] 2 Q.B. 274. 
(2) (1894), 64 L.J.M.C. 44. 
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in the near future if the respondents were given the liberty to develop for which 
they were appealing to the Minister, seems to me to be as profound a waste of 
money as the human mind is capable of conceiving. For these reasons and 
those which my brethren have given, I agree that the appeal should be dismissed. 
Appeal dismissed. 

Solicitors: G. H. Taylor, town clerk, Southgate (for the appellants); Vincent 


& Vincent & Rawlinson & Son (for the respondents). 
P.P. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., SELLERS AND Havers, JJ.) 
Oct. 15, 1953 
SPRINGETT v. HAROLD 


Public Health—Nuisance—Discomfort and inconvenience to tenant—Want of 

internal decorative repair—Public Health (London) Act, 1936 (26 Geo. 5 and 
1 Edw. 8, c. 50), s. 82 (1) (a)—Public Health Act, 1936 (26 Geo. 5 and 1 Edw. 8, 
c. 49), s. 92 (1) (a). 

Mere want of internal decorative repair of a dwelling-house does not constitute 
a nuisance within the meaning of s. 82 (1) (a) of the Public Health (London) Act, 
1936 (or, semble s. 92 (1) (a) of the Public Health Act, 1936), even if it causes 
discomfort and inconvenience to the tenant. 

Betts v. Penge U.D.C. (106 J.P. 203) distinguished. 

CasE StTaTED by a metropolitan magistrate. 

At a court of summary jurisdiction sitting at Tower Bridge Magistrate’s 
Court on May 13, 1953, the appellant, John Louis Springett, a sanitary inspector, 
preferred a complaint against the respondent, Harold F. Harold, under the 
Public Health (London) Act, 1936, s. 82, for that he had failed to abate a nuisance 
at 12, Culling Road, Bermondsey, which was- caused by his act, default or 
sufferance, and of which he had been given notice. 

At the hearing the following facts were found. The appellant was a sanitary 
inspector to the metropolitan borough of Bermondsey. The respondent was 
owner of premises known as 12, Culling Road, Bermondsey, which premises 
were let by him to a tenant. On Mar. 19, 1953, the appellant visited the premises, 
and on Mar. 20, 1953, notice was served on the respondent, on behalf of the 
borough of Bermondsey, wherein it was alleged that the premises were in such 
a state as to be a nuisance by reason of :—First floor rooms, the walls and ceilings 
were stained and peeling; first floor landing, the walls were dirty and peeling; 
first floor back addition rooms, the walls and ceilings were stained and peeling. 
By the notice the respondent was required to abate the alleged nuisance, and 
on May 15, 1953, a statutory notice to the same effect was served on him. Prior 
to the hearing of the complaint no work had been done in pursuance of the notices, 
except that the first floor back addition rooms had been re-decorated. The walls 
and ceilings of the first floor rooms and the first floor landing were stained and 
dirty and flaking, and in need of decorative repair. They were not damp or 
verminous or injurious to health, and the premises were fit for human habitation. 

It was contended on behalf of the appellant that the first floor rooms and the 
first floor landing were in such a condition as to cause discomfort and incon- 
venience to the tenant (who was not called to give evidence), and that, con- 
sequently, there existed in the premises a nuisance within the meaning of s. 82 
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(1) (a) of the Public Health (London) Act, 1936. The respondent denied the 
existence of a nuisance and said that he was prepared to supply the tenant with 
materials with which to re-decorate the first floor rooms and first floor landing. 

The magistrate was of opinion that the mere want of internal decorative 
repair did not constitute a nuisance within the meaning of the Public Health 
(London) Act, 1936, s. 82 (1) (a), even if it did cause discomfort and inconvenience 
to the tenant, and he dismissed the complaint. The appellant appealed. 


Leonard Caplan for the appellant. 
The respondent in person. 


LORD GODDARD, C.J.: The facts in Betts v. Penge Urban District 
Council (1) were entirely different. We think that the magistrate was perfectly 
right in the present case. The appeal is dismissed, and I do not propose to 
deliver any judgment because I think it is too clear for argument. 


SELLERS, J.: I agree. 


HAVERS, J.: I agree. 
Appeal dismissed. 
Soliciters: F. W. J. Baldwin (for the appellant). 
T.R.F.B. 


(1) 106 J.P. 203; [1942] 2 All E.R. 61; [1942] 2 K.B. 154. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp MERRIMAN, P., anD Sacus, J.) 
Feb. 10, 11, 1954 
BRAMMER v. BRAMMER 


Husband and Wife—Maintenance order—Discharge—Adultery—* Fresh” evidence 
—Evidence available on previous application by wife to vary order— 
Summary Jurisdiction (Married Women) Act, 1895 (58 and 59 Vict., c. 39), 8. 7. 

In 1940 the husband left the wife at the matrimonial home and went to live else- 
where. On February 9, 1944, justices made an order under the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895 to 1940, in favour of the 
wife, whereby the husband was ordered to pay a weekly sum for the maintenance of 
the wife and of the children of the marriage. In 1946 the wife committed an act of 
adultery. In February, 1947, the husband visited the wife and there was a recon- 
ciliation, the husband having sexual intercourse with the wife. The husband did 
not, however, continue to stay with the wife, but returned to the place where he had 
been living elsewhere. On Apr. 19, 1950, the justices made an order varying the 
amount payable under the order of&Feb. 9, 1944. On that occasion the husband 
did not put forward the wife’s adultery by way of defence or of objection to the 
variation. On an application by the husband, under s. 7 of the Summary 
Jurisdiction (Married Women) Act, 1895, for the discharge of the order of Feb. 9, 
1944, on the ground, inter alia, that since the making of the order the wife had 
committed adultery, the justices, on Nov. 11, 1953, refused to discharge the 
order. 

HELD: the two parts of s. 7 must be read together, so that the requirement that 
“* cause ’’ must be shown “ upon fresh evidence ” applied to the second part, under 
which the present application was made: Natborny v. Natborny ({1933] P. 1), 
applied ; since the evidence of the wife’s adultery was available to the husband 
at the time of the proceedings in 1950, it could not now be said to be “ fresh 
evidence "' on which to found the present application; which would, accordingly, 
be dismissed. 


APPEAL by the husband against a decision of the Colwyn Bay justices, dated 
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Nov. 11, 1953, whereby they refused to discharge an order made on Feb. 9, 
1944, and varied on Apr. 19, 1950. 

The parties were married in 1922 and there were five children of the marriage. 
In 1940 the husband left the matrimonial home at Colwyn Bay and went to 
Birmingham. On Feb. 9, 1944, on the application of the wife, justices made 
an order under the Summary Jurisdiction (Separation and Maintenance) Acts, 
1895 to 1949, on the ground that the husband had been guilty of wilful neglect 
to provide reasonable maintenance for the wife and the children. On Apr. 19, 
1950, on the wife’s application, the amount payable under the order was varied 
by the justices. On Nov. 6, 1953, the husband applied for the discharge of the 
original order of Feb. 9, 1944, as varied by the order of Apr. 19, 1950, on the 
grounds (i) that since the making of the order the wife had committed adultery, 
and (ii) that the wife had unreasonably refused to resume cohabitation with 
the husband. On Nov. 11, 1953, the justices found, inter alia, (i) that the wife 
had committed one act of adultery in 1946 which had been condoned by the 
husband in February, 1947, and (ii) that the wife was justified in refusing to 
return to the husband.’ They dismissed the application and the husband 
appealed. This report deals solely with the issues raised by the first ground of 
the husband’s application. 

E. B. B. Richards for the husband. 

Victor Williams for the wife. 


LORD MERRIMAN, P.: The matrimonial home was at Colwyn Bay, 
and in 1940 the husband left the wife there and went to Birmingham where 
he formed an association with a Mrs. H., who bore him a child. It is common 
ground that Mrs. H. and the husband continued to live together until the 
beginning of May, 1953. On the wife’s admission, in or about the year 1946 
she committed a single act of adultery, that is to say, she committed adultery 
after the making of the order on Feb. 9, 1944. But in February, 1947, there 
was a reconciliation, and I think that the husband must be taken to have con- 
doned the wife’s adultery. The wife also, I think, intended to condone what 
she knew of the husband’s association with Mrs. H. Things went on as before, 
the wife still living at Colwyn Bay and the husband living at Birmingham, and, 
whatever promises he may have made to the wife, his association with Mrs. H. 
continued for, roughly speaking, a further six years. 

There is no doubt that, had the husband in 1947 caused a summons to be 
issued for the discharge of the order of Feb. 9, 1944, on the ground that the 
wife had committed the admitted act of adultery, he would have succeeded, 
because Read v. Read (1) decides that it is impossible to import into the provi- 
sions of s. 7 of the Summary Jurisdiction (Married Women) Act, 1895, the pro- 
viso which occurs in s. 6 in connection with the condonation of adultery. Section 
7, as amended by the Summary Jurisdiction (Separation and Maintenance) Act, 
1925, s. 2 (1), reads: 

“A court of summary jurisdiction ... may... upon cause being 
shown upon fresh evidence to the satisfaction of the court at any time, 
alter, vary, or discharge any ... order... If any married woman 
upon whose application an order shal] have been made . . . shall volun- 
tarily resume cohabitation with her husband, or shall commit an act of 
adultery, such order shall upon proof thereof be discharged. Provided that 
the court may, if the court think fit—(a) refuse to discharge the order if, 
in the opinion of the court, such act of adultery . . . was conduced to. 
by ... the husband .. .” 

(1) [1952] P. 119. 
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As the act of adultery had occurred after the making of the order in 1944 it 
would have been “‘ cause being shown upon fresh evidence ” within that section, 
and I think that in 1947 the court would have had no option but to discharge 
the order. But no such application was made, and, what is not less important, 
when the order was varied by the order of Apr. 19, 1950, this act of adultery 
was not brought forward by way of defence or of objection to the making of 
the fresh order. It is unnecessary to decide how the matter would have stood 
at that date, but I will assume, perhaps too favourably to the husband, that 
it could even then have been brought forward as “cause being shown upon 
fresh evidence.’’ We are considering the position as it stood in November, 1953, 
when the present application was made by the husband to discharge this order, 
or this combination of two orders, under s. 7. 

Natborny v. Natborny (1) is, in my opinion, of great importance on this matter, 
for that case shows that, in connection with a charge of adultery put forward 
under s. 7 as the ground of an application for the discharge of a subsisting order, 
the whole section must be read together. One of the effects of reading the whole 
section together is that the time limit of six months, which applies to making 
the substantive complaint of adultery as the basis of an order, is not imported 
into the allegation of an act of adultery having been committed since the making 
of the order. The reason is that the earlier part of the section, which states that 
*“‘ cause ’’ must be “ shown upon fresh evidence to the satisfaction of the court 
at any time ”’, governs the whole section—although the power under the first 
part of the section to alter, vary, or discharge an order, is discretionary, whereas 
on proof of adultery or of a resumption of cohabitation, the order must be dis- 
charged and there is no discretion, except as provided by the Summary Juris- 
diction (Separation and Maintenance) Act, 1925, s. 2 (1). That, I think, is plain 
from the judgment of Romer, L.J., where he says: 


“Tf on fresh evidence an application is made under the first part of 
s..7 of the Act of 1895 asking the court to alter, vary, or discharge an order, 
and such fresh evidence shows that the wife has either voluntarily resumed 
cohabitation, or has committed an act of adultery, the court no longer has 
the wide discretion that it would have had in other cases.” 


From that it follows that, provided the charge of adultery is brought on what 
ean be called “ fresh evidence ” within the meaning of s. 7, it is not barred by 
the time limit of six months. 

I assume, then, that on Apr. 19, 1950, when the wife applied to get the order 
of Feb. 9, 1944, varied in her favour as regards the amount, the husband would 
have been entitled, following Johnson v. Johnson (2), to say: “I produce fresh 
evidence of her having committed adultery since 1944. The evidence is fresh 
because she had not committed the adultery in or before 1944; therefore, it 
has happened since 1944; and, therefore, the question whether I could have 
reasonably put it before the court in 1944 does not arise. And as I am entitled 
to say that this is fresh evidence, the fact that the adultery, of which I am now 
complaining as cause to resist this application and to set the old order aside, 
is outside the six months, that does not matter”’’: see Read v. Read (3), or 
Ruther v. Ruther (4) cited in Read v. Read (3). But the question is whether 
or not the husband can say that in November, 1953. In my opinion, it is impos- 
sible for him to attempt to do so. There was nothing “ fresh ” about the evidence 


(1) 96 J.P. 351; [1933] P. 1. 
(2) 64 J.P. 72; [1900] P. 19. 
(3) [1952] P. 119. 

(4) 67 J.P. 359; [1903] 2 K.B. 270. 
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in 1953. He was not producing this allegation of adultery “ upon fresh evi- 
dence”, since it was available to him when the order was varied on Apr. 19, 
1950. For that reason, alone, in my opinion, that ground of his present applica- 
tion fails. 

I think it can be put in another way, which I merely indicate without attempt- 
ing to decide. One of the elements of estoppel inter partes is that, if there is the 
opportunity to put forward a particular defence which is an answer on an 
occasion in the past, and there has been deliberate abstention from putting 
forward that defence, the defendant ought to be estopped from putting it forward 
on a later occasion. However, I do not think it is necessary to develop or examine 
that aspect of the matter. 

{His Lorpsuip dealt with the second ground of the husband’s application 
and concluded:] In my opinion, on both grounds this appea! fails and should 

SACHS, J.: One of the issues argued before this court was whether or 
not such adultery had been established on the part of the wife as to make it 
obligatory on the court to discharge the maintenance order by virtue of the 
provisions of s. 7 of the Summary Jurisdiction (Married Women) Act, 1895. 
The adultery charged was fully known to the husband before proceedings in 
1950 resulted in a further maintenance order of an amount varied from that 
which had been previously ordered in 1944. On those proceedings, had the hus- 
band so chosen, he could have put in evidence the wife’s adultery, and it may 
well have been that he would have succeeded on that occasion in securing the 
discharge of the order. He did not do so. In my opinion, the evidence which he 
had available in 1950 cannot be said to be “ fresh evidence ”’ as regards proceed- 
ings in 1953. I take the view that “ fresh evidence’ must mean “ fresh ”’ in 
relation to whatever were the immediately preceding relevant proceedings— 
in this case the 1950 proceedings. Therefore, the adultery in 1946 does not come 
within the definition of “* fresh evidence ” which has held the field since Johnson 
v. Johnson (1) in that it could not be said that this evidence was not avail- 
able to the husband at the date of the previous proceedings in 1950, In that 
respect I, too, desire to mention the judgment of Romer, L.J., in Natborny 
v. Natborny (2) to which my Lord has referred, and which, to my mind, makes 
it entirely clear, if it was not clear previously, that the words “ fresh evidence ” 
in the first portion of s. 7 must relate also to the matters referred to in the second 
portion of that section. 

On that, accordingly, I found my view. Like my Lord, I will refrain from 
discussing the question of estoppel and from canvassing the fine distinction 
between allegations in the nature of a defence which are available as a traverse 
and allegations which are available only by way of confession and avoidance. 
Between these two types of allegation there lies the important distinction 
referred to in Humphries v. Humphries (3). 

As regards the other issues which have been raised in this case I have nothing 
to add, and I agree that this appeal should be dismissed. 

Appeal dismissed. 

Solicitors: Jaques & Co., agents for David Thomas, Williamson & Co., Col- 
wyn Bay (for the husband); Whitfield, Byrne & Dean, agents for Osborn, 
Bennison & Hughes, Colwyn Bay (for the wife). G.F.L.B. 

(1) 64 J.P. 72; [1900] P. 19. 


(2) 96 J.P. 351; [1933] P. 1. 
(3) [1910] 2 K.B. 531. 
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COURT OF APPEAL 
(SINGLETON, JENKINS AND Hopson, L.JJ.) 
Feb. 4, 1954 
GALLER v. GALLER 


Divorce—Adultery—Evidence—Accomplice—Need of corroboration. 

After the wife had left the matrimonial home a nurse lived there for two years 
to look after the children, the husband stili residing in the house. In a divorce suit 
brought by the husband on the ground of desertion the wife, in her answer, alleged 
adultery by the husband, which he denied, the sole evidence of his adultery being 
given by the nurse who said that she and the husband had constantly committed 
adultery during the two years. The commissioner who heard the petition held 
that the court must scrutinise the nurse’s evidence carefully, but found that she 
was a truthful witness, and, he, therefore, rejected the husband’s denial and pro- 
nounced a decree in favour of the wife on the ground of his adultery. 

HELD: the commissioner's order must be set aside and a new trial ordered, since 
an adulterer who gave evidence of his own adultery was in the same position as an 
accomplice in a criminal case, and the commissioner had given no indication that 
he had directed himself that, in the absence of corroboration, the court should be 
very slow to act on such evidence. 

Fairman v. Fairman (1949) (113 J.P. 275) approved and applied. 

AppEaL by the husband against an order of Mr. Commissioner GRazEBROOK, 
Q.C., dated Oct. 2, 1953, rejecting the prayer of the husband’s petition and 
pronouncing a decree nisi of divorce on a cross-charge by the wife on the ground 
of the husband’s adultery. 

The husband, in his petition, alleged that the wife had deserted him, by 
leaving him in October, 1948, and not since returning. The wife denied that she 
had been guilty of desertion and alleged that she had refused to live with her 
husband for good cause, and that he had deserted her, had treated her with 
cruelty and had committed adultery. The husband denied these allegations 
in his reply. At the hearing, after some cross-examination of the husband 
on the issues of desertion and cruelty, it was agreed that the issue of adultery 
be decided first, and the cross-examination was concluded with questions on the 
adultery. The commissioner found that the husband had committed adult »ry 
and pronounced a decree nisi of divorce on that ground in favour of the wife. 


The husband appealed. 


Panto for the husband. 
Willett for the wife. 


HODSON, L.J., referred to the proceedings and continued: The com- 
missioner having decided the issue of adultery against the husband, the matter 
was left there, and no application was made by counsel on either side to proceed 
with the other issues in the case. It should be recognised that the other issues 
in the case would be material, whichever way the decision as to adultery went, 
because by the proviso to s. 4 (2) of the Matrimonial Causes Act, 1950, on a 
petition for divorce on the ground of adultery, if the court is satisfied that the 
case has been made out, the court is not bound to pronounce a decree and may 
dismiss the petition if it finds that the petitioner has during the marriage been 
guilty of adultery, or if in the opinion of the court the petitioner has been guilty, 
inter alia, of having without reasonable excuse deserted, or having without 
reasonable excuse wilfully separated himself or herself from, the other party 
before the adultery or cruelty complained of. Paragraph (ii) of the proviso deals 
with cruelty on the same footing as desertion and the discretionary bar to the 
same. But, the matter having proceeded so far, and neither counsel having made 
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any application to pursue the matters of desertion or cruelty, the commissioner, 
it might be said, would have been in this position, that, not having formed the 
opinion that any other offence had been established against the husband, he was 
freed from the fetter imposed by the proviso. So that the first point made by the 
husband, that the court never dealt with the charge of desertion, might, if it had 
stood alone, have failed. That point, however, does not stand alone, because as 
the case went the issue of adultery was interlocked with the other issues in this 
way. The husband was cross-examined at length before any question of adultery 
had been raised against him either in cross-examination or by evidence being 
led of the case which he had to meet, and in the course of that cross-examination 
he gave answers which caused the learned commissioner to take an unfavourable 
view of his truthfulness. It is quite true that questions as to credit may extend 
over a wide field and not be confined to the issues raised in the case, and if that 
had been the position there might have been nothing of which to complain, but 
many of the questions, if not most, directed to the petitioner were directed to 
the issues in the case, and on those issues there was other evidence to be called, 
other evidence ready and available on behalf of the petitioner husband himself, 
and evidence of the wife which was never heard, and it might well have been, 
if the case had proceeded to its conclusion in the ordinary way, that the un- 
favourable impression created by the petitioner in his cross-examination might 
have been removed. 

The most serious matter in this case is the nature of the charge of adultery 
itself and the evidence called in support of it by the wife. That evidence consisted 
entirely of the evidence of the woman with whom the husband was said to have 
committed adultery. The pleaded case against him contained this paragraph: 

“* The petitioner has habitually committed adultery with Gladys Florence 

Thompson.” 

No particulars were asked for on this paragraph, so that on the pleadings the 
wife was quite at large as to the evidence which she could tender. 

The position between the parties was this. The wife having left the husband 
in October, 1948, there were living in the house the children of the marriage 
under the husband’s care. The wife had left them there when she left her 
husband, although the boy, the eldest child, was born on Mar. 25, 1944, and was 
only four years old; a girl, Ingrid, born on Nov. 13, 1945, was rather more 
than a year younger; and Michele, born on Aug. 11, 1947, would, of course, 
be a baby at that time. The husband had to get someone to look after these 
children, and, although there is some uncertainty about the date, it appears 
from the evidence of one witness that it was in 1950 that Mrs. Thompson, who 
was a married woman living apart from her husband, came to the house and 
acted as a nurse for the children. She slept in one room with the two girls, and 
the eldest child, the boy, slept in another bedroom with the father. She was, 
as I understand it, approached by the wife after the petition of the husband 
had been presented, and the evidence that she gave was that she had been in 
the house as the children’s nurse until March, 1952, when she left after a quarrel 
with the husband, and had frequently committed adultery with him during that 
period in her bedroom, in which she slept with the two girls, the eldest of whom 
in 1951 would be six years of age. She also gave evidence that, on one occasion 
while the family was away at Ramsgate at an hotel, she committed adultery in 
the hotel with the husband, although that was not a matter of which counsel 
who examined her was aware, and it was a matter which was not included in 
the pleaded case. She also said in her examination-in-chief that the husband 
had been the cause of her having a miscarriage and had given her money to bring 





Justice of the Peace and Local Government Review Reports, April 17, 1954. 


218 JUSTICE OF THE PEACE AND 


about that end. In cross-examination she enlarged on that, and altered her 
evidence by saying that she had had no fewer than four miscarriages in that flat, 
for each of which the husband was responsible, and she also said that she was 
pregnant by the husband at the time of her departure. That story was entirely 
uncorroborated. It was oath against oath, and the learned commissioner 
contented himself with saying that, having formed an unfavourable view of 
the husband in the witness box, he accepted the evidence of the woman who was, 
on her story, a joint wrongdoer with the husband. 
The commissioner having dealt with the background of the case, said: 

“That is the background in which Mrs. Thompson comes here to give 
evidence. It is true that the court must scrutinise her evidence very 
carefully, and apart from any question of whether she is, so to speak, trying 
to get her own back on the petitioner, the court has to consider whether 
she has told the truth in regard to the matters about which she has given 
evidence in the witness box today. Quite shortly, her evidence is that she 
heard or gathered from some friends that [the petitioner] was in need of a 
nursemaid for the children, and in consequence she got in touch with [the 
petitioner], and she was engaged, I gather, at the beginning of 1950, and 
went to 82, Avenue Road, Swiss Cottage. There she occupied a room on the 
floor which the petitioner was occupying, the children’s bedroom. She says 
that to start with things were all right, and the petitioner, the husband, 
behaved quite correctly to her. Then he started showing attention to her, 
and she says they were intimate on a number of occasions in her bed in the 
bedroom where she was with the children. She did not give the number of 
occasions, but she says in consequence she had four miscarriages by the 
petitioner, and furthermore her condition of pregnancy at the time she left 
in March, 1952, was due to the petitioner. As I have already indicated, the 
husband gives a total denial to those matters, and says that there was never 
anything of the sort between him and Mrs. Thompson.” 


The commissioner described the visit to the hotel at Ramsgate, and said: 

“* She says he bought her a suit which she is now wearing and which cost 
him £25, and he also bought her nylon stockings. And she further says, 
as the husband stated (although not for the same period of time), that he 
first of all paid her for about six weeks £3 a week, and then he gave her £5 
a week until she left, which was in March, 1952. The husband again denies 
categorically those matters about giving her presents, and he says he only 
gave her such an amount of money that was essential to buy clothes, and 
that he never gave her more than £3 a week.” 


Then her cross-examination is referred to, which was directed in part to the 
fact that children were in the room, and the commissioner said: 


“ She admitted that on some occasions the children woke up with fits of 
coughing. But she persists in saying that, nevertheless, the sexual relations 
did take place in that bedroom. She does in cross-examination further admit 
that she and the petitioner had quite a few words before she left in March, 
1952. But she says that she does not feel bitter any more now, and she 
says she would not have come forward to give evidence had it not been that 
the respondent approached her about the matter.” 


When he came to assess Mrs. Thompson as 4 witness the learned commissioner said : 


“* With regard to Mrs. Thompson, I have observed her when she was giving 
her evidence. I did not think she was exaggerating, and I did not think 
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she was trying to make matters worse than they were. I think she gave her 

evidence quite straightforwardly, and the conclusion I came to about her is 

that she is a witness of truth. In those circumstances there is no question 

but that adultery is proved. I accept Mrs. Thompson’s evidence, and I 

reject the petitioner’s evidence in regard to his denial.” 

This is a case where, there being no corroboration, the learned commissioner 
has given no indication in his judgment that he had directed himself that, where 
evidence of this kind is being given, the court should be very slow to act. It is 
not the law that the court cannot act on the evidence of a person in the position 
of Mrs. Thompson without corroboration, but it is the law that it is unwise 
so to do and that juries are to be directed that it is unsafe to act on uncorroborated 
evidence of this nature, although they are at liberty to do so if they feel sure. 

This matter was considered by the Divisional Court comprising Lorp 
MeERRIMAN, P., and Ormerop, J., in Fairman v. Fairman (1). The headnote 
reads (113 J.P. 275): 


** The husband, against whom a maintenance order had been made on the 
ground of his desertion, applied for the discharge of the order on the ground 
of his wife’s adultery with a man who had been staying with her as a lodger. 
The only evidence of the offence was that of the lodger himself who swore 
that over a period of at least three years he and the wife had habitually 
committed adultery in the house where they were living. The wife denied 
adultery. Hrtp: the same strict proof was required of adultery as was 
required of an offence against the criminal law; the evidence of the lodger 
was that of an accomplice; it was not corroborated; and, therefore, it 
should not be accepted and adultery had not been proved. 


The Divisional Court was dealing with an appeal from justices. A man with 
whom it was alleged the wife had committed adultery had sworn that he had 
done so habitually over a period of three years in the bedroom of the wife, who 
had denied it. The President said (ibid., 276): 


“The crux of her case is that the finding against her that between 1943 
and 1946 she was continually committing adultery with this man depends 
on his evidence alone and his evidence is plainly that of an accomplice. 
There is little doubt how the law stands.” 


The learned President referred to the authorities named in the headnote. Dealing 
first with Statham v. Statham (2) he said (ibid.): 


** In that case, RussEeiy, L.J., called attention to the fact that there was 
no evidence of the commission of the offence except the statement of the wife, 
and said ([{1929] P. 150): ‘ The offence of sodomy is an offence of so serious 
a nature that a rule has grown up, that in criminal trials for certain offences 
(which include sodomy) the judge must warn the jury of the seriousness of 
convicting, in the absence of some evidence to corroborate the story of the 
other party to the act alleged. If no such warning has been given a con- 
viction will be quashed. Notwithstanding the warning the jury may convict 
—but the warning must be given or the conviction will not stand. Is this 
rule to be confined to criminal trials for the offence ? I can see no reason 
why it should be so confined ’.” 

The President considered Ginesi v. Ginesi (3), which depended, not on a 
(1) 113 J.P. 275; [1949] 1 All E.R. 938; [1949] P. 341. 


(2) [1929] P. 131. 
(3) 112 J.P. 194; [1948] 1 All E.R. 373; [1948] P. 179. 
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criminal offence, but on proof of adultery, and cited part of the judgment of the 
court in Churchman v. Churchman (1): 

““* The same strict proof is required in the case of a matrimonial offence 

as is required in connection with criminal offences properly so-called.’ ”’ 
He continued (113 J.P. 277): 

“In Ginesi v. Ginesi (2) the Court of Appeal unreservedly approved that 
observation in relation to a charge of adultery, including as WrRorTrEsLEy, 
L.J., expressly said ({[1948] 1 All E.R. 376) connivance, while leaving open 
the question whether the current generality of the observation applied to 
other matrimonial offences. As a footnote to the phrase I then employed 
I would like to add that I have always directed juries and myself on the 
basis that adultery is a quasi-criminal offence . . . it is not enough in such a 
case as the present merely to say: ‘ Here is a witness on one side; here is a 
witness on the other. Which do we prefer ?’ I cannot see any trace of a 
direction by these justices to themselves in the terms summarised by 
Russet, L.J., in the passage I have read from Statham v. Statham (3).” 

He then went on to disapprove of the dictum of a judge in an earlier case, Spring 
v. Spring & Jiggins (4) to the effect that corroboration in such a case was not 


necessary. 

It has been my experience that, when evidence of this kind is given in divorce 
cases, it is treated with the caution which I have described for, I think, the 
obvious reason that a charge of this kind is particularly difficult to rebut. Any 
man who is in the position of being alone in a house with or without children 
may have a nurse to look after the children or a housekeeper to look after him, 
and, if that person chooses to make an accusation of this kind against him, it is 
a@ matter which he must find very difficult to deny by any affirmative evidence 
other than his own. A person who is making the accusation is putting forward 
her own wrongdoing and is in the same kind of position as that of an accomplice, 
and it has always been considered that a warning should be given before evidence 
of an accomplice is accepted without corroboration. 

I have used the language which I have because, since Fairman v. Fairman (5) 
was decided, the much debated question whether the standard of proof in a 
divorce suit, which is a kind of civil action, is the same as that in a criminal case, 
and whether the same rules apply, has been considered by the House of Lords 
in Preston-Jones v. Preston-Jones (6). Lorp MacDerrmorrt said ([{1951] 1 All 
E.R. 138): 

**... 1am unable to subscribe to the view which, though not propounded 
here, has had its adherents, namely, that on its true construction the word 
‘satisfied’ is capable of connoting something less than proof beyond 
reasonable doubt.” 

The subject was the word “ satisfied” in s. 178 of the Supreme Court of 
Judicature (Consolidation) Act, 1925, as amended by s. 4 of the Matrimonial 
Causes Act, 1937 (now s. 4 (1) of the Matrimonial Causes Act, 1950), and there had 
before this case been discussion in this country, and, I think, in the High Court 
of Australia, as to whether the word “ satisfied ’"’ meant something less than 
“satisfied beyond reasonable doubt”. I think the courts of this country 


(1) [1945] 2 All E.R. 190; [1945] P. 44. 
(2) 112 J.P. 194; [1948] 1 All E.R. 373; [1948] P. 179. 
(3) [1929] P. 131. 
(4) [1947] 1 All E.R. 886. 
(5) 113 J.P. 275; [1949] 1 All E.R. 938; [1949] P. 341. 
(6) [1951] 1 All E.R. 124; [1951] A.C. 391. 
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may be taken to have come down on the side of the view that there was no distinc- 
tion to be drawn between the word “ satisfied ” standing alone and the word 
“ satisfied *’ accompanied by the words “ beyond reasonable doubt’. Lorp 
Srmonps expressly assented to and adopted the language of Lorp MacDermorrt, 
who continued (ibid.): 

“The jurisdiction in divorce involves the status of the parties and the 
public interest requires that the marriage bond shall not be set aside lightly 
or without strict inquiry. The terms of the statute recognise .this plainly, 
and I think it would be quite out of keeping with the anxious nature of its 
provisions to hold that the court might be ‘ satisfied ’, in respect of a ground 
for dissolution, with something less than proof beyond reasonable doubt. 

I should, perhaps, add that I do not base my conclusions as to the appropriate 
standard of proof on any analogy drawn from the criminal law. I do not 
think it is possible to say, at any rate since the decision of this House in 
Mordaunt v. Moncreiffe (1), that the two jurisdictions are other than distinct. 
The true reason, as it seems to me, why both accept the same general 
standard—proof beyond reasonable doubt—lies not in any analogy, but in 
the gravity and public importance of the issues with which each is concerned.” 


It might appear from the passages which I have read from the judgment in 
Fairman v. Fairman (2) (113 J.P. 276, 277) that the analogy of criminal law 
was the ‘ratio of that decision, but I think the result is the same by whichever 
road one travels. In divorce, as in crime, the court has to be satisfied beyond 
reasonable doubt. I see no reason to depart from the view, which I think has 
always been held, that an adulterer who gives evidence of his own adultery is 
in the same position as an accomplice in a criminal case. The dangers of relying 
on his or her unsupported evidence are great, and a warning should be given. 
For this reason, therefore, fortified, as I think it is, by the possible injustice to 
the husband which may have been done by his cross-examination on issues which 
were raised in the pleadings in the case, but were never determined, although 
the effect of the cross-examination might have been altered if the case had 
proceeded in a normal way, I think that there must be a new trial. 


JENKINS, L.J.: I agree that, for the reasons given by Hopson, L.J., the 
trial of this case cannot be regarded as having been satisfactory, and there 
should be a new trial accordingly. 


SINGLETON, L.J.: I agree. 
New trial ordered. 


Solicitors: Bernard Oberman & Co. (for the husband); Walmsley & Stansbury, 
agents for Z. W. Marshall Harvey & Dalton, Bournemouth (for the wife). 
F.A.A. 


(1) (1874) 39 J.P. 4; 2 L.R. 2 Se. & Div. 374. 
(2) 113 J.P. 275; [1949] 1 All E.R. 938; [1949] P. 341. 
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DAVIES v. DIRECTOR OF PUBLIC PROSECUTIONS 


Criminal Law— Evidence—Accomplice—Corroboration—Need of warning to jury 
—** Accomplice ”—Particeps criminis. 

In July, 1953, a number of youths, including the appellant, attacked four other 
youths, including B. During the attack a knife was used and subsequently B. 
died of wounds. The appellant and five others, including L., were indicted for the 
murder of B., but at the trial the Crown offered no evidence against L. and three 
others, and the jury returned a formal verdict of “‘ Not Guilty ’’ of murder in respect 
of them. At the trial of the appellant and the fifth youth the jury disagreed. Later 
no evidence was offered against the fifth youth, and he was found “ Not Guilty ” 
of murder. At the second trial of the appellant L. was called as a witness for the 
prosecution. In his summing-up the trial judge did not warn the jury that L.’s 
evidence was, or should be treated as, the evidence of an accomplice. 

HELD: in a criminal trial, where a person who was an accomplice gave evidence 
on behalf of the prosecution, it was the duty of the judge to warn the jury that, 
although they might convict on his evidence, it was dangerous to do so unless it 
was corroborated; this rule, although a rule of practice, now had the force of a rule 
of law, and where the judge failed to warn the jury in accordance with it the 
conviction would be quashed, even if, in fact, there was ample corroboration of the 
evidence of the accomplice, unless the appellate court could apply the proviso 
to s. 4 (1) of the Criminal Appeal Act, 1907; a — called as witness for the pro- 
secution was to be treated as an accomplice if he was particeps criminis in respect 
of the actual crime charged in the case of a felony; L., if he was to be an accomplice 
at all, had to be an accomplice to the crime of murder, and, as there was no evidence 
that L. knew that any of his companions had a knife, he was not an accomplice in 
a crime which consisted in its felonious use; and, therefore, it was not necessary for 
the trial judge to give a warning to the jury. 

Per curiam: In two cases persons falling strictly outside the ambit of the category 
of particeps criminis have, in particular decisions, been held to be accomplices for 
the purpose of the rule: viz., (i) receivers have been held to be accomplices of the 
thieves from whom they receive goods on a trial of the latter for larceny (Rez v. 
Jennings (1912) (17 Cr. App. Rep. 242); Rex v. Dixon (1925) (19 Cr. App. Rep. 36)); 
(ii) when X has been charged with a specific offence on a particular occasion, and 
evidence is admissible, and has been admitted, of his having committed crimes of the 
identical type on other occasions, as proving system and intent and negativing 
accident: in such cases the court has held that in relation to such other similar 
offences, if evidence of them were given by parties to them, the evidence of such 
other parties should not be left to the jury without a warning that it is dangerous 
to accept it without corroboration: Rex v. Mohamed Farid (1945) (173 L.T. 68). 


APPEAL against an order of the Court of Criminal Appeal, dated Dec. 2, 1953. 

The appellant, Michael John Davies, was convicted on Oct. 22, 1953, before 
Hizsery, J., at the Central Criminal Court of the murder of John Ernest Beckley. 
He appealed to the Court of Criminal Appeal, which dismissed the appeal. 

Weitzman, Q.C., R. R. Russell and P. Weitzman for the appellant. 

The Attorney-General (Sir Lionel Heald, Q.C.), Christmas Humphreys and 
M.J.H. Turner for the Crown. 


The House took time for consideration. 


Feb. 19. The following opinions were read. 


LORD SIMONDS, L.C.: My Lords, this is an appeal from a judgment of 
the Court of Criminal Appeal, pursuant to the fiat of the Attorney-General, 
who certified that the case raised a point of law “of exceptional public 





118 LOCAL GOVERNMENT REVIEW REPORTS 223 


importance ”. The appellant had, on Oct. 22, 1953, been convicted of the murder 
on Clapham Common of a youth called Beckley. He appealed to the Court of 
Criminal Appeal and his appeal was dismissed by that court on Dec. 2, 1953, the 
courts reasons for its judgment being delivered by SELLERS, J., two days later. 
On Dec. 10 the Attorney-General gave his certificate. The appeal was heard 
before your Lordships on Jan. 12 to 15, 1954, the House, at the close of the 
argument, intimating their decision to dismiss the appeal, but deferring till later 
their statement of their reasons for doing so. 

Before coming to the facts I should refer to the course of certain earlier 
proceedings. The trial of Oct. 22, 1953, was the sequel of an earlier trial at which 
the jury were divided. At the earlier trial, not only Davies but five other youths 
were indicted for the murder in question. The case was tried before Pearson, J. 
All six pleaded “‘ Not Guilty ’. Against four of them—Power, Lawson, Woodman 
and Allen, the Crown offered no evidence on the charge of murder, and the 
jury returned a formal verdict of “‘ Not Guilty ” on that issue. Coleman and the 
present appellant, Davies, stood their trial for murder. On Sept. 21, 1953, the 
jury disagreed as to both, and the Crown announced that there was no intention 
to proceed with the charge of murder against Coleman. On Sept. 22 no evidence 
was offered against him and the jury found him “ Not Guilty ” of murder. 
The five defendants acquitted of murder were then arraigned on a charge of 
common assault, pleaded Guilty and were sentenced to sundry terms of 
imprisonment. It is, perhaps, pertinent to add that at this first trial Lawson and 
Woodman, two of the persons against whom no evidence was tendered on the 
charge of murder, were called as witnesses against Coleman and the appellant 
Davies, and that the learned judge warned the jury that their evidence should 
be treated as that of accomplices. The second trial, in which the charge was 
murder and the sole defendant was Davies, came on for hearing before 
Hitsery, J., on Oct. 19, 1953. The trial resulted in the conviction of the 
defendant. The main ground of this appeal is that Lawson was again called 
as a witness, but that Hr~Bery, J., in his summing-up, did not give the jury the 
warning which, it was said, was appropriate and necessary in relation to the 
evidence of a witness who was, or might well be, an accomplice: that there was 
an inflexible rule of law calling for such a warning: and that, as it was not com- 
plied with, the conviction must be quashed. (There was a second and subsidiary 
ground with which I will deal briefly hereafter.) 

Before dealing with the main contention I will summarise shortly the evidence 
given at this trial. On the evening of July 2, 1953, four youths, Beckley (the 
victim of the murder), Chandler, Ryan and Carter, were sitting on benches near a 
bandstand on Clapham Common. Two were on each of two benches facing 
each other, and each propped his feet on the bench opposite him, so that no one 
could pass between the benches towards the stand. Coleman came along and 
prepared to pass between the benches, but their occupants refused to give way 
and it would seem that one of them used, concerning Coleman, what he took to 
be an insulting expression. Coleman then went to a group of persons round the 
bandstand, and the four boys on the benches, fearing reprisals, withdrew towards 
what has been called “ the Fountain ”, some way off. The group whom Coleman 
joined and to whom he said something about the affront he had suffered consisted 
of a number of people including Davies. From this group about eight, including 
Davies, later moved off towards the fountain in pursuit of the four. But it is 
important to note that before this happened two persons by the bandstand, a 
man called Leaver and a Miss Pilkington (neither of whom could by any stretch 
be called accomplices of Davies) agree that Davies, after hearing Coleman’s 
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communication, drew out a green-handled knife from his pocket—a small 
knife with a ‘‘ push ” handle. Leaver further says he heard Davies say: “ I shall 
be all right with this’’. A lad called Wood also saw a green-handled knife in 
Davies’ possession just after Coleman had spoken to Davies. Davies and his 
companions, including Lawson, then proceeded to the fountain, and a fight 
developed there between them and the four fugitives. Davies admits hitting 
Ryan, and Ryan later discovered a stab wound under his left arm-pit. Lawson 
was engaged in this fight. At some stage in it two of the fugitives allege that 
someone shouted: ‘Get out the knives’. There is no evidence that at this 
stage Lawson was still there or that he heard this cry. He swears he did not. 
Ryan and Carter seem to have moved off from the fountain in one direction while 
Beckley and Chandler fled in a different direction to a motor omnibus, which 
they boarded while it was held up by traffic lights. When it reached its next 
stop they were torn from its tailboard by Davies and his followers. Davies 
admits ‘‘ doubling up ” Chandler with a blow on the stomach, in which region, 
it appeared afterwards, he had been stabbed. Beckley was pursued to a point 
one hundred and thirteen yards beyond the bus stop. The evidence as to the 
precise succession of events at this stage is conflicting, but a Miss Frayling, 
sitting on the front right-hand bench on the top of the bus, testified that she saw 
Davies (whom she identified with the greatest confidence) ‘ shake ’’ someone, 
who could only have been Beckley, and who fell to the ground. She then saw 
Davies cross the road in front of the bus, and as he did so put a green-handled 
knife into his right-hand inside jacket pocket. In the same pocket later were 
found bloodstains. Beckley had eight or nine knife wounds, and died shortly 
after. There was further evidence of threats by Davies later on to two witnesses 
who said that if necessary they would say who was really responsible for Beckley’s 
death. 

It is manifest that this evidence would, on a proper direction to the jury, 
have been abundantly sufficient to support a verdict of guilty; there being 
ample evidence that Davies possessed and produced a knife and none that anyone 
else possessed one. But it is said that there was not a proper direction, inasmuch 
as Lawson was called and gave certain evidence; and Lawson was an 
“accomplice ” of Davies; and the judge gave no warning that Lawson’s evidence 
should be treated with corresponding caution. It is not disputed that the learned 
judge gave no such warning. Lawson’s evidence was, briefly, that, some time 
after the affray, and after he had heard of Beckley’s death, he met Davies at a 
coffee stall in Venn Street, and that Davies said to him that all he tried to do was 
to “run a knife up and down ’”’, and illustrated by a gesture the difference 
between this and stabbing. He agreed in cross-examination that at the earlier 
trial he had agreed that Davies might have said: “‘ Somebody must have run a 
knife . . .”” not “‘ I must have run a knife’ up and down, but that he thought 
it was the latter. In statements to the police, oral and written, Lawson had 
originally denied all participation in the fight. Later in further written statements 
to the police and in his evidence at both trials he admitted being present both at 
the fountain and the bus-stop phases of it, and in the box admitted that in his 
earlier statements to the police he lied. The judge, in his summing-up, dealt 
with Lawson’s evidence and did not warn the jury that that evidence was, 
or should be treated as, the evidence of an accomplice. It is argued for the 
appellant that this was misdirection—or, to use the exact language of s. 4 (1) of 
the Criminal Appeal Act, 1907, a “‘ wrong decision on a point of law ”. It was not, 
nor could it, in my view, be argued for the Crown that, if this contention were 
right, the conviction could, nevertheless, be upheld under the proviso to that 
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sub-section on the ground that ‘“‘ no substantial miscarriage of law ” had occurred : 
viz., on the ground that, if there had been no such misdirection, a reasonable jury 
must equally have convicted. The evidence, if admissible, was not unimportant, 
and the jury emerged from their retirement to ask the learned judge some 
questions about it. 

My Lords, I will recur later to certain other features of the trial which appear 
indirectly relevant, but for the present will proceed to deal with three problems 
raised by the main ground of appeal, namely—(A) What is the scope and effect 
of the rule that a judge ought to warn juries in connection with the evidence of 
an “ accomplice ” ? (B) What is an “ accomplice *’ within the rule ? (C) What- 
ever be the true answers to these questions, what (if any) is their application to 
the evidence of Lawson ? 

(A)—I do not propose to explore the remote historical origins of the rule, 
nor the old doctrine and practice of “‘ approvement ”’. It is clear that an accom- 
plice is, and was, at all material times a competent witness, and that a conviction 
based on his evidence, though uncorroborated, could, and can today, be 
supported: and a judge may properly direct a jury that they are entitled if they 
choose to act on such uncorroborated evidence. But for over a century and a 
half it has been customary for judges to warn juries that it is dangerous to 
convict on such evidence, free though they are, if they find it wholly convincing, 
to do so. For most of that period it has been laid down that such a warning was 
not a pre-condition of a valid conviction, but was within the judge’s discretion 
to give or to withhold: Rex v. Durham & Crowder (1); Rex v. Atwood & Robbins (2), 
in which twelve judges to whom the question was referred stressed the discre- 
tionary nature of any directions given by the judge; Lorp ELLENBOROUGH’s 
observations in Rex v. Jones (3); Rex v. Sheehan (4) (Jebb, Cr. & Pr. Cas. 56); 
Reg. v. Farler (5) (8 C. & P. 107) where the warning is referred to as “‘ a practice 
which deserves all the reverence of the law”; Reg. v. Boyes (6) (1 B. & 8. 320)— 
where the warning is referred to as “ a practice which deserves the reverence of 
law ”’. 

My Lords, these authorities treat the rule as prescribing at most a salutary and 
usual practice, to be followed or not, at the judge’s discretion: and the whole 
current of the decisions until the twentieth century is in this sense. But after 
the enactment of the Criminal Appeal Act in 1907, what was no more than a 
“* practice ’’ manifests an increasing tendency to assume the hard lineaments of a 
rule of law: and as such, many of the decisions of the Court of Criminal Appeal, 
especially since Rex v. Baskerville (7), treat it. But in other decisions of the same 
court the older, the “ discretionary ’’ view, still finds expression. A great many 
authorities were cited to your Lordships. It will be sufficient for the purpose of 
illustrating the dualism to which I have called attention, to cite relatively few. 
If I may summarise their effect in advance, I would say that the “ discretionary ” 
school of thought is illustrated by such authorities as Rex v. Tate (8) and Rez v. 
Moore (9) and the “ peremptory ” school of thought (if for brevity I may so 


(1) (1787), 1 Leach, 478. 
(2) (1788), 1 Leach, 464. 
(3) 1809), 2 Camp. 130. 
(4) (1826), Jebb, Cr. & Pr. Cas. 54. 
(5) (1837), 8C & P. 106. 
(6) (1861), 1 B. & 8. 311. 
(7) 80 J.P. 446; [1916] 2 K.B. 658. 
(8) 72 J.P. 391; [1908] 2 K.B. 680. 
(9) 1942), 28 Cr. App. Rep. 111. 
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call it) by decisions such as Rex v. Davies (1); Rex v. Lewis (2); and Rex v. 
Mohamed Farid (3): and, subject to certain qualifications which I will indicate 
when dealing with it, the case of Baskerville (4) itself. 

Tate's case (5) was the earliest of this series being, indeed, decided shortly 
after the Court of Criminal Appeal was established. In that case the court 
quashed the conviction for want of a warning to the jury as to the need for 
corroboration of the evidence of an accomplice, but added that, if there had 
been in fact enough corroboration, this would have excused the want of a warning 
and justified the maintenance of the conviction. It has been suggested that this 
last observation was obiter and the same suggestion may be made in regard to some 
of the decisions the other way. In Rex v. Moore (6), however, the observation 
was not regarded as obiter, and again the existence of sufficient corroboration 
in fact was regarded as an adequate substitute for compliance with the rule. 
In 1916—between these cases—Baskerville’s case (4) was decided. The point 
directly in issue in that case was not what consequences flowed from the omission 
to give a warning. A warning, and a more than sufficient one, had ex concessis 
been given: and the only question directly for decision was whether there 
existed evidence which could amount to the corroboration for which the warning 
called. The court held it did. The judgment, however, went much outside the 
immediate issue raised, in an attempt to quiet doubts and settle the law. In 
this sphere of general principle the following passages from the judgment of a 
court which commands high respect (LorD Reaprne, C.J., Scrutton, Avory, 
Row tatr and Arkin, JJ.), delivered by Lorp Reaprve, C.J., are relevant: 

“There is no doubt that the uncorroborated evidence of an accomplice 

is admissible in law: see Rex v. Atwood & Robbins (7). But it has long been a 

rule of practice at common law for the judge to warn the jury of the danger 

of convicting a prisoner on the uncorroborated testimony of an accomplice 
or accomplices, and, in the discretion of the judge, to advise them not to 
convict upon such evidence; but the judge should point out to the jury that 

it is within their legal province to convict upon such unconfirmed evidence: 

Reg. v. Stubbs (8): Re Meunier (9). This rule of practice has become 

virtually equivalent to a rule of law, and since the Court of Criminal Appeal 

Act came into operation this court has held that, in the absence of such a 

warning by the judge, the conviction must be quashed...” 

For this last proposition Rex v. Tate (5) is cited, but does not support it, for in 
Rex v. Tate (5), as has been observed above, the court would not have quashed 
the conviction, even in the absence of a warning, if there had been sufficient 
corroboration in fact. I continue to quote from Baskerville’s case (4): 


“In Rex v. Everest (10), the court said (2 Cr. App. Rep. 132): ‘The rule has 
long been established that the judge should tell the jury to acquit the prisoner 
if the only evidence against him is that of an accomplice, unless that evidence 
is corroborated in some particular which goes to implicate the accused ’. 
We think ‘ tell the jury to acquit ’ should read ‘ warn the jury of the danger 
of convicting ’ ”’. 

(1) (1930), 22 Cr. App. Rep. 33. 
(2) 102 J.P. 35; [1937] 4 All E.R. 360. 
(3) (1945), 173 L T. 68. 

(4) 80 J.P. 446; [1916] 2 K.B. 658. 
(5) 72 J.P. 391; [1908] 2 K.B. 680. 
(6) (1942), 28 Cr. App. Rep. 111. 

(7) (1788), 1 Leach, 464. 

(8) (1855), 19 J.P. 760; Dears C.C. 555. 

(9) [1894] 2 Q.B. 415. 
(10) (1909), 73 J.P. 269. 
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Finally, Lorp Reaprna@, C.J., says: 
“If the judge failed to give the warning, this court would be bound to 
set aside the conviction.” 


These words, though they carry weight, having regard to their source, were 
unnecessary to the decision, as, indeed, were certain other parts of the judgment. 

Baskerville’s case (1), however, when every allowance has been made for the 
possibility that part of it is obiter, undoubtedly supports the proposition that 
the rule is “‘ peremptory ”’ and a breach of it incurable. There is no reference 
in Baskerville’s case (1) itself to the proviso to s. 4 (1). The view which it pro- 
pounded was adopted in Rex v. Lewis (2) subject to the possible operation of the 
proviso to s. 4 (1) of the Criminal Appeal Act. In this case the Court of Criminal 
Appeal decided that if the warning be omitted, the conviction can only stand 
if there exists corroborative evidence of such a convincing, cogent and irresistible 
character that “‘ the jury ”’, if they had received the proper warning, must have 
come to the same conclusion. The court found itself unable to say in that case 
that “the jury” must inevitably have come to the same conclusion, and con- 
sequently quashed the conviction. The case, decided a few years earlier, of 
Rex v. Davies (3), qualifies the principle later applied in Rex v. Lewis (2) to this 
extent, that, even though the summing-up omitted any express warning as to 
accomplice evidence, the conviction could be supported in a case in which 


“from first to last, the case was conducted on the footing that the issue 
was whether the evidence of the bankrupt and his wife was confirmed by 
other evidence ”’, 


and counsel for the appellant at the appeal admitted that counsel who appeared 
for the appellant at the trial did refer to the evidence of these witnesses as that 
of accomplices. This being so, the Court of Criminal Appeal was of opinion that 
“the jury ” would inevitably have arrived at the same conclusion if an express 
warning had been given by the judge. If these two decisions are right in sub- 
stance, yet each is subject, in my judgment, to this corrigendum, namely, that 
for “the jury ” should be read “a reasonable jury”. No appellate court can 
tell what a particular jury would have decided in circumstances which did not 
occur. Two other cases were cited to us—Rex v. Rudd (4) and Rex v.Garland (5), 
but these cases concern the proper procedure as to warning and the like where 
one co-defendant gives evidence implicating another—a case with which your 
Lordships are not troubled here. The only decision of your Lordships’ House 
in which the rule as to accomplices’ evidence is touched on is Public Prosecutions 
Director v. Christie (6), where Lornp ATKINSON’s observations, inclining to the 
“discretionary ’’ view, were plainly unnecessary to the decision, the evidence in 
dispute not being that of any accomplice, and the law as to accomplices’ evidence 
only introduced as an analogy. 

My Lords, having indicated the rival versions of the rule as to warning pro- 
pounded in Tate’s case (7) and Moore’s case (8), on the one hand, and the cases of 
Baskerville (1), Davies (3) and Lewis (2), on the other, I have formed the opinion 
that, whichever might be preferred if the matter were res integra, as things are 


(1) 80 J.P. 466; [1916] 2 K.B. 658. 
(2) 102 J.P. 35; [1937] 4 All E.R. 360. 
(3) 1930), 22 Cr. App. Rep. 33. 

(4) (1948), 64 T.L.R. 240. 

(5) (Nov. 4, 1941), unreported. 

(6) 78 J.P. 321; [1914] A.C. 545. 
(7) 72 J.P. 391; [1908] 2 K.B. 680. 
(8) (1942), 28 Cr. App. Rep. 111. 
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the latter cases, laying down the stricter rule, have the preponderant weight 
of authority on their side, and should be adopted by your Lordships on this 
appeal. The true rule has been, in my view, accurately formulated by the 
appellant’s counsel in his first three propositions, more particularly in the third. 
These propositions as amended read as follows: 


“* First proposition: In a criminal trial where a person who is an accomplice 
gives evidence on behalf of the prosecution, it is the duty of the judge to 
warn the jury that, although they may convict upon his evidence, it is 
dangerous to do so unless it is corroborated. Second proposition: This rule, 
although a rule of practice, now has the force of a rule of law. Third 
proposition: Where the judge fails to warn the jury in accordance with this 
rule, the conviction will be quashed, even if in fact there be ample corrobora- 
tion of the evidence of the accomplice, unless the appellate court can apply 
the proviso to s. 4 of the Criminal Appeal Act, 1907.” 


The rule, it will be observed, applies only to witnesses for the prosecution. 

The remaining questions, therefore, on the main issue are—(B) and (C): 
What is an “ accomplice ’’ within the rule ? And has the rule, on the proper 
construction of the word “ accomplice” contained in it, any application to 
Lawson in the present case ? There is in the authorities no formal definition 
of the term “‘ accomplice "’: and your Lordships are forced to deduce a meaning 
for the word from the cases in which X, Y and Z have been held to be, or held 
liable to be treated as, accomplices. On the cases it would appear that the 
following persons, if called as witnesses for the prosecution, have been treated 
as falling within the category :—(i) On any view, persons who are participes 
criminis in respect of the actual crime charged, whether as principals or accessories 
before or after the fact (in felonies) or persons committing, procuring or aiding 
and abetting (in the case of misdemeanours). This is surely the natural and 
primary meaning of the term “‘ accomplice’. But in two cases, persons falling 
strictly outside the ambit of this category have, in particular decisions, been held 
to be accomplices for the purpose of the rule: viz., (ii) receivers have been 
held to be accomplices of the thieves from whom they receive goods on a trial 
of the latter for larceny (Rex v. Jennings (1); Rex v. Dixon (2)), and (iii) when X 
has been charged with a specific offence on a particular occasion, and evidence 
is admissible, and has been admitted of his having committed crimes of this 
identical type on other occasions, as proving system and intent and negativing 
accident: in such cases the court has held that, in relation to such other similar 
offences, if evidence of them were given by parties to them, the evidence of such 
other parties should not be left to the jury without a warning that it is dangerous 
to accept it without corroboration: Rex v. Mohamed Farid (3). 

In both of these cases (ii) and (iii) a person not a party or not necessarily a 
party to the substantive crime charged was treated as an accomplice for the 
purpose of the requirement of warning. (I say ‘“ not necessarily ’’ to cover the 
case of receivers. A receiver may, on the facts of a particular case, have procured 
the theft, or aided and abetted it, or may have helped to shield the thief from 
justice. But he can be a receiver without doing any of these things.) The 
primary meaning of the term “accomplice”, then, has been extended to 
embrace these two anomalous cases. In each case there are special circumstances 
to justify or at least excuse the extension. A receiver is not only committing 
a crime intimately allied in character with that of theft: he could not commit 

(1) (1912), 7 Cr. App. Rep. 242. 
(2) (1925), 19 Cr. App. Rep. 36. 
(3) (1945), 173 L.T. 68. 
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the crime of receiving at all without the crime of theft having preceded it. 
The two crimes are in a relationship of “‘ one-sided dependence’. In the case 
of “system”, the requirement of warning within the special field of similar 
crimes committed is a logical application within that collateral field of the general 
principle, though it involves a warning as to the evidence of persons not 
accomplices to the substantive crime charged. 

My Lords, these extensions of the term are imbedded in our case law and it 
would be inconvenient for any authority other than the legislature to disturb 
them. Neither of them affects this case. Lawson was not a receiver, nor was 
there any question of “system ’’; Lawson, if he was to be an accomplice at 
all had to be an accomplice to the crime of murder. I can see no reason for any 
further extension of the term “‘ accomplice ’’. In particular, I can see no reason 
why, if half a dozen boys fight another crowd, and one of them produces a knife 
and stabs one of the opponents to death, all the rest of his group should be treated 
as accomplices in the use of a knife and the infliction of mortal injury by that 
means, unless there is evidence that the rest intended or concerted or at least 
contemplated an attack with a knife by one of their number, as opposed to a 
common assault. If all that was designed or envisaged was in fact a common 
assault, and there was no evidence that Lawson, a party to that common assault, 
knew that any of his companions had a knife, then Lawson was not an accomplice 
in the crime consisting in its felonious use. It should be borne in mind in this 
connection that all suggestion of a concerted felonious onslaught had, by consent 
at the instance of counsel for the defence himself been expunged from the Crown’s 
case and from the issues put to the jury. Your Lordships would, I feel, be slow 
to permit counsel for the defence, having got that suggestion buried, to disinter 
it for the purpose of suggesting that Lawson was constructively an accomplice 
to the crime of murder and for that reason attracted the rule as to warning. 


My Lords, I have tried to define the term “ accomplice”. The branch of 
the definition relevant to this case is that which covers “ participes criminis ” 
in respect of the actual crime charged, ‘‘ whether as principals or accessories 
before or after the fact’. But, it may reasonably be asked, who is to decide, 
or how is it to be decided, whethera particular witness was a “‘ particeps criminis ”’ 
in the case in hand ? In many or most cases this question answers itself, or, to 
be more exact, it is answered by the witness in question himself, by confessing to 
participation, by pleading guilty to it, or by being convicted of it. But it is 
indisputable that there are witnesses outside these straightforward categories, 
in respect of whom the answer has to be sought elsewhere. The witness concerned 
may never have confessed, or may never have been arraigned or put on trial, 
in respect of the crime involved. Such cases fall into two classes. In the first, 
the judge can properly rule that there is no evidence that the witness was, 
what I will, for short, call a participant. The present case, in my view, happens 
to fall within this class, and can be decided on that narrow ground. But there 
are other cases within this field in which there is evidence on which a reasonable 
jury could find that a witness was a “ participant ”. In such a case the issue of 
“accomplice vel non” is for the jury’s decision: and a judge should direct 
them that, if they consider on the evidence that the witness was an accomplice, 
it is dangerous for them to act on his evidence unless corroborated: though it is 
competent for them to do so if, after that warning, they still think fit to do so. 
The delimitation which I have outlined as proper, between the provinces of 
judge and jury in this particular matter, seems to me to be supported both by 
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English authority and by Dominion decisions (e.g. Rex v. Dixon (1), Reg. v. 
Abigail & Macnamara (2); Rex v. Reeve (3) (Australia), Rex v. McDonald (4) 
(Canada); and cf. Corpus Juris Szecunpum, 2nd ed., vol. 22, para. 797). This 
disposes of the main ground of the appeal. 

There was a second ground, very shortly and faintly argued, which can be 
dismissed in a few words. It was said that it was improper for the evidence 
of Superintendent Davies to be admitted, to the effect that in a very large 
number of statements (I think two hundred) made to him there was no allegation 
that anyone but the appellant possessed a knife. It is a sufficient answer to this 
that it was counsel for the appellant himself who cross-examined Superintendent 
Davies about the sufficiency and result of these inquiries. He was anxious to 
discover whether any of these statements contained any allegation of the 
possession by other members of the Davies’ group of a knife or knives; his 
interrogation was directed to this purpose; and he cannot complain if the 
superintendent returned negative replies. The fact that the questions were 
put made the replies admissible if they were not otherwise so. Moreover, no 
objection was taken at the time to his answers. 

My Lords, I think you will agree that this appeal has been most ably argued 
on both sides. There was certainly no contention open to counsel for the 
appellant to which he did not do full justice. Nevertheless, for the reasons I 
have now given, your Lordships were constrained to dismiss the appeal. 


LORD PORTER: My Lords, I concur in the opinion that has just been 
expressed. 
LORD OAKSEY: My Lords, I concur. 
LORD TUCKER: My Lords, I concur. 
LORD ASQUITH OF BISHOPSTONE: My Lords, I also coneur. 
Appeal dismissed. 
Solicitors: Thomas V. Edwards & Co. (for the appellant); Director of Public 


Prosecutions. 
G.F.L.B. 


(1) (1925), 19 Cr. App. Rep. 36. 
(2) (1893), 14 N.S.W.L.R. 72; 9 N.S.W.W.N, 141. 
(3) (1917), 17 S.R.N.S.W.81; 34 W.N. 123. 
(4) (1945), 3 D.L.R. 764; O.W.N. 430. 
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REG. v. BRIGHTON AND AREA RENT TRIBUNAL. Ez parte SLAUGHTER 
AND ANOTHER 


Rent Control—Rent tribunal—Jurisdiction to fix standard rent—* Dwelling- 
house ”°—Premises consisting of shop with living accommodation above— 
Covenant by tenant as to user—Premises not to be used save as shop for green- 
grocer’s business—Tenant not prevented from living on premises—Rent and 
Mortgage Interest Restrictions Act, 1939 (2 and 3 Geo. 6, c. 71), 8s. 3 (3)— 
Landlord and Tenant (Rent Control) Act, 1949 (12 and 13 Geo. 6, c. 40), s. 1 (1). 

Premises let to a tenant for the purpose of his living within them as his house 
fall within the ambit of the Rent Restrictions Acts, 1920-1939, provided that (a) he 
is not a service tenant and (b) that they come within the Acts by reason of their 
rent or rateable value. 

By a lease dated Oct. 6, 1950, premises consisting of a shop, office, store room, and 
kitchen on the ground floor, and a self-contained flat, approached by an outside 
staircase, on the first floor, were let for a term of twenty-one years at a rent of 
£350 a year. The premises had never before been let as a whole, and the two floors 
were separately assessed for rates. The lease contained, inter alia, the following 
covenants by the tenant: (a) not to “‘ use the demised premises or any part thereof 
save as a shop only nor [to] permit the demised premises or any part thereof to be 
used otherwise than for the business of a... greengrocer... ; (b) not to 
“keep the demised premises closed for a longer period than fourteen days at any 
one time during any one year of the . . . term without first obtaining the consent 
of the landlord; and (ce) not to make ‘any alteration to the demised premises 
without the written consent of the landlord. In 1953 the tenant, who carried on 
business in the shop portion and lived in the flat, applied to a rent tribunal under 
s. 1 (1) of the Landlord and Tenant (Rent Control) Act, 1949, to fix a reasonable 
standard rent for the premises. The tribunal held that the premises were not a 
“‘dwelling-house” within the meaning of the Rent Restrictions Acts, and that, 
therefore, they had no jurisdiction. 

HE tp, that the covenant in the lease should not be construed so as to prohibit 
the tenant from living on the premises provided that he carried on the business of a 
greengrocer; that the premises were let to the tenant for the purpose of living in 
them as his house, and so were a “ dwelling-house ” within the Rent Restrictions 
Acts; and that, therefore, the tribunal had jurisdiction to fix a reasonable standard 
rent. 

Whiteley v. Wilson ((1952] 2 All E.R. 940) applied. 

Mortron for order of mandamus. 

The applicants, who held premises known as 195 Tarring Road, Worthing, 
under a lease dated Oct. 16, 1950, carried on business in a shop on the ground 
floor and lived in a residential flat on the first floor. In April, 1953, they 
applied under s. 1 (1) of the Landlord and Tenant Act, 1949, to the Brighton and 
Area Rent Tribunal to fix a reasonable standard rent for the premises. At the 
hearing before the tribunal it was submitted by the landlords that the tribunal 
had no jurisdiction to fix a rent under s. 1 (1) of the Act of 1949 as the premises 
were not a “ dwelling-house ’’ within the meaning of the Rent Restrictions Acts. 
In support of their submission, they contended that the tribunal could look only 
at the lease to ascertain whether the premises were let as a dwelling-house and 
were not entitled to have regard to the actual user or to any other of the surrounding 
circumstances, and that, on the true construction of the lease, the tenants 
were entitled to use the premises only as a shop, and that the user of more than 
half the premises as a dwelling-house was a breach of covenant. The tribunal 
accepted the landlords’ submissions and held that they had no jurisdiction. 
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The applicants obtained leave to apply for an order of mandamus requiring the 
tribunal to hear and determine the application. 

Stogdon for the tenants. 

H. B. Grant for the landlords. 

J.P. Ashworth for the rent tribunal. Cur. adv. vult. 


Jan. 29. LORD GODDARD, C.J., read this judgment of the court. 
In this case counsel moves on behalf of the applicants, tenants of premises 
known as No. 195, Tarring Road, Worthing, for an order of mandamus 
directed to the Brighton and Area Rent Tribunal to hear and determine 
an application made by them to the said tribunal to fix a reasonable standard 
rent for the said premises under s. 1 of the Landlord and Tenant (Rent 
Control) Act, 1949. The facts, which are not in dispute, are as follows. 
By a lease, dated Oct. 16, 1950, Selsdon Trust, Ltd., let the said premises 
to one Jack Rumsey for a term of twenty-one years from Sept. 29, 1950, at a 
rent of £350 per annum. At some time prior to Aug. 15, 1951, Selsdon Trust, 
Ltd., assigned their rights as lessors to Dawes & Co. (Mitcham), Ltd., the present 
landlords. On Aug. 15, 1951, Rumsey assigned the lease with the consent of the 
landlords to the applicants. In April, 1953, the applicants applied to the tribunal 
to fix a standard rent for the premises under s. 1 of the Landlord and Tenant 
(Rent Control) Act, 1949. A hearing took place and the matter was hotly 
contested, the landlords alleging that the tribunal had no jurisdiction. Ultimate- 
ly, on July 21, 1953, the tribunal informed the parties that they had decided that 
they had no jurisdiction and dismissed the application. At all material times 
the premises consisted of a shop, office, store room and kitchen on the ground 
floor forming shop premises, and on the first floor, approached by an outside 
staircase, there were three rooms together with a bathroom and a water closet, 
forming a self-contained flat. The premises, until the date of the lease in question, 
had never been let as a whole, and the two floors were separately assessed for rates, 
the rateable value of the ground floor being £51, and of the first floor £19. The 
applicants carry on business in the shop premises and make their home in the 
flat. Accordingly, if the premises so let fall to be considered as a dwelling-house 
within the meaning of the Act, they were the proper object of an application to 
the tribunal and the tribunal would be bound to fix a reasonable standard rent 
for them. If, on the other hand, the premises do not constitute such a dwelling- 
house, as the landlords maintain and as the tribunal have found, then the tribunal 
acted rightly in refusing jurisdiction. 

A dwelling-house within the meaning of the Act of 1949, which is to be read 
with the Rent and Mortgage Interest Restrictions Acts, 1920 to 1939, is any 
house or part of a house let as a separate dwelling (subject to the rateable value 
not exceeding certain limits), and by s. 3 (3) of the Rent and Mortgage Interest 
Restrictions Act, 1939, it is provided that: 

** Subject to the provisions of para. (a) of the last preceding sub-section, the 
application of the [Rent Restrictions] Acts, by virtue of this section, to any 
dwelling-house shall not be excluded by reason only that part of the premises 
is used as a shop or office or for business, trade or professional purposes . . . ” 

Section 3 (2) (a) is immaterial for the present purpose. It is unnecessary to set 
out the remainder of s. 3 (3), which has been held to cover only leases where the 
dwelling-house is let with land or other buildings separate from the dwelling- 
house. The passage set out above is that applicable where what is being con- 
sidered is a single, though composite, structure. Whether or not a single structure 
used partly as a dwelling-house and partly for business purposes is a dwelling- 
house within the Rent Restrictions Acts has been the subject of a great number 
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of decisions of the Court of Appeal, beginning with Epsom Grand Stand Assocn., 
Ltd. v. Clarke (1) and, after that decision became incorporated in the Increase 
of Rent and Mortgage Interest (Restrictions) Act, 1920, s. 12 (2), proviso (ii), 
with Hicks v. Snook (2) and ending with Whiteley v. Wilson (3). For reasons which 
will appear hereafter in this judgment, we do not feel it is now necessary to go in 
detail through the various decisions. 

The argument advanced by the landlords in this case is based on the presence 
of a covenant which appears in cl. 2 (11) of the lease. It reads as follows: 


“* The lessee will not use the demised premises or any part thereof save as a 
shop only nor permit the demised premises or any part thereof to be used 
otherwise than for the business of a fruiterer greengrocer and florist ...” 


Reliance is also placed on cl. 2 (19): 


‘“* The lessee will not keep the demised premises closed for a longer period 
than fourteen days at any one time during any one year of the. . . term 
without first obtaining the consent of the lessor thereto in writing.” 


The principle, as we understand it, is this. If the covenant debars the use of the 
whole of the premises for the purposes of a dwelling-house so that the tenant 
can be restrained from such user, that is conclusive against the premises being a 
dwelling-house apart from any assent to change of user. It appears to us that, 
apart from the covenant in cl. 2 (11) of the lease, the facts in the present case 
are really indistinguishable from those in Reg. v. Folkestone Rent Tribunal. Ex p. 
Webb (4), which was before this court on May 1, 1953. We relied in that case 
on the judgments in Whiteley v. Wilson (3). It was a case where the premises 
were a shop with living rooms above, and there is no substantial difference 
between the premises in that case and those in the present. In Webb’s case (4) 
we held that the facts gave the tribunal jurisdiction. We decided that it was 
immaterial to inquire into questions relating to dominant user, and that, if the 
tenant was making the structure, to use a neutral expression, his dwelling and 
was doing nothing improper in so doing, that was enough. No appeal was brought 
against our judgment and it binds this court unless the covenant which we have 
mentioned distinguishes it. In Webb’s case (4) there was a covenant not to 
carry on any business but that of a tobacconist, while in the present case the 
covenant is, no doubt, wider as it provides that the premises are not to be used 
save as a shop for a greengrocer’s business. In Whiteley v. Wilson (3), on which, 
as we have said, this court relied, it is true that Romsr, L.J., did, in his judgment, 
except the case where a purpose is specified in the agreement, and in the present 
case it is said that the effect of the covenant is to except, that is, to prohibit, 
the premises from being used as a dwelling. The rule with regard to the con- 
struction of a covenant is conveniently stated in Foa’s LANDLORD AND TENANT, 
7th ed., p. 111, and, as we think the passage accurately states the law, we will 
quote it instead of setting out the various cases which deal with this point : 


“A covenant, like any other contract, is to be construed according to the 
intent of the parties as expressed by their own words, and by regard to the 
whole of the instrument, and the surrounding circumstances of the case, it 
being also a rule that if the words be doubtful, that construction is to be 
taken which is most strong against the covenantor.” 


Bearing that in mind, it is, in our opinion, impossible to construe this covenant 


(1) (1919), 35 T.L.R. 525. 
(2) (1928), 93 J.P. 55. 
(3) [1952] 2 All E.R. 940; [1953] 1 Q.B. 77. 
(4) (1953), post, p. 235 
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so as to prohibit the tenant from living on the premises. Provided that the tenant 
carries on @ greengrocer’s business, it would, in our opinion, be impossible, and, 
indeed, absurd, to say that he was in breach of his covenant because he lived on 
the premises. So to hold would mean that the whole of the upper part was 
sterilised, at least to the extent that the rooms could be used only as a store or for 
some such purpose, and not for that which they were designed although the 
tenant is under covenant to preserve and not to alter them. To show the 
absurdity of such a construction we need only point to the covenant to repair 
(cl. 2 (5)), which provides that the tenant is among other things to grain, varnish, 
whitewash and colour such parts as are usually so treated and to paper with paper 
of suitable quality such parts as are usually papered. You do not paper green- 
grocer’s shops. The premises are obviously let both for residential and shop 
purposes, and a shop is to be maintained there because they are in a shopping 
street and, if they were not used as such, their value would or might be impaired. 
No shopkeeper would be likely to pay £350 a year for these premises, nor would 
a lessor expect to get that rent, if everything but the ground floor is to be sterilised 
in the sense that the upper part is not to be used for the purpose for which it is 
designed. Even if the contract was worded so strongly that the court was 
constrained to construe it as prohibiting the tenant from living on the premises, 
it seems to us probable that the landlord here could not insist on that construction. 
The uncontradicted evidence is that the upper part has always been used as a 
residence and this must have been known to both the original lessors and to the 
present landlords who bought their reversion. But as this point was not fully 
argued before us we will say no more about it, though it will be open to the tenant 
if this case goes higher. 

Cases in which the demise was of a barn or a warehouse, but in which the 
lessee squatted, to use a convenient expression, or lived as a caretaker are not 
in pari materia with the present. To use a convenient phrase borrowed from 
the judgment of Moors, L.J., in Burns v. Radcliffe (1): 


“. . . the nature of the business is not incompatible with the residence 
of the tenant . . . [and] I can see no reason for holding that the whole premises 
were not [his] dwelling-house.”’ 


This conclusion is, we think, in accordance with the decision of the Court of 
Appeal in Hicks v. Snook (2). Accordingly, we do not find it necessary to go 
through the numerous cases which have been cited to us because each must 
depend on its particular facts. The principle which we would endeavour to 
state is that, be the premises what they may, if it appears that they were let to 
a tenant for the purpose of his living in them as his house, provided that he is not 
a service tenant, then they come within the Rent Restrictions Acts, subject, of 
course, to their rental or rateable value. No doubt, a difficult problem here 
confronts the tribunal, for the Acts do not direct that separate rents are to be 
found for the business part and for the residential part. This, however, does not 
directly arise on the present motion. In our opinion, the tribunal had jurisdiction 
in this case and an order of mandamus should issue. Order for mandamus. 


Solicitors: Haslewood, Hare, Shirley Woolmer & Co., agents for Basley & Co., 
Brighton (for the applicants); Chalton Hubbard & Co., agents for Marsh & 
Ferriman, Worthing (for the landlord); Solicitor, Ministry of Health (for the 
tribunal). T.R.F.B. 


(1) [1923] 2 I.R. 158. 
(2) (1928), 93 J.P. 55. 
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Lorp Gopparp, C.J., LyNskEY AND PARKER, JJ. 
REG. v. FOLKESTONE RENT TRIBUNAL. £2 parte WEBB 
May 1, 1953 


Rent Control— Rent tribunal—Jurisdiction—** Dwelling-house’’—Premises containing shop 
and dwelling accommodation-——Covenant by tenant to use premises for no business other 
than that of a tobacconist—Rent and Mortgage Interest Restrictions Act, 1939 (c. 71), 
8. 3 (3)—Landlord and Tenant (Rent Control) Act, 1949 (c. 40), s. 1 (1). 

Morton for an order of mandamus directed to the Folkestone Rent Tribunal (now 
part of the Kent Rent Tribunal) to hear and determine an application by the applicant, 
under the Landlord and Tenant (Rent Control) Act, 1949, s. 1 (1), to fix a reasonable 
standard rent for premises known as No. 72, High Street, Folkestone, of which the 
applicant was the tenant. The premises consisted of a shop on the ground floor and 
dwelling rooms on the two upper floors. The residential part, to which there was a 
separate entrance, consisted of a kitchen, a living room, and a water closet on the first 
floor, and two bedrooms on the second floor. The services to the premises consisted of 
gas, electricity, and water. These services were not provided separately and indepen- 
dently for the shop. The lease contained a covenant by the tenant not to carry on 
any business on the premises other than that of a tobacconist. The rent tribunal held 
that they had no jurisdiction to entertain the application as the premises were let to 
the applicant as business premises. 

L. A. Blundell for the applicant. 

McCreery for the landlord. 

J.P. Ashworth for the tribunal. 


LORD GODDARD, C.J.: The case raises the familiar question whether premises 
are business premises or whether they are a dwelling-house. It is a question whether 
or not the Rent and Mortgage Interest Restrictions Act, 1939, s. 3 (3) applies. Section 
3 (3) provides: 

‘“* Subject to the provisions of para. (a) of the last preceding sub-section, the appli- 
cation of the [Rent Restrictions] Acts, by virtue of this section, to any dwelling-house 
shall not be excluded by reason only that part of the premises is used as a shop or 
office or for business, trade or professional purposes; and for the purposes of the 
Rent and Mortgage Interest Restrictions Acts, 1920 to 1938, as amended by virtue 
of this section, any land or premises let together with a dwelling-house shall, unless 
the land or premises so let consists or consist of agricultural land exceeding two 
acres in extent, be treated as part of the dwelling-house; but, save as aforesaid, 
the [Rent Restrictions] Acts shall not, by virtue of this section, apply to any dwelling- 
house let together with land other than the site of the dwelling-house.” 


{His Lorpsurp stated the facts and continued:] It is impossible, I should have 
thought, to suppose that the living part of these premises could be described as anything 
else than a dwelling-house. There is a separate entrance, a kitchen, a sitting-room, 
bedrooms, sanitary arrangements, and everything of that nature which one would expect 
to find. But the chairman of the tribunal, giving the decision of the tribunal, said: 


“* My colleagues and I feel that when the tenant took these premises and was a 
willing payer of £300 a year, he took them as business premises, and, moreover, 
he understood that these business premises were to carry on a certain business 
throughout the period of his tenancy, and, therefore, in the light of the terms of 
the Rent Acts and case law which has been expounded, we have decided not to 
accept jurisdiction in this matter.” 

It is only fair to the tribunal to say that, at the time when they gave that decision, 
Whiteley v. Wilson (1) had not been heard. I think that, if they had had the advantage 
of reading that case, they would have probably come to a different decision. In his 
judgment, Sm Raymonp EversHEp, M.R., showed that, if the premises are in one 
block, i.e., if the building is a single structure, and one finds that a substantial part is 
used as a dwelling-house so that one can say that there is a dwelling-house there, the 
Rent Restrictions Acts will apply. If, however, to give an example, the premises are 
a block of offices, one corner of which is occupied by a caretaker, it may be that the 
Acts would not apply. But it is no longer enough to apply the “‘ dominant user ”’ test. 
Romer, L.J., said: 


“I agree that no question of dominant purpose arises in the present case. The 
(1) [1952] 2 All E.R. 940; [1953] 1 Q.B. 77. 
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question in such cases as this, where the subject-matter of the tenancy is one 
building used partly as a dwelling-house and partly as a shop, and no purpose is 
specified in the tenancy agreement, is whether the building should in a broad sense 
be regarded, on the one hand, as a dwelling-house which is partly or even sub- 
stantially used as a shop, or, on the other hand, as a shop which is used in part for 
residential purposes. If the former, then the building is within the Rent Restrictions 
Acts, by reason of the first part of s. 3 (3) of the Rent and Mortgage Interest 
Restrictions Act, 1939, and will not be taken out of it because of the general 
provision at the end of the sub-section. If, on the other hand, the common sense 
of the matter is that the building is a shop, then it is outside the first part of the 
sub-section and will not be brought within the Act by virtue of the second part. 
In my opinion it is only in cases in which the first part of the sub-section is in- 
applicable that the effect of the second and third parts need be considered, and 
these apply, as I think, mainly, if not wholly, to land or other premises let together 
with a dwelling-house and not forming a part of its structure.” 
In the present case, although there is a covenant in the lease that the only business 
that may be carried on is that of a tobacconist, it is clear that the premises were let 
partly as a dwelling and partly asashop. For these reasons, if the tribunal had properly 
directed themselves, they would have held that this was a dwelling-house. As they 
did not, an order of mandamus should issue. 


LYNSKEY, J.: I agree. 
PARKER, J.: I also agree. 


Order for mandamus. 

Solicitors: Bartlett d& Gregory, agents for A. D. & L.J. D. Brockman, Folkestone 

(for the applicant); Haslewood, Hare, Shirley Woolmer & Co., agents for Rootes & 
Alliot, Folkestone (for the landlord); Solicitor, Ministry of Health (for the tribunal). 


T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., ByRNE AND PARKER, JJ.) 
Jan. 26, 29, 1954 


REG. v. YORK, HARROGATE, RIPON & NORTHALLERTON AREAS 
RENT TRIBUNAL. Ex parte INGLE 


Rent Control—Rent tribunal—Jurisdiction—Furnished premises—House let as 
* boarding house ’’—Premises used partly for business purposes and partly as 
residence—** Right to occupy as a residence ’’—Furnished Houses (Rent 
Control) Act, 1946 (9 and 10 Geo. 6, c. 34), s. 2 (1). 

The principles laid down in Reg. v. Brighton and Area Rent Tribunal. Ex parte 
Slaughter (ante p. 231) as those to be applied in determining whether premises, 
intended to be used partly as business premises and partly as a dwelling-house, 
constitute a “‘ dwelling-house’’ for the purpose of the Rent Restriction Acts, 
1920-1939, and s. 1 of the Landlord and Tenant (Rent Control) Act, 1949, are 
also applicable in determining whether furnished premises are within the Furnished 
Houses (Rent Control) Act, 1946. 

By an agreement in writing dated Mar. 1, 1953, furnished premises were let to a 
tenant as a “ boarding-house ” at a rent of £327 12s. per annum. There was 
no covenant restricting user, and the tenant and her family occupied the basement 
and one bedroom on the ground floor as their home and conducted the rest of the 
premises as a boarding house The tenant applied to a rent tribunal to fix the 
rent for the premises under s. 2 of the Furnished Houses (Rent Control) Act, 1946, 
but the tribunal declined jurisdiction on the ground that the premises had been let 
as business premises. 

HELD, that the premises were premises “ the right to occupy ’’ which “ as a resi- 
dence "’, within s. 2 (1) of the Act, had been granted to the tenant, and, therefore, 
the tribunal had jurisdiction to consider the reference. 
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Morton for order of mandamus. 

By an agreement in writing dated Mar. 1, 1953, the applicant, Mrs. Ingle, 
became the tenant of premises described as “ the boarding house situated at 19, 
New Queen Street, Scarborough . . . with the fixtures, fittings and furnishings 
as per inventory ”’, at a rent of £327 12s. per annum, for a term of one year with an 
option to renew for a further twelve months, the tenant to pay all rates and taxes 
except the landlord’s property tax. The premises were substantially furnished. 
There was no covenant restricting user of the premises, and the applicant and 
her family occupied the basement and one bedroom on the ground floor as their 
home and conducted the rest of the premises as a boarding house. On Sept. 2, 
1953, the applicant applied to the York, Harrogate, Ripon and Northallerton 
Areas Rent Tribunal to fix the rent payable for the premises under s. 2 of the Act 
of 1946. At the hearing of the reference on Oct. 16, 1953, it was contended on 
behalf of the landlord that the tribunal had no jurisdiction, because the premises 
were let as business premises and not as a residence. The tribunal acceded to 
that contention, and, accordingly, declined jurisdiction. The applicant obtained 
leave to apply for an order of mandamus requiring the tribunal to hear the 
reference. 


Van Oss for the applicant. 
Moylan for the landlord. 
J. H. L. Royle for the tribunal. 
Cur. adv, vult. 
Jan. 29. PARKER, J., read this judgment of the court. In this case 
counsel moves on behalf of the applicant, the tenant of furnished premises 
situated at 19, New Queen Street, Scarborough, for an order of mandamus 
directed to the York, Harrogate, Ripon and Northallerton Areas Rent Tribunal 
to hear and determine a reference made by her to the tribunal to fix a rent for 
the premises under the Furnished Houses (Rent Control) Act, 1946, s. 2. 

{His Lorpsuip stated the facts and continued:] In the judgment just 
delivered in Reg. v. Brighton & Area Rent Tribunal. Ex p. Slaughter (1) the 
court set out the principles which, in their view, should be applied in determining 
whether particular premises, intended to be used partly as business premises 
and partly as a dwelling-house, constitute a dwelling-house for the purposes of 
the Rent and Mortgage Interest Restrictions Acts, 1920 to 1939, and the Landlord 
and Tenant (Rent Control) Act, 1949, s. 1. If those principles are applicable to 
determine whether furnished premises are within the Furnished Houses (Rent 
Control) Act, 1946, it is clear that the premises in this case are within the Act. 
It is contended, however, on the part of the landlord that those principles are 
inapplicable since, whereas by s. 12 (2) of the Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1920, the Rent Restrictions Acts apply to “ a house 
or a part of a house let as a separate dwelling *’, the Act of 1946 applies to “a 
house or part of a house ”’ in respect of which “ the right to occupy as a residence ” 
has been granted [s. 2 (1) of the Act of 1946]. In our opinion, however, this 
difference in wording does not prevent the application of those principles. If 
anything, the wording in s. 2 (1) of the Act of 1946 admits more easily of their 
application since the Act is expressly applied to contracts under which the lessee 
is within his rights in occupying the premises as a residence. Nor does it, in our 
view, make any difference that under the Rent and Mortgage Interest Restric- 
tions Acts there is an express provision that any dwelling-house shall not be 
excluded by reason only that part of the premises is used for business purposes 
[s. 3 (3) of the Rent and Mortgage Interest Restrictions Act, 1939]. The principles 

(1) ante, p. 231. 
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to which we have referred were adopted by the Court of Appeal in Epsom Grand 
Stand Assocn., Lid. v. Clarke (1) before there was any such statutory provision. 
Indeed, the Act of 1920 only gave statutory recognition to that decision. In 
our view, therefore, the tribunal here had jurisdiction, and an order of mandamus 
should issue. 
Order for mandamus. 
Solicitors: Jaques & Co., agents for Whitfield, Bell & Smith, Scarborough 
(for the applicant); Williamson, Hill & Co., agents for Moody & Co., Scarborough 


(for the landlord); Solicitor, Ministry of Health (for the tribunal). 
T.R.F.B. 


(1) (1919), 35 T.L.R. 525. 


COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., CASSELS AND SLADE, JJ.) 
Feb. 22, 1954 
REG. v. WARREN 


Criminal Law—Conviction by magistrates of indictable offence—Committal to 
quarter sessions for sentence—Appeal to Court of Criminal Appeal—No right 


to question validity of committal—Criminal Justice Act, 1948 (11 and 12 Geo. 6, 
c. 58), 8. 29 (1) (as replaced by Magistrates’ Courts Act, 1952 (15 and 16 Geo. 6 
and 1 Eliz. 2, c. 55), s. 29 (3) (d). 

Where a prisoner has been convicted at a magistrates’ court of an indictable 
offence and committed to quarter sessions for sentence under s. 29 (1) of the Criminal 
Justice Act, 1948, as replaced by s. 29 of the Magistrates’ Courts Act, 1952, an 
appeal lies to the Court of Criminal Appeal! under s. 29 (3) (d) of the Act of 1948 on 
sentence only. On such an appeal it is not open to the appellant to question the 
validity of the committal for sentence, e.g., on the ground that, as he was a person 
of good character, there could be no “information as to his character or antecedents” 
within the meaning of s. 29 (1) which would justify committal. 

Per curiam : The remedy of a convicted person who wished to question the 
validity of the commitment to quarter sessions was to apply for an order of pro- 
hibition directed to quarter sessions to prohibit them from dealing with the case or 
for an order of certiorari directed to the court of summary jurisdiction to bring up 
the order of commitment to be quashed. 

APPEAL against sentence. 

The appellant, Vincent Roy Warren, was convicted before a metropolitan 
magistrate on four charges of indecently assaulting boys. The magistrate com- 
mitted the appellant to the appeal committee of London Sessions for sentence 
under the Criminal Justice Act, 1948, s. 29 (1), and the Magistrates’ Courts 
Act, 1952, s. 29, and the appellant was sentenced by the committee to five 
years’ imprisonment. 

M. Waters for the appellant. 

Buzzard for the Crown. 


LORD GODDARD, C.J., delivered the following judgment of the court. 
The appellant was convicted before a metropolitan magistrate on four charges 
of indecent assault on boys. He was what is known as a house “ father” or 
house master at a London County Council reception home, that is to say, a 
place where boys in need of care and attention or for some other reason are 
taken under the care of the local authority. I am not going to describe the 
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offences of which this man was convicted. It is enough to say that they were 
of a shocking description. All the members of the court are surprised that when 
these charges were made at the magistrate’s court the prosecution asked the 
magistrate to deal with the cases summarily under s. 19 (2) of the Magistrates’ 
Courts Act, 1952. How anybody could be of opinion that this was not a serious 
case or that the punishment that a court of summary jurisdiction had power to 
inflict would be adequate, I confess I cannot understand. I should have thought 
that this was about as grave a case of indecent assault on young male persons 
as could well be imagined. Here was a man put in charge of these boys, and 
the evidence that was given showed a horrible state of affairs. The case ought 
to have been sent for trial—there is no question about that—but the magistrate 
was asked to deal with it, and I am not surprised that when he heard all the 
facts he said that, in his opinion, it was too serious a case for him to deal with 
because the utmost sentence he could impose would be twelve months, and so 
he said he would use the powers given him partly by the Criminal Justice Act, 
1948, and partly by the Magistrates’ Courts Act, 1952, to commit the appellant, 
after he had convicted him, to quarter sessions for sentence. The appeal 
committee at London Sessions passed a sentence of five years’ imprisonment. 

It is said that the magistrate ought not to have committed the appellant for 
sentence because he could only do so (under the Criminal Justice Act, 1948, 
s. 29 (1)) if he had regard to his “‘ character and antecedents ’’, and I understand 
that counsel for the appellant wanted to argue that, as the appellant had never 
been previously convicted, he had no “ character or antecedents ” within the 
meaning of the statute which would have justified the magistrate in committing 
him for sentence I am not going to attempt, especially as we have not heard 
argument on the subject, to define the meaning of the words “‘ character and ante- 
cedents *’ although I see that this case in some respects is different from Rez v. 
Vallett (1) which does deal with the meaning of those words. I am only going to 
see what are the powers of this court, which is the Court of Criminal Appeal and is 
not the High Court of Justice, Queen’s Bench Division. The fact that thejudges 
are the same is quite fortuitous. We exercise a different jurisdiction and our 
jurisdiction is a purely statutory jurisdiction. I say at once that, if a man 
desires to take the point that he was wrongly committed for sentence, in my 
view, the right course for him to take is to apply to the Queen’s Bench Division 
for an order of prohibition directed to the quarter sessions to prevent them 
proceeding, which he must issue before he is before the sessions, or, possibly, 
at a later stage, for an order of certiorari to bring up the order of committal to 
be quashed. The Criminal Justice Act, 1948, s. 29 (3), provides: 

“Where an offender is so committed for sentence as aforesaid, the 
following provisions shall have effect . . . (d) if the appeal committee or 
court of quarter sessions passes a sentence which the court of summary 
jurisdiction would not have had power to pass, the offender may appeal 
against the sentence to the Court of Criminal Appeal as if he had been 
convicted on indictment and the provisions of the Criminal Appeal Act, 
1907, shall apply accordingly.” 

Section 29 (3) is intended to put the appeal committee into the same position 
as if they had before them a prisoner who had pleaded Guilty at quarter sessions. 
That is quite clear if one reads the whole of the sub-section. Section 29 (3) (a) 
eros 
“ The appeal committee or court of quarter sessions shall inquire into the 
circumstances of the case, and shall have power to deal with the offender 


(1) 115 J.P. 103 ; [1951] 1 All E.R. 231. 
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in any manner in which he could be dealt with by a court of quarter sessions 
before which he had just been convicted of the offence on indictment.” 


Therefore, when the offender is before quarter sessions, the conviction has been 
proved and the order of the magistrate committing him for sentence not been 
challenged, the court of quarter sessions are to deal with him as though he has 
just been convicted before them on indictment. It is only in the case of indictable 
offences that there can be a committal for sentence. 

In our opinion, it is clear that once the offender comes to this court we cannot 
consider the validity of the conviction in the court of summary jurisdiction. 
We can only consider the sentence which has been passed, and if we find that 
it is a more severe sentence than the court of summary jurisdiction could have 
passed, we can consider the sentence under the powers given to us by s. 4 of the 
Criminal Appeal Act, 1907. Section 4 (3) provides: 

“On an appeal against sentence the Court of Criminal Appeal shall, 
if they think that a different sentence should have been passed, quash 
the sentence passed at the trial, and pass such other sentence war- 
ranted in law by the verdict (whether more or less severe) in substitution 
therefor as they think ought to have been passed, and in any other case 
shall dismiss the appeal.” 


So we can quash the sentence passed at the trial and pass any other sentence, 
more or less severe, which we think ought to have been passed. 

Our attention has been called to certain cases under the Vagrancy Act, 1824. 
The procedure under s. 5 of the Vagrancy Act has some likeness to the procedure 
under the Criminal Justice Act. Quarter sessions can pass sentence on a person 
who has been convicted by a court of summary jurisdiction of being an 
incorrigible rogue, and certain cases have been before this court in which the 
court quashed the sentence because they found that the man had not been 
convicted before the magistrates of being an incorrigible rogue. The section 
under which the court proceeds in that case is the Criminal Appeal Act, 1907, 
s. 20 (2) which provides: 

“This Act shall apply in the case of convictions on criminal informations 

and coroners’ inquisitions and in cases where a person is dealt with by a 

court of quarter sessions as an incorrigible rogue under the Vagrancy Act, 

1824, as it applies in the case of convictions on indictments . . .” 


Being an incorrigible rogue is not an offence of which the offender could be 
convicted of indictment, and that sub-section gives power to this court to deal 
with the sentence on a person who has been convicted of being an incorrigible 
rogue. But the words in s. 29 (3) (d) of the Act of 1948 are ‘“‘ may appeal against 
the sentence as if he had been convicted on indictment.” 

We have, therefore, a man before us who comes and says: “I have been 
sentenced to more than the magistrate could have sentenced me, and, therefore, 
I appeal to you, but I have to appeal to you as if I had been convicted on 
indictment.”” We think we can only go into the question whether or not, if 
this man had been convicted on indictment, it was a proper sentence. If he had 
wanted to challenge the magistrate’s power to commit him for sentence, it 
must have been done by another procedure. Therefore, the only question 
we have to consider is whether the sentence of five years is one which we would 
allow to stand. I say at once that appeals made to the court on the ground of 
ill health do not find very much favour with the court. This man had under- 
taken to put himself in the position of being a house master of these small boys, 
and he committed shocking offences with them. It is a serious case, but we 
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are willing to take into account that the man had previously been of good 
character, as far as is known, and may not have been subject to these tendencies 
for very long. With some hesitation, because we can well understand why the 
appeal committee passed this sentence—and we do not lightly interfere with 
a sentence an appeal committee passes—and after taking all the circumstances 
into consideration, the court has come to the conclusion that they can reduce 
this sentence and substitute for it one of three years. Sentence reduced. 

Solicitors: Sylvester, Amiel & Co. (for the appellant); Director of Public 


Prosecutions (for the Crown). 
T.R.F.B. 


COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., CASSELS AND SLADE, JJ.) 
Feb. 22, 1954 
REG. v. DAVENPORT 


Criminal Law—Larceny—Embezzlement—F raudulent conversion—Company secre- 
tary—Cheques drawn on company’s account handed to secretary—Name of 
payee to be filled in by secretary—Name of creditor of secretary inserted in some 
cases—Company’s account ultimately debited with amounts of cheques— 
Cheques cashed by creditor and proceeds Randed to secretary in other cases— 
Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), 8. 5 (2). 

The appellant, who was the secretary of a company, used to receive cheques signed 
by two directors, which it was his duty to countersign and complete by inserting 
the name of the appropriate payee, and then to hand the cheque to the payee. 
In a number of cases he inserted, instead of the proper payee, the name of the 
banker of a creditor of his own and handed the cheque to his creditor, the com- 
pany’s account being ultimately debited with the amount of the cheque. In other 
cases he made cheques payable to the bank of one S. and obtained in exchange from 
8. cash, which he appropriated. He was convicted in each case of larceny of money 
(the proceeds of the cheques) the property of the company. 

HELD : (i) that, with regard to the cheques other than those cashed by S., the 
money in respect of which the appellant caused the company’s account to be 
debited was the money, not of the company, but of the company’s bankers ; that 
there had been no asportation by the appellant of the money ; and that the con- 
victions on those counts must, therefore, be quashed; (ii) that, with regard to the 
cheques cashed by S., the money received by the appellant was received by him for 
and on behalf of the company, and that, when he appropriated the money, he was 
guilty of embezzlement ; that, under s. 44 (2) of the Larceny Act, 1916, on a 
charge of larceny it was open to the jury to find a verdict of Guilty of embezzle- 
ment; and that in these cases the court would exercise its powers under s. 5 (2) 
of the Criminal Appeal Act, 1907, and substitute a verdict of Guilty of embezzle- 
ment. 

Per curiam: With regard to the first-mentioned set of cheques, the appropriate 
charge would have been fraudulent conversion of the cheques. 

APPEAL against conviction. 

The appellant, Lawrence Henry Christopher Davenport, was convicted at the 
Central Criminal Court on Oct. 23, 1953, of larceny and was sentenced to eighteen 
months’ imprisonment. He was the secretary of a company, and the practice 
was for him to receive cheques signed by two directors which it was his 
duty to countersign and complete by inserting the name of the proper payee, and 
then send each cheque to the proper payee. Instead, in ten cases the appellant 
inserted as payee the name of the bank of a creditor of his own, in each case 
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handing the cheque to his creditor, and the company’s account was ultimately 
debited with the amount of the cheque. In three cases he made the cheques 
payable to the bank of one Samuel, handed them to Samuel, and obtained from 
him in exchange cash which he applied for his own use. In each case the appel- 
lant was convicted of larceny as a servant of moneys (the proceeds of the cheques), 
the property of the company. 

Eric Myers for the appellant. 

M.J.H. Turner for the Crown. 


LORD GODDARD, C.J., delivered the judgment of the court in which 
he stated the facts and continued: For some reason or another the indictment 
charged the appellant with stealing all this money. That could only have 
been done, I think, because throughout this case there was a misapprehension, 
under which everyone seems to have been, with regard to the more or less 
elementary principles of the law of banking and the law of larceny. There was 
no larceny here because in larceny there must be an asportation. I think the 
fallacy that led to this charge of stealing money was this. It was thought that, 
because the master’s account became debited, that was enough to constitute a 
theft, but, although we talk about people having money in a bank, the only 
person who has money in a bank is the banker. If I pay money into my bank, 
either by paying cash or a cheque, that money at once becomes the money of the 
banker. The relationship between banker and customer is that of debtor and 
creditor. He does not hold the customer’s money as an agent or trustee. The 
leading case of Foley v. Hill (1) exploded that idea. When the banker is paying 
out, whether in cash over the couriter or whether by crediting the bank account of 
somebody else, he is paying out his own money, not my money, but he is debiting 
me in my account with him. I have a chose in action, that is to say, I have a right 
to expect that the banker will honour my cheque, but he does it out of his own 
money. Therefore, the money paid on these cheques was the banker’s money, 
though it led to the customer’s account being debited. If the appellant had been 
charged with the fraudulent conversion of the cheques, there could have been no 
answer at all, but he was charged with larceny, and it is quite obvious that he 
could not be convicted of larceny because he did not steal the company’s money. 
He caused their account to be debited, but that is not the stealing of money. 

The question is, therefore, whether we have to quash the whole of this indict- 
ment. I think we ought to quash all the counts except counts 10, 12 and 13, 
which relate to the transactions with Mr. Samuel because there, having dealt with 
his master’s cheque, he got Mr. Samuel to cash his master’s cheque and he got 
eash in his hands. It follows that that money, as it was the proceeds of his 
master’s cheque, was received for and on behalf of his master, and, therefore, he 
embezzled that money because he applied it to his own use instead of handing it 
over. On that part of the case it is only necessary to refer to Reg. v. Gale (2), 
where the facts were: 


“The prisoner was the clerk and servant of an insurance company, and 
head manager at their chief office at L. In the ordinary course of business 
he received several cheques payable to his order from the managers of 
branch offices, and it was his duty to indorse these cheques and hand them 
over to the company’s cashier. Instead of doing so, he indorsed the cheques 
and obtained money for them from friends of his own, who paid the cheques 
into their own banks. He then took the amount so received to the cashier 


(1) (1848), 2 H.L. Cas. 28. 
(2) (1876), 41 J.P. 119; 2 Q.B.D. 141. 
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and handed it over to him, saying he wished it to go against his salary, which 
was overdrawn to a like amount; and he got back from the cashier I.0.U.’s, 
which he had previously given for the amount of the overdraft ”’. 


In other words, what he did was to use cheques for the purpose of reducing his 
own overdraft. The court held that he could have been convicted of the 
embezzlement of the proceeds of the cheques, and, in principle, I cannot see 
any difference between that case and the present. In that case the cheques 
were made out payable to the prisoner’s master. In the present case the appellant, 
as a clerk or servant, received the cheques drawn by his master. He used those 
cheques to obtain cash, and he applied that cash for his own use, and, therefore, 
he was guilty of embezzlement. The Larceny Act, 1916, s. 44 (2), provides that 
a person who is charged with larceny may be convicted of embezzlement if the 
facts show that he was guilty of embezzlement, and the Criminal Appeal Act, 
1907, provides by s. 5 (2): 


‘“* Where an appellant has been convicted of an offence and the jury could 
on the indictment have found him guilty of some other offence, and on the 
finding of the jury it appears to the Court of Criminal Appeal that the 
jury must have been satisfied of facts which proved him guilty of that other 
offence, the court may, instead of allowing or dismissing the appeal, 
substitute for the verdict found by the jury a verdict of guilty of that other 
offence...” 


The jury here must have been satisfied that there was a fraudulent act of the 
appellant, because they convicted him of stealing, and that Mr. Samuel did 
hand this money to the appellant. Therefore, we can apply the provisions of 
s. 5 (2) of the Criminal Appeal Act, 1907, and substitute on those counts a verdict 
of Guilty of embezzlement. 

The consequence is that the convictions on all the counts except 10, 12 and 13 
will be quashed. The appellant only received a sentence of eighteen months on 
each count, but the court will certainly not interfere with such a sentence in 
a case where the appellant has been guilty of the most atrociously dishonest 
conduct and has received thousands of pounds. Why the learned recorder 
passed a sentence of only eighteen months for frauds of this magnitude, I do not 
know. As there is no appeal against sentence, we cannot increase the sentence, 
but we shall certainly not lessen it. 

Appeal allowed in part. 

Solicitors: Beach & Beach (for the appellant); Director of Public Prosecutions. 

T.R.F.B. 
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CLARK v. MONMOUTHSHIRE COUNTY COUNCIL AND OTHERS 


Schoolmaster—N egligence—Grammar school—Boys on play ground—Supervision— 
Boy injured in scuffle by sheath knife. 

The infant plaintiff, a boy aged thirteen years, went to his school on the last day 
of term when the prefects were absent and there was a general relaxation of dis- 
cipline. In the course of the morning “ break” the plaintiff and another boy 
wanted to get a sheath knife from a third boy who carried it in his belt. A 
scuffle ensued in which the third boy pulled out the knife, lunged with it, and un- 
intentionally injured the leg of the plaintiff so that the leg had to be amputated. 
In an action for damages against the education authority and certain masters at 
the school it was contended on behalf of the plaintiff that the masters were 
negligent in that at least one of them knew that boys brought sheath knives 
to school, and there was an inadequate system of supervision on the day of the 
accident. 

Hep : the duty of a schoolmaster did not extend to the constant supervision 
of all the boys in his care all the time ; only reasonable supervision was required; 
there was no evidence in the present case that there had been an absence of such 
supervision; and, therefore, the action failed. 


APPEAL of defendants from a decision of Mr. CoMMISSIONER GOODMAN 
RoBERTS at Newport Assizes, dated Nov. 19, 1953. 
The infant plaintiff, by his mother as next friend, claimed from the defendant 


education authority and their servants or agents, masters at Tredegar Grammar 
School, damages for personal injuries caused through the negligence of the 
defendants by failing to supervise adequately the boys at the school where 
the infant plaintiff was a pupil. The action against the education authority 
was discontinued. The learned commissioner found for the plaintiff and awarded 


him £2,750 damages. 


Ryder Richardson, Q.C., and Ian Fife for the defendants. 
G. G. Baker, Q.C., and R. Hutton for the plaintiff. 


SIR RAYMOND EVERSHED, M.R.: I will ask Dennine, L.J., to 
deliver the first judgment. 


DENNING, L.J.: On July 10, 1951, the plaintiff a boy then aged 13, 
went to his school, the Tredegar Grammar School. In the course of the morning 
break there was a scuffle in the school yard. The plaintiff and another boy each 
got hold of a third boy, Roger, of about the same age. They wanted to get from 
him a knife which he had. The plaintiff and the other boy got on either side of 
Roger and in the scuffle Roger pulled a sheath knife from his belt and lunged 
with it, not deliberately or intentionally, but with the result that the knife went 
into the plaintiff’s leg. Unfortunately it struck a very vulnerable part with the 
result that the leg had to be amputated. The plaintiff, by his mother as next 
friend, now brings an action for damages against the school authorities alleging 
that they did not take reasonable care. One can well understand the feelings of 
parents when a child comes from school injured in this way. They feel that there 
must have been some negligence somewhere, and, indeed, the commissioner so 
found. The question for us is whether there is any evidence on which he could so 
find. 

It is not suggested that any of the masters knew that Roger had this knife on 
that day at all. But it is said that they ought to have known it, they ought to 





Justice of the Peace and 


118 LOCAL GOVERNMENT REVIEW REPORTS 245 


have seen him with it, and they ought to have taken it from him. Alternatively, 
it is said there was no proper supervision on that day in the playground, and, if 
there had been, the scuffle would have been stopped. There is evidence to show 
that some of the boys had on a few occasions taken sheath knives to school— 
some of the boys said so themselves—but I cannot find any evidence that the 
staff knew or ought to have known of any danger from it. The headmaster had 
not seen any boys coming to school with knives nor had any others of the staff, 
except Mr. James, the senior master, who said 


* Prior to their going to camp it was quite the thing for them to bring 
their equipment to school, including a sheath knife, and under those circum- 
stances I have seen them. . . . A few of them brought them to me down in 
the workshop for me to polish them up.” 


He said that they used to bring them to him in the workshop, not on their belts, 
but in their hands so that he might polish them. He used to wrap them up in 
paper and give them to the boys to take back again. That is the sum total of the 
evidence that the staff knew about-the knives. It shows that knives were brought 
for an innocent purpose which was not likely to result in danger. It does not 
show that the staff knew that boys brought knives to the school simply to play 
with them or to take pride in them, or for any purpose likely toresultindanger. It 
was suggested that knives should have been banned altogether, but I think that 
the headmaster and Miss James, the form mistress, took quite a proper stand- 
point. Their evidence was to this effect: If I had seena boy with a sheath knife 
in his belt I would have asked him why he had it. If he was a boy of 16 or 17 and 
had a good reason for it, such as that he was going to camp, I would let him keep 
it, but if he was a young boy and there was no good reason or explanation for it, 
then I would take it away. In other words, it would depend on the circumstances 
what action was taken by the staff. This I think was right. I do not think 
the staff could be expected to have seen this knife on Roger. He had come to 
school with a lumber jacket on; the sheath. of the knife might protrude just 
below the jacket, but he sat at the back of the class and it is quite likely that 
he kept it concealed. It was an isolated action which was not observed by the 
staff and of which they had no reason to be aware. They were not negligent in 
not observing it. 


The second point was that there ought to have been more supervision on this 
day. It was a day towards the end of term when the boys were collecting their 
books, and there was not the same routine as during the rest of the term. It 
was said that in the playground on this occasion there was no prefect whereas 
usually there were two prefects. Apparently, the prefects had been sent out to 
mark points on a cross-country run. I do not think that was negligence. The 
master on duty passed through the yard twice during the break. The duty ofa 
schoolmaster does not extend to constant supervision of all the boys all the time. 
That is not practicable. Only reasonable supervision is required. I do not 
think it can be said that the school was negligent in not having a master on duty 
all the time. Furthermore, the incident happened in a flash. There was just a 
scuffle between two boys trying to get a knife from a third boy. It was the sort 
of scuffle which would pass unnoticed in a playground in the ordinary way. The 
incident would take place in the fraction of a second which the presence of prefects, 
or, indeed, of a master, would not have done anything to prevent at all. It seems 
to me that the allegation that there was negligence on the part of the school 
authorities is not well founded, indeed there is no evidence of it. In my opinion, 
the decision of the commissioner was in error and should be reversed. 





Justice of the Peace and Local Government Rev 


246 JUSTICE OF THE PEACE AND Vol. 


MORRIS, L.J.: I have come to the same conclusion. No one could have 
read the facts in this case without feeling the utmost sympathy both for the boy 
who suffered this distressing occurrence and also for his mother. Asa result of an 
incident of short duration the boy, who was 13 at the time of the occurrence, has 
been permanently afflicted. But no measure of sympathy with the boy or with 
his mother, which all would entertain and share, can affect the conclusion of this 
case, for liability in the managers of the school can only be established, if it is 
shown that they, as a result of negligence, were responsible for what happened. 


It was said on behalf of the plaintiff that the managers, through their servants 
and agents who conducted the school, were negligent in particular in two main 
respects. It was said that on the day when the boy Roger had the sheath knife 
it ought to have been observed by those in authority in the school that Roger 
had that knife in his possession. Further, it is said that a practice had grown 
up of boys bringing knives to school, and that that practice ought to have been 
detected and observed by the teachers and some instructions should have been 
given and some action taken. In regard to the first of those suggestions I do 
not think that it is shown by the evidence that there was any negligence on the 
part of any member of the staff in failing to know that the boy Roger had a sheath 
knife in his possession on the day in question. He, undoubtedly, had such a 
knife at the time of the mid-morning break. How he came to have it, or how 
long he had had it, is not clear. I cannot find persuasion from the evidence in 
support of the view that either the headmaster or any one of his staff ought to 
have become aware of the fact that that knife was in the possession of the boy 
Roger. 

Then the matter is put on a somewhat wider basis. It is said, and with 
accuracy, that there was evidence that on occasions previous to the day in ques- 
tion other boys had had knives in their possession, including sheath knives. It 
is said that members of the staff ought to have known of that and ought to have 
taken appropriate action. The learned commissioner, dealing with this part of 
the matter, said he thought there had been what he described as collective laxity. 
He said there was no policy as to the nature of the circumstances on which their 
approval or prohibition would depend, or where the line was to be drawn, and 
that there was, consequently, a disposition to let things drift. He said that there 
was a collective lack of alertness and a failure to observe an obvious danger. It 
was put to us, as it had been put to the learned commissioner, that boys can be 
imitative, and that, if a boy observes that others have carried sheath knives, he 
will tend to wish to do the same. So it is said that on the part of members of 
the staff there ought to have been in the first place awareness and then alertness 
and then some action which would have had the result of prohibiting boys from 
bringing knives in the future. Again, in my judgment, after a consideration of 
the evidence, I do not think it was established that there was negligence on the 
part of any members of the staff in not knowing more about the extent to which 
some boys on some occasions might have knives. Some boys in the school were 
scouts and might have scout knives. During the year a number of boys—thirty 
or thirty-five—went to a camp and for use in that camp they had certain equip- 
ment. That equipment included a sheath knife. Some boys on occasions 
brought their equipment to show to Mr. James. Mr. James in the workshop 
would polish some of the knives. I do not find from the evidence any sufficient 
warrant for the view that either the headmaster or members of his staff were 
lacking in diligence in not observing that some other boys had knives. If a boy 
had a knife, the question whether he should be allowed to keep it would depend 
on the kind of knife it was, the kind of boy he was, what his age was, and what 
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were the whole circumstances. Nothing, it seems to me, can be laid down by 
this court in any broad or general terms. 

The headmaster and members of his staff who gave evidence were asked about 
their attitude. It seems to me that the answers they gave were reasonable 
answers which suggested that they had a careful approach. Miss James, for 
example, was the form mistress of the boy Roger on the day on which this 
accident took place. She did not observe that Roger had a knife. Roger was, 
apparently, wearing a lumber jacket. It may be that a knife might be seen by 
other boys during the school break, but might not be seen by somebody in charge 
of the class even though he or she was alert. I will just refer to two or three 
questions and answers from the evidence of Miss James. She was asked : 


“*(Q) That day did you see a sheath knife on Roger? (A) I did not. 
(Q) Or did you see the sheath knife in his hands ? (A) I didnot. (Q) Look 
at that knife which is on the desk before you ; have you ever seen that knife 
before in your life, as faras youknow ? (A) No, I havenot. ... (Q) Sup- 
posing that morning during the time the books were being collected you had 
suddenly noticed Roger had in his belt a knife or a thing like that, what 
would you have done? (A) I should have asked him what he wasdoing withit. 
(Q) Supposing he had said he had just brought it there to play with, or to 
show off, or to use, what would you have said then? (A) I should have 
taken it from him.” 


The boys in this school were of ages between 1] and 18. The evidence showed 
that they all passed examinations before entry into the school and they were 
considered to be of a reasonably general level of intelligence. No occurrence 
similar to this one had previously happened. It is clear that there may be 
occasions when a boy scout will be carrying his knife. There may be occasions 
when those who are to go to camp would have in their possession the knife 
which was appropriate for them to have when they went to camp. I would just 
refer also to what the headmaster said. He gave this view in answer to the 
learned commissioner who asked : 


** (Q) Would it make any difference in your view to see a small boy with a 
knife like that or a boy of seventeen with a sheath knife ? Would you draw 

a line at some point ? (A) My Lord, my view, if I am asked for it about 

sheath knives in my school, is that a sheath knife is allowed by me for boys 

who go to camp. Boy scouts use them, certainly. The older a boy gets the 
more responsible he becomes and I also do act on the assumption that the 
boys in the grammar school are superior in intelligence and instinctively 
know that this is not the type of thing to go and stab people with. Therefore, 
if I see boys with this kind of thing I should certainly want to know the 
reason why they had it in their possession. If a boy had good reason, if he 
was taking it to the scouts, or using it for a proper purpose in the afternoon, 

I should probably tell him to take care and see that it was in his sheath and 

not misuse it. If it was flung about quite obviously we should take some 

action.” 

The answers given by the witness Coleman appear to me also to be reasonable 
and wise answers reflecting a careful approach. I, therefore, do not feel that any 
case was made out proving that there was negligence in the past whereby any 
countenance was given to any system under which boys were permitted to bring 
knives to school in circumstances which were not warranted. 

It was further said, both in the court below and also by counsel for the plaintiff 
in his submission to us, that there was a separate ground on which liability 
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could rest on the managers in that on this particular day there was a failure to 
have, during the break interval, the reasonable and necessary amount of super- 
vision. Counsel for the plaintiff said that a system had been evolved under 
which two prefects would be in the yard and that on this particular day that 
system was not being operated. I agree entirely with all that my Lord has said 
in regard to this part of the case also. It does not seem to me that an allegation 
of negligence is substantiated. It cannot be the law that it is necessary for a 
schoolmaster to keep the children who are under his care under supervision 
during every momemt of their school lives. The mere fact that on this particular 
day for a very good reason prefects were not in the school yard does not, in my 
opinion, amount to negligence, and it is not shown that this accident might not 
have happened whether they had been there or not. It was the sort of accident 
which might have happened suddenly and unexpectedly and be all over before 
anyone could intervene. I have, therefore, come to the conclusion that on no 
ground was it shown that there was negligence for which the managers of the 
school were responsible. 


SIR RAYMOND EVERSHED, M.R.: I also agree. Only because we 
are differing from the conclusion of the learned commissioner do I add any 
observations of my own, and they shall be few. Like Morris, L.J., I have deep 
sympathy for the unhappy victim of the accident and his mother. Any mother 
whose small boy is reported to her to have suffered a stabbing in the leg of this 
nature would naturally ask herself, and other people too, how it came about that 
those responsible for her child at school could have allowed him to be exposed to 
such arisk. Perhaps partly on that account, but partly because I am conscious of 
having less experience in cases of this kind than either of my brethren, and most 
of all (if I may say so) because of the formidable and persuasive argument 
presented by counsel for the plaintiff, I have, I think, felt rather more difficulty 
than either of my brethren in this case. But as Morris, L.J., also observed, 
sympathy for the parent and the child is no proper basis for judicial determination 
of liability. The question is whether the defendants were shown to be negligent, 
as that word is understood by the law. I have come to the conclusion at the end 
of all, as my opening words indicated, that no such negligence was established. I 
do not desire to add anything to what my Lords have already said upon some of 
the six heads under which counsel for the plaintiff marshalled his reasoning save 
to say that, in my judgment, it was not established by any evidence that this 
knife should have been seen on the day in question by any member of the staff, or 
that there had grown up any habit or practice among the boys of bringing knives 
of this character to the school. 

On the rest of the heads of argument I add this. I think counsel for the plain- 
tiff’s submissions rested fundamentally upon two propositions of fact. The 
first was that, apart altogether from any peculiarities of this particular knife, 
sheath knives are themselves objects of such obviously dangerous potentiality 
that there should be some special alertness in regard to them on the part of 
persons in the position of schoolmasters. Counsel went so far as to add to that 
argument the suggestion that within the recently passed enactment for the pre- 
vention of crime they could be classified as offensive weapons. The second was 
the proposition that the incident itself was one which would never have occurred 
had there been in fact supervision even of a general character at the time, either 
because the imminence of the disaster would have been necessarily observed and 
its happening prevented, or because Roger, if he had thought the presence of a 
master or prefect reasonably likely, would never have drawn the knife. I am not 
satisfied that either of these propositions was established. Of course, an open 
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knife in the hands of a small child of two or three years would be in itself dan- 
gerous, though more likely dangerous to the child than to anyone else, but here 
we are dealing with a school for boys of a much more advanced age, and it does 
not seem to me in the circumstances that the probability that boys might have 
knives, and particularly sheath knives, was a matter which should have been 
foreseen by the staff to the extent of their having to be specially alert about it. 
As regards the particular accident, it arose out of a rough and tumble of a kind 
which is, I imagine, commonplace with boys of the age of 13 or thereabouts. It 
is not suggested here that there was any attack with a knife. Roger did not rush 
after the plaintiff brandishing the knife, but in the middle of a scuffle he drew it 
and without any deliberate intent caused the wound. It was all done in the 
twinkling of an eye. With those matters as a basis, it seems to me that the 
answer to the last two of counsel’s propositions must be adverse to him. More- 
over, there is no hint in the judge’s judgment of any disbelief of anything said on 
behalf of the defendants, and I cannot, therefore, find established anything which 
would justify our holding any general slackness in discipline or supervision. 

On the last point it is true that on the day in question, being a day near to the 
end of the term, discipline may have been somewhat less rigorous, and it is a 
further fact that the prefects who might otherwise have been there or thereabouts 
were elsewhere engaged. But I cannot myself in consequence conclude that any 
lack of care within the scope of the obligation which was laid down by Lorp 
Esuer, M.R., in Williams v. Eady (1), and again by Tucker, J., in the case of 
Ricketts v. Erith Borough Council (2), was established. I cannot myself see any 
good ground for holding that what did unhappily occur could be treated as the 
natural consequence of any absence from the place of the prefects or to any 
absence at the time of somebody from the staff who should have been there for 
the purpose of supervision. Beyond those few observations I desire to add 
nothing to what my Lords have said beyond stating again my concurrence with 
their conclusion. The appeal must be allowed and the action dismissed. 


Appeal allowed. 
Solicitors: Gardiner & Co., for Norman Morgan & Davies, Cardiff (for the 


appellants) ; Gibson & Weldon, for Everett & Tomlin, Pontypool (for the 


respondent). 
F.G. 


(1) (1893), 10 T.L.R. 41. 
(2) (1943), 108 J.P. 22. 





Justice of the Peace and Local Government Review Reports, May 1, 1954. 


JUSTICE OF THE PEACE AND 


COURT OF APPEAL 
(Str Raymonp EvVERSHED, M.R., DENNING AND Morais, L.JJ.) 
Feb. 26, 1954 
HENRY v. TAYLOR. TERMER AND OTHERS v. SAME 


Rent Control—Excessive rent—Recovery—Amount recoverable—‘* Payment of any 
sum in excess of the rent so entered ’’—Furnished Houses (Rent Control) Act, 
1946 (9 and 10 Geo. 6, c. 34), 8. 4 (1) (a). 

Tenants of furnished rooms for which a rent was entered in the register kept by 
the local authority under the Furnished Houses (Rent Control) Act, 1946, s. 3 (1), 
paid for their rooms sums in excess of the registered rent. On a claim by the 
tenants under s. 4 (2) of the Act for the repayment to them of the total rents paid 


by them, 
Hep: “ payment of any sum in excess of the rent” entered on the register 


in s. 4 (1) (a) of the Act meant payment of any sum over and above the registered 
rent; that was the amount of the “‘payment ... made... in contravention of the 
foregoing sub-section "’ referred to in s. 4 (2) ; and, therefore, under s. 4 (2) the 
tenants were entitled to recover, not the full amount of the rent paid by them, but 
only such amount of it as was in excess of the registered rent. 

Appr by the landlord against an order made by Croom-Jonnson, J., and 
dated Nov. 26, 1953. 

By her statement of claim the tenant, Veronica Henry, claimed repayment of 
the full amount of the rent paid by her to the landlord in respect of premises 
for which a rent had been registered pursuant to the Furnished Houses (Rent 
Control) Act, 1946, s. 3 (1). By their statement of claim dated July 23, 1953, 
the tenants, Jean Termer, Audrey Ingram, and Daphne Graham, likewise 
claimed repayment of the full amount of the rent paid by them to the landlord 
in respect of premises for which a rent had been registered. On Nov. 12, 1953, 
the two actions were consolidated. The landlord agreed that the rent charged 
was in excess of that registered, and repaid the amount he had received in excess 
of the registered rent, but he denied that the tenants were entitled to recover the 
total rent paid. Croom-JoHNnson, J., held that the landlord was liable to repay 
the full amount received, and gave judgment for the tenants. The landlord 


appealed. 
Borders for the landlord. 
de Ferrars for the tenants. 


SIR RAYMOND EVERSHED, M.R.: It will assist towards a clear 
statement of my reasoning if I take an imaginary tenant and suppose that in 
respect of the subject-matter of his tenancy there had been registered a rent of 
20s. per week and that the landlord had demanded and received rent at the 
rate of 25s. per week, 5s. in excess of the registered amount. The question which 
has arisen in these actions is whether, the landlord having demanded and having 
received 25s., the tenant could recover, not merely 5s. but 25s. That depends 
on the construction of s. 4 of the Furnished Houses (Rent Control) Act, 1946, 
which gives to the tenant who has been overcharged in respect of rent a statutory 
right of recovery. 

That section, as amended by the Landlord and Tenant (Rent Control) Act, 
1949, s. 12 (4), reads as follows: 

““(1) Where the rent payable for any premises is entered in the register 
...it shall not be lawful to require or receive—(a) on account of rent for those 
premises in respect of any period subsequent to the date of such entry . . . 
payment of any sum in excess of the rent so entered . . . (2) Where any 
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payment has been made or received in contravention of the foregoing 
sub-section [sub-s. (1)], the amount thereof shall be recoverable by the 
person by whom it was made.” 


It is, then, necessary to ask whether or not there has been a payment “ in 
contravention of the foregoing sub-section’. What does that phrase mean ? 
So far, I think, the answer is not difficult. A payment “in contravention of 
the foregoing sub-section” is what is described as “on account of rent... 
payment of any sum in excess of the rent ” entered on the register. I should 
be disposed to think that the strict construction of those words is payment of 
the whole amount of 25s., being a sum, in excess of the rent registered, which was 
paid “on account of rent”. But I think it is, alternatively, permissible to 
construe this language by reading s. 4 (1) (a) to mean “ on account of rent... 
payment of any sum over and above (that is, in addition to) the registered rent,” 
namely, the 5s. rather than the 25s. If that is the meaning of s. 4 (1) (a), it 
necessarily follows that the payment made “in contravention of the foregoing 
sub-section ’’ was the payment of the additional 5s. only. 

Those being the two views and the sub-section being, I think, equivocal in 
the language which is used, which construction should be preferred ? Croom- 
Joxunson, J., adhered to what I have called the strict construction, but, with all 
respect to him, I have reached the opposite conclusion. In my judgment, the 
right answer is that for which counsel for the landlord contended, namely, that 
the phrase “‘ payment of any sum in excess of the rent ” means in its context 
payment, not of a sum greater than, but of a sum over and above, or in addition 
to, the registered rent. I am led to that conclusion by two considerations. 
First, it is a well-known maxim of the construction of statutes that the court 
should prefer a construction which appears more consonant with justice and 
reason and tends against anything likely to lead to an absurd result. If counsel 
for the tenants is right, it will follow that a tenant who has overpaid can recover, 
not merely the overpayment, but the whole of the rent paid. What will be the 
effect of that ? Counsel for the tenants was disposed to concede that, since in the 
event supposed the tenant would have occupied the premises without paying 
any rent at all, and, indeed, occupied under an unlawful contract, he would be 
unable to resist an application for possession. I am not saying that that is 
correct. Another possible view would be that the tenant, having recovered the 
full sum paid, would then be liable to be sued under the contract of tenancy for 
the proper rent, which would result in the tenant recovering the excess previously 
paid by him. Either alternative seems to me to be an extravagant conclusion 
to flow from the sub-section as counsel for the tenants has construed it. I would 
add this further observation. I follow perfectly that a rent which has been 
registered should be well known to the landlord. He may (but not necessarily 
will) have been a party to the application to the rent tribunal. Certainly he will 
not be able to plead ignorance of what the tribunal has fixed. Counsel for the 
tenants contends that Parliament deliberately put a severe sanction on adherence 
by landlords to the appropriate rent as fixed by the tribunal. That is an 
intelligible view for Parliament to have taken, but there is no doubt that the 
sanction or penalty attached would be exceedingly severe. As I have already 
explained, if counsel for the tenants is right, a tenant who over a substantial 
period, as happened in the present case, overpaid would, throughout that period, 
have occupied rent free. I should have expected that, if Parliament had intended 
for the first time to impose so severe a penalty, it would have made the intention 
plain, as could have been done by drafting sub-s. (2) as follows: ‘‘ Where any 
payment has been made in contravention of the foregoing sub-section [sub-s.(1)], 
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the whole amount of the rent shall be recoverable by the person who has made 
the payment”. It is not to be forgotten that there is another penalty available 
against the landlord, for, under s. 9 (1), a landlord who has received an excessive 
rent may be, as, indeed, the landlord in this case was, fined as for a criminal offence. 
To impose this further penalty on the landlord and to give to the tenant, as it 
seems to me, an unjustifiable advantage, is, I think, an extravagant conclusion. 

The second consideration concerns other relevant sections, both of this Act 
and of the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920. So 
far as the Act of 1946 is concerned, I have already mentioned s. 9 (1) which 
provides that a person who requires or receives any payment in contravention 
of s. 4 shall be guilty of an offence, and that, without prejudice to any other 
method of recovery, the court by which he is found guilty may order the amount 
paid to be repaid. Counsel for the landlord relied on that to support his view 
of the construction of s. 4, but for my part I do not think s. 9 (1) carries the matter 
any further. The amount which the court may order under s. 9 (1) to be paid 
is the payment made in contravention of s. 4 and thereby you are thrown back 
on the construction of s. 4 (1) (a). But assistance is derived from the Act of 1920. 
Four sections are relevant. Sections 1 and 14 relate to increases of rent in 
respect of premises not being furnished houses. Section 1 reads: 


‘“*. .. where the rent of any dwelling-house to which this Act applies . . . 
has been . . . increased, then, if the increased rent . . . exceeds by more than 
the amount permitted under this Act the standard rent . . . the amount of 
such excess shall . . . be irrecoverable from the tenant...” 


Section 14 (1) provides the correlative right of the tenant, and reads: 


** Where any sum has . . . been paid on account of any rent . . . irrecover- 
able by the landlord . . . the sum so paid shall be recoverable from the 
landlord . . . who received the payment...” 


The formulae used in those two sections make it, I think, plain that the tenant 
can recover from the landlord, not the full amount of the excessive rent, but only 
so much of it as is in excess. Similarly, s. 9 and s. 10 deal with furnished houses, 
and are more, therefore, in pari materia with the sections under review in the 
present case. Section 9 deals with the civil rights of the parties and s. 10 with 
the penalty. Section 9 (1), as amended by the Rent and Mortgage Interest 
Restrictions Act, 1939, s. 3 (1) and sched. I, provides: 


“Where . . . it is proved to the satisfaction of the county court . . . that 
the rent charged is yielding . . . a profit in excess of the normal profit .. . 
the court may order that the rent, so far as it exceeds such sum as would 
yield such normal profit shall be irrecoverable, and that the amount of any 
payment of rent in excess of such sum . . . shall be repaid to the tenant ”’. 


By s. 10, as amended by s. 3 (1) of and sched. I to the Act of 1939 and s. 10 (2) 
of the Rent and Mortgage Interest (Restrictions) Act, 1923, it is provided that 
where the rent charged yields a profit which, having regard to the circumstances 
of the case, is extortionate. 


“then, without prejudice to any other remedy . . . the landlord shall be 
liable on summary conviction to a fine not exceeding £100, and the court 
by which he is convicted may order that the rent so far as it exceeds the 
amount permitted by the last preceding section of this Act [s. 9] shall be 
irrecoverable and that the amount of any such excess shall be repaid to the 
tenant...” 


It is true, as counsel for the tenants observed, that in s. 4 of the Act of 1946 the 
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formulae have been altered; he argues that they have been deliberately altered 
so as to create for the first time a right in the tenant to recover, not merely the 
overpayment, but the whole rent paid including, but not limited to, the amount 
of the excess. If such an alteration had been intended, I think that Parliament 
would have said so more clearly, but it is to be noticed that Parliament in this 
complex legislation which has covered a long period of years has not been 
consistent in the formulae which it has chosen. The formulae in s. 1 of the Act 
of 1920 are not the same as the formulae in s. 9 (1), though the effect is substan- 
tially the same. In s. 9 (1) the phrase is used ‘“‘ the amount of any payment of 
rent in excess of such sum . . . shall be repaid’. That is substantially the same 
as in s. 4 (1) (a) and s. 4 (2) of the Act of 1946. True, in the former case it is 
used in a context which makes plain its limited significance and is not the same 
context as we have to consider in the present case, but it does seem to me to 
show that the phrase “‘ payment of rent in excess of ” may equally mean either 
the total payment which is excessive or such amount of the total payment as 
constitutes the excess. The draftsman of the Act of 1946 may well have had 
s. 9 (1) of the Act of 1920 in mind when drafting the statute of 1946, but, however 
that may be, I think the Act of 1920 tends to show that the use of the language in 
the Act of 1946 should not be treated as intentionally and deliberately meaning 
that for which counsel for the tenants has contended. 

Although the matter is a short question of construction, it is not easy to deal 
with it without elaboration, which may in the end confuse. It is, of course, a 
question of reading the language used in its context, and arriving at a conclusion 
as to what is meant. As I have tried to show, I think the phrase “‘ payment of 
any sum in excess ”’ in s. 4 (1) (a) means payment of such sum as constitutes an 
overcharge to the extent that it is greater than the rent registered, in other 
words, on my hypothetical figures, 5s. and not 25s. For these reasons I think 
this appeal should be allowed. 


DENNING, L.J.: Where there is a fair choice between a literal and a 
reasonable interpretation, the reasonable interpretation should always be chosen. 
Applying that rule here, it seems to me plain that the amount which the tenant 
can recover is only the amount of the excess. He cannot recover the proper rent. 
Even when a landlord stipulates for an excessive rent, the tenancy is not void. 
The landlord is liable to a penalty imposed by the criminal courts under s. 9 (1) 
of the Act of 1946, and in addition he has to repay the excess, but he does not 
suffer the additional penalty of forfeiting the proper rent. I agree that the appeal 
should be allowed. 


MORRIS, L.J.: I agree. 
Appeal allowed. 


Solicitors: F. R. Earle (for the landlord); S. H. White (for the tenants). 
F.G. 
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COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., PrLcHER AND SiapeE, JJ.) 
Mar. 1, 1954 
REG. v. FALLOWS 


Criminal Law—wSentence—Preventive detention—Prisoner under thirty at date 
of offence, but over thirty at date of sentence—Criminal Justice Act, 1948 (11 
and 12 Geo. 6, c. 58), #. 21 (2). 

A prisoner who is under thirty years of age at the date of the commission of the 
offence, but over thirty when he is convicted and sentenced is eligible for a sentence 
of preventive detention. 

APPLICATION for leave to appeal against sentence. 

The applicant, Patrick Lawrence Fallows, was convicted at Lancashire 
County Sessions on Jan. 12, 1954, of attempting to break into a warehouse, 
and was sentenced to eight years’ preventive detention. He was just under 
thirty at the time of the commission of the offence, but over thirty when he 
appeared at the sessions. 

By s. 21 (2) of the Criminal Justice Act, 1948, it is provided that where “‘a 
person who is not less than thirty years of age ” is convicted on indictment of an 
offence punishable with imprisonment for two years or more and has the previous 
convictions mentioned in para. (b) of the sub-section he may be sentenced to 
preventive detention. 


No counsel appeared. 


LORD GODDARD, C.J., delivered the following judgment of the court. 
The only point which arises is whether, considering that the offence for which 
the applicant was sentenced was committed a few days before he attained the 
age of thirty, the applicant was liable to be sentenced to preventive detention. 
He had passed his thirtieth birthday when he was tried and sentenced, and, in 
the opinion of the court, his age at the time of trial is the governing factor. In 
view of his shocking record a sentence of preventive detention was necessary 
for the protection of the public, and the application for leave to appeal is refused. 


Application refused. 
T.R.F.B. 
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COURT OF APPEAL 
(Str RaymMonp EversHED, M.R., DENNING AND Romer, L.JJ.) 
March 2, 3, 1954 
EALES v. DALE AND ANOTHER 


Rent Control_—_Premium—Purchase of furniture at excessive price—Price exceeding 
“the reasonable price of the articles ”’—Return of premium—Landlord and 
Tenant (Rent Control) Act, 1949 (12 and 13 Geo. 6, c. 40), s. 3 (1) (0). 

The landlord of a dwelling-house containing three floors to which the Rent 
Restriction Acts applied let each floor separately as a furnished flat. When the 
second floor flat became vacant the plaintiff became a tenant of that flat on the basis 
of an unfurnished tenancy, and stated that she was willing to purchase the furniture. 
The wife of the landlord, who was the owner of the furniture, together with the 
plaintiff made an inventory of the furniture, priced each item, and arrived at a 
value of £500. That value was higher than the market value. The tenant alleged 
that the market value was £180, and claimed, by reason of the ss, 2 (5) and 3 (1) (b) 
of the Landlord and Tenant (Rent Control) Act, 1949, the return of the sum of 
£320, being the alleged excess of the price paid over the reasonable price of the 
articles of furniture. 

HEtp: (i) “ the reasonable price” in s. 3 (1) (b) of the Act of 1949 was not 
necessarily synonymous with the market value, and while, no doubt, the latter was 
an important element in determining the former, yet in doing so one had to con- 
sider all the relevant circumstances, but without regard to extraneous circum- 
stances, e.g., the desire of the prospective tenant to attain the tenancy. 

(ii) the determination of the reasonable price was a question of fact, and, as there 
was no error in principle below, the appeal failed. 

APPEAL by the plaintiff against an order of His Honour JupGe Rerp at West 
London County Court, dated Oct. 1, 1953. 

By her particulars of claim dated Mar. 26, 1953, the plaintiff claimed from the 
first defendant, under s. 2 (5) of the Landlord and Tenant (Rent Control) Act, 
1949, the sum of £320 on the ground that, as a condition of the grant to the 
plaintiff of a tenancy of a flat to which the provisions of the Rent and Mortgage 
Interest Restrictions Acts, 1920 to 1939, applied, the first defendant required 
her to purchase certain furniture for the sum of £500; that a reasonable price 
for the furniture was £180; and that the balance of £320 was a premium within 
the meaning of s. 3 (1) (b) of the Act. The county court judge dismissed the 
plaintiff's claim on the ground that the price of the furniture was not unreasonable. 


Boydell for the plaintiff. 
D. P. F. Wheatley for the defendants. 


SIR RAYMOND EVERSHED, M.R.: The facts as stated by the county 
court judge are as follows. At all material times the first defendant has been 
the statutory tenant of a house, 55, Warwick Gardens. He and his wife, the 
second defendant, live in the basement, and above were three flats which were 
all let furnished. The plaintiff was the tenant of an unfurnished flat at 57, 
Warwick Gardens, next door, which was equipped with her own furniture, and 
when the defendants’ second floor flat became vacant, she suggested to the 
second defendant that she should move there. The second defendant demurred. 
The flat was furnished, and she said she could not let it unfurnished. However, 
the plaintiff was persistent, and ultimately, on Oct. 17, 1951, the two ladies met 
at the flat at No. 55 and made an inventory of the furniture there. When it 
was completed the second defendant produced such receipts as she had for the 
price of the articles comprised in it, and, with the assistance of these receipts and 
of further inspections of particular,items, all the items in the inventory were 


priced. Both ladies then signed and dated it. The county court judge was 





Justice of the Peace and Local Government Review Reports, May 1, 1954. 


256 JUSTICE OF THE PEACE AND Vol. 


satisfied that the plaintiff had full opportunity to discuss and criticise the prices. 

It seems to me on the findings of the judge that the facts are not the kind of 
mischief which s. 2 and s. 3 of the Landlord and Tenant (Rent Control) Act, 1949, 
were designed to remedy. The plaintiff had the advantage of being advised by 
a solicitor throughout. The defendants were not pressing her to come in. The 
solicitor advised the plaintiff against her moving and buying this furniture, but 
she had made up her mind, and nothing would dissuade her. The case contem- 
plated by Parliament is, I think, illustrated by s. 3 (2) of the Act, which’ says: 


‘*“ Where after the commencement of this Act any such purchase as is 
mentioned in para. (a) of the last foregoing sub-section [s. 3 (1) (a)] is 
required as therein mentioned, the price demanded shall, at the request 
of the person on whom the demand is made, be stated in writing ...” 


It is also to be noted that by s. 2 (6) a person requiring a premium as a condition 
of the granting of a tenancy commits a criminal offence, and, if the conditions in 
s. 3 (1) are satisfied, the payment in the present case is deemed to be a premium. 
Section 3 (1) reads: 

** Where—(a) whether before or after the commencement of this Act the 
purchase of any furniture, fittings or other articles has been required as a 
condition of the grant ... of a tenancy . . . and (b) the price exceeds the 
reasonable price of the articles, the excess shall be treated, for the purposes 
of the foregoing provisions of this Act . . . as if it were a premium required 
to be paid as a condition of the grant . . . of the tenancy.” 

Counsel for the defendants contended that there had been no requirement, but 
I think in the circumstances there plainly was, and I am going to proceed on 
that footing. The vital phrase is that which is contained in s. 3 (1) (b), namely, 
“the price exceeds the reasonable price of the articles”. Counsel for the 
plaintiff argued that the use of the definite article “ the ’’ led to the conclusion 
that by “ the reasonable price * was meant some single standard which must be 
treated as being the reasonable price, and that, if it were exceeded, whatever 
the circumstances which gave rise to the excess, then the Act was brought into 
operation, and he illustrated that contention by suggesting that, if two parties 
arrived at a price for a desk which the parties reasonably thought was the work 
of the master, Chippendale, and if later it was found that it was not a genuine 
antique, the “ reasonable price ’’ would be the reasonable price for the article 
having regard to what it was in fact, so that the excess figure which had been 
arranged, on the mistake of both parties as to the antiquity of the article, would 
be a premium. I cannot accept that view. I think that by the phrase “ the 
reasonable price of the articles’ is meant the price which in all the relevant 
circumstances was the reasonable price for the parties to have agreed. If that 
be said not to carry the matter further, I think that, at any rate, it is clear that 
Parliament did not intend to fix or to indicate some single immutable figure. 
Thus, I agree with the learned judge that if the articles had a market value 
according to the ordinary use of that phrase, such a market value, though it 
would have a strong influence in deciding whether the price was reasonable, 
would not necessarily be conclusive. In the course of his judgment the learned 
judge said: 

““In my judgment ‘reasonable price’ in s. 3 (1) (b) is not necessarily 
synonymous with market value, and while, no doubt, the latter is an 
important element in determining the former, yet in doing so I must also 
consider the other circumstances of the case ”’. 


agree, subject only to this, that the circumstances of the case must be 
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relevant, that is to say, they do not, I think, include matters foreign to the 
furniture itself, such, for example, as the situation of the flat or the strong 
desire of the prospective tenant to get that flat in that area. Questions of 
that kind, I think, are not relevant to the price of the articles. But, on the other 
hand, take two illustrations used in the argument. It is relevant that the articles 
are there in the flat, for a carpet fitted into a room may be worth more as a 
carpet for that room than if it were taken out and sold for use elsewhere. Again, 
the furniture, if of a particular kind, may be desirable to a particular tenant, or, 
again, parties may be ignorant of the value of particular items, and may, dealing 
with each other fairly, arrive by mutual consent at some method of fixing the 
value which on some future investigation proves to be wrong. In arriving at a 
conclusion in this matter these are circumstances legitimate to be taken into 
account. The truth is, in my judgment, that what is “ reasonable” within 
s. 3 (1) (b) is a question of fact for the judge, just as is the word in other places 
in this legislation. I can find nothing in the judgment which satisfies me that 
the learned judge made any error of principle in considering whether or not, as 
a fact, these figures which the plaintiff and the second defendant worked out 
item by item were reasonable. In my judgment, and on the findings as I under- 
stand them, he did not take into account circumstances that were extraneous 
to the subject-matter to be considered. Therefore, prima facie, if the judge 
found that this was a reasonable price in all the relevant circumstances, that is 
a matter of fact which we should not disturb. 


{His Lorpsuip then dealt with an allegation by the plaintiff that on Jan. 28, 
1952, an interview took place between the plaintiff, her then solicitor, and the 
first defendant at which the solicitor told the plaintiff that, if the first defendant 
were to die, she would lose her tenancy, and it was then agreed that the furniture 
was worth about £350, that if the plaintiff lost her tenancy she should have a 
rebate, and that there should be inserted in the draft memorandum of the tenancy 
a provision to the effect that, if the tenancy was terminated prematurely, there 
should be a rebate of £150. Eventually the rebate clause was deleted from the 
memorandum. His Lorpsurp continued:] It seems to me that this court cannot 
say that the judge was not entitled to find that, notwithstanding this incident, 
the price of £500 for the furniture in situ was not proved to him to be unreasonable 
having regard to all the facts, including the significant fact found by the learned 
judge that these two ladies, the plaintiff and the second defendant, deliberately 
went through this furniture item by item and priced the items according to the 
evidence of value which was available to them. I have, therefore, reached the 
conclusion that we should not disturb the judge’s finding, and the appeal will 
be dismissed. 

DENNING, L.J.: “‘ The reasonable price” within s. 3 (1) (b) of the 
Landlord and Tenant (Rent Control) Act, 1949, means, I think, the price which is 
reasonable between the parties for the articles as they are, fitted and situate in 
the premises, without regard to extraneous circumstances such as the desire of 
the tenant to obtain a tenancy. It is not the price which would be realised if the 
articles were removed from the premises and sold in an auction room. It is 
the price which one would reasonably expect to be agreed between an incoming 
tenant who was ready to take over the articles and an outgoing tenant who was 
ready to leave them there. The incoming tenant would, no doubt, have regard 
to the expense to which he would be put if he had to buy the articles and fix them 
himself, making, of course, an allowance for depreciation. The outgoing tenant 
would have regard to the fact that, if he had to take them out, they would 
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fetch very little. It is obvious that, as between a willing outgoing tenant and 
a willing incoming tenant, there is room for a good deal of latitude in the ascertain- 
ment of the figure, but, if a price were put on the articles which was more than 
the replacement cost, that could not be a “ reasonable” price. In the present 
case the parties together made an inventory of the articles. They based their 
figures on the cost prices, presumably with some allowance for depreciation. I 
do not think that anyone could say that that was not the reasonable price as 
between them. The difficulty arises because the judge said that *‘ the market 
value ’’ would not exceed £350, but what that phrase means in this context I 
do not know. If it means the realisable value if the goods were taken out and 
sold in an auction room, that would not be the right test under s. 3 (1) (b). I do 
not think that this reference to “‘ market value ”’ is sufficient to outweigh the 
fact that the parties freely fixed the prices without any feeling of constraint or 
compulsion. I agree that this is not a case in which this court should interfere, 
and that the appeal should be dismissed. 


ROMER, L.J.: I agree, and I respectfully adopt what my brethren have 
said as to the meaning of the phrase “ the reasonable price of the articles ”’ in 
s. 3 (1) (b) of the Landlord and Tenant (Rent Control) Act, 1949. It is plain 
that the price for the furniture which was agreed between the plaintiff and the 
second defendant came within the definition which my brethren have indicated. 
If the matter had rested there, the plaintiff would have had a hopeless case, 
but, luckily for her, in the course of the trial the solicitor who had advised her 
gave some evidence which, although in complete contradiction of the evidence 
which she herself had given on the same point, provided her with a case without 
which she would have had nothing to argue about, as I think. I agree that the 
explanation, accepted by the judge, of the conversation at the solicitor’s office 
was not that the parties were agreeing that the furniture was worth only £350 
(which would lead to the conclusion that the additional £150 was a premium), 
but that the furniture was worth £500 to her as an incoming tenant of the flat, 
and £350 if she had to move out and sell the furniture. 

Appeal dismissed. 

Solicitors: Galbraith & Best (for the plaintiff); How, Davey & Lewis (for the 
defendants). 

F.G. 
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COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., PmcHer anp Stiape, JJ.) 
March 1, 1954 
REG. v. MABER 


Criminal Law—Appeal—Sentence—Probation order—Breach—Probation order 
and statement relating to breach to be before court. 

Where, a breach of a probation order having been proved, a prisoner is sentenced 
for the original offence and appeals against sentence to the Court of Criminal Appeal, 
the original probation order, together with a statement relating to the breach, 
should be before the court. 


APPLICATION for leave to appeal against sentence. 

The applicant, Patricia Maber, having been originally convicted of shopbreak- 
ing and placed on probation, was, at West London Magistrate’s Court on Dec. 
23, 1953, proved to have failed to comply with the conditions of the probation 
order, and, under the Criminal Justice Act, 1948, s. 6 (3) (b), she was sent to 
the County of London Quarter Sessions for sentence, where, on Jan. 6, 1954, 
she was sentenced to a period of Borstal training. 


No counsel appeared. 


PILCHER, J., delivered the following judgment of the court. This 
application is refused. It appears that the probation order, with a statement 
relating to the breach, was not sent to quarter sessions, and it is not before 
us now. The court desires to say that, where a person is sentenced following 
on the breach of a probation order, and appeals to this court, the probation order, 
together with a statement relating to the breach, should be with the papers. In 
this case, however, it is clear that the applicant, who admitted the breach of 
the order, was a thoroughly unsatisfactory young woman who did not co-operate 
with the probation officer, and so probably no harm has been done. 


Application refused ‘ 
T.R.F.B. 
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(Lorp Gopparp, C.J., SLADE AND GERRARD, J.J.) 


March 8, 1954 
REG. v. JURA 


Criminal Law—Offensive weapon—Having in public place—Reasonable excuse— 
Air rifle obtained in shooting gallery for lawful purpose—Use for unlawful 
purpose—Prevention of Crime Act, 1953 (1 and 2 Eliz. 2, c. 14), 8. 1. 

The appellant entered a public shooting gallery in the company of a woman and 
‘obtained an air rifle to fire at a target. In a moment of anger he fired at the 
woman and wounded her. He was convicted of carrying an offensive weapon 
without reasonable excuse in a public place, contrary to s. | of the Prevention of 
Crime Act, 1953. 

Hep, that, as the appellant had originally a lawful excuse for carrying the rifle, 
the subsequent unlawful use of it by him did not constitute the offence charged, 
and the conviction must, therefore, be quashed. 

APPEAL against conviction. 

The appellant, Stanislaw Jura, was convicted before Ottver, J., on Dec. 15, 
1953, at the West Riding of Yorkshire Assizes of (inter alia) “ carrying an offensive 
weapon ... without lawful authority or reasonable excuse in a certain public 
place *’, contrary to the Prevention of Crime Act, 1953, s. 1, and was sentenced 
to eighteen months’ imprisonment. 


G. Baker for the appellant. 
Snowden for the Crown. 


LORD GODDARD, C.J., delivered the following judgment of the court. 
The appellant was tried before OLtver, J., at the West Riding Assizes on an 
indictment containing four counts. On the first count he was charged with 
shooting with intent, namely, that he shot at a woman with intent to maim or 
disable her. On that count he pleaded Not Guilty, the jury did not agree on 
a verdict, and the learned judge discharged them from doing so. On the second 
count he was charged with a common assault on the woman, the jury convicted 
him of that, and he was given six months’ imprisonment on that count. On the 
third count he was charged with possessing firearms with intent to endanger life. 
On that, the jury quite rightly acquitted him. On the fourth count he was 
charged 

“with carrying an offensive weapon .. . without lawful authority or 

reasonable excuse in a certain public place ”, 


the offensive weapon being an air rifle. On that he was convicted on a direction 
by the learned judge, and was sentenced to eighteen months’ imprisonment. 
The appellant appeals against his conviction on that count. 

The appellant, while in company with a woman, went to a shooting gallery 
in a public park of the type one sees at fairs where people discharge rifles at 
various objects. In a moment of anger he turned and fired the air rifle at the 
woman and hit her on the hip. It was a very slight wound, and, as the jury 
could not agree on the first count, the learned judge discharged them from 
giving a verdict on that count and dealt with the matter as a common assault. 
He then directed the jury as to the fourth count in these words: 


“ There was an Act passed this very year (the Prevention of Crime Act, 
1953) and it was passed primarily to deal with those young gentlemen who 
are often referred to as ‘cosh boys’, It was intended to deal, prima facie, 





Justice of the Peace a 


118 LOCAL GOVERNMENT REVIEW REPORTS 261 


with them, but the language is quite wide enough to cover this case. This is 
a charge of being, without lawful excuse, in a public place, namely, Lister 
Park, in possession of an offensive weapon, namely, an air rifle. There again 
we come back to exactly the same position. If this was an accident, pure 
fortuity, then he is not unlawfully in possession of an air rifle. His possession 
only becomes unlawful if, in your opinion, he turned the rifle deliberately 
upon the woman. Then immediately his possession of it becomes unlawful 
and he is in possession of an offensive weapon in a public place ”’. 


With respect to the learned judge, I do not think that that direction can be 
upheld because the long title of the Prevention of Crime Act, 1953, is: 


“An Act to prohibit the carrying of offensive weapons in public places 
without lawful authority or reasonable excuse ”’. 


Section 1 (1) says: 

*“* Any person who without lawful authority or reasonable excuse, the proof 
whereof shall lie on him, has with him in any public place any offensive 
weapon shall be guilty of an offence, and shall be liable—(a) on summary 
conviction, to imprisonment for a term not exceeding three months or a 
fine not exceeding £50, or both; (b) on conviction on indictment, to imprison- 
ment for a term not exceeding two years or a fine not exceeding £100, 
or both ”. 

The appellant was not carrying this rifle without lawful excuse because he was 
at a shooting gallery where for the payment of a few pence people could amuse 
themselves by firing at a target and was carrying the rifle for that purpose. 
He had an obvious excuse for carrying the rifle. He made use of the rifle in a 
way which was unlawful, for which he might have been convicted of a felony. 
If a person having a rifle in his hand for a lawful purpose suddenly uses the 
rifle for an unlawful purpose, the Offences against the Person Act, 1861, provides 
appropriate punishment for doing that, but the Act of 1953 is meant to deal with 
a person who, with no excuse whatever, goes out with an offensive weapon, it 
may be a “cosh ”’, or a knife, or something else, without any reasonable excuse. 
If, with all respect to the learned judge, his direction were right in this case, 
it would mean that anybody who was found in possession of a shotgun going 
to a shooting party and used his gun for an unlawful purpose would be guilty of 
an offence under this Act. He would be guilty of an offence under the Offences 
against the Person Act, 1861, but not under the Act of 1953. 

In my opinion, there is no evidence that this man was carrying the weapon 
without reasonable excuse, and, therefore, the learned judge ought to have 
directed the jury to acquit on that count. Consequently, on this count the con- 
viction will be quashed. 

Conviction on one count quashed. 

Solicitors: Registrar, Court of Criminal Appeal (for the appellant); W. H. 
Leathem, town clerk, Bradford (for the Crown). 

T.R.F.B. 
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REG. v. REITER AND OTHERS 


Criminal Law—Obscene libel— Test of obscenity—Comparison with other publica- 
tions not to be permitted. 

On a charge of publishing an obscene libel the test of obscenity to be applied today 
is that laid down in Reg. v. Hicklin (1868) (32 J.P. 533), namely, ‘‘ whether the 
tendency of the matter charged as obscenity is to deprave and corrupt those 
whose minds are open to such immoral influences, and into whose hands a publica- 
tion of this sort may fall.” 

Regard should be had only to the publications charged. Comparison of these 
with other publications which had not been the subject of charges should not 
be permitted. 

Dicta of the Lord Justice-General (Lorp Cooper) in Galletly v. Laird, M’Gown v. 
Robertson (1953, 8.C. (J.), 16, 27) adopted. 

APPEALS against conviction and sentence. 

The appellants, Julius Reiter, Reginald Herbert Carter, Gaywood Press, Ltd., 
New Fiction Press, Ltd., and Are Press, Ltd., were convicted on Jan. 19, 1954, 
before the Recorder of London and a jury at the Central Criminal Court of 
publishing an obscene libel. Reiter and Carter were each sentenced to six 
months’ imprisonment, and Gaywood Press, Ltd., New Fiction Press, Ltd., and 
Are Press, Ltd., were each fined £2,000. 


Christmas Humphreys for the appellants, Reiter and Gaywood Press, Ltd. 

Howard, Q.C., and Christmas Humphreys for the appellants, Carter, New 
Fiction Press, Ltd., and Are Press, Ltd. 

J. M. G. Griffith-Jones for the Crown. 


LORD GODDARD, C.J., delivered the following judgment of the court. 
The appellants were convicted before the Recorder of London and a jury of 
publishing an obscene libel. The indictment contained seven counts relating to 
seven books. 

This appeal is brought entirely on the summing-up of the learned recorder. 
Let me say at once that the learned recorder’s summing-up was, perhaps, to a 
certain extent, rather more rhetorical than one could have wished, but he evidently 
felt strongly, and it is very difficult for a judge to control his feelings when he 
is dealing with stuff such as there is in this appeal. I do not wonder that he 
spoke strongly. It would have been better if he had reminded the jury in so 
many words that it was entirely for them to say whether these were obscene 
libels or not, but he did say more than once that, if they had any doubts about 
the matter, they should acquit, and they could, of course, have acquitted in 
respect of some counts and not others. He wrote down for the jury the definition 
of obscenity and told them to consider the case from that point of view. The 
classic definition, delivered by Cocksurn, C.J., in the Queen’s Bench in 1868, 
in Reg. v. Hicklin (1), was 

. the test of obscenity is this, whether the tendency of the matter 
charged as obscenity is to deprave and corrupt those whose minds are open 
to such immoral! influences, and into whose hands a publication of this sort 
may fall” 

We are being asked to upset these convictions because something was not 

(1) (1868), L.R. 3 Q.B, 360; sub nom, Scott v. Wolverhampton JJ., 32 J.P. 533, 





118 LOCAL GOVERNMENT REVIEW REPORTS 263 


said about the standards of today. The learned recorder said, and this court 
entirely agrees with him, that the law is the same now as it was in 1868, and, 
indeed, counsel for the appellants (Mr. Howard) has not sought to say differently. 
If that is the test, the jury today have to consider whether, today, these books 
have a tendency 


“to deprave and corrupt those whose minds are open to such immoral 
influences, and into whose hands a publication of this sort may fall ” 


When considering whether books have a tendency to deprave and corrupt, 
everybody’s mind goes to the depraving or corrupting of young people into 
whose hands they may fall. There may be dirty-minded elderly people, no doubt, 
but it is not to be expected that many elderly people would read this stuff. 
Younger people would, however, and we are told that these books circulate in 
the armed forces. The jury have to consider whether or not, looking at these 
books as a whole, people would be corrupted. I can well understand that, 
nowadays, novelists and other writers mention things which they would not 
have mentioned in the reign of Queen Victoria, but it is one thing to discuss a 
subject and quite another to discuss it and write about it in the way in which 
these books deal with it. It seems to me idle to contend that these books are 
not of the tendency which CocksBurRn, C.J., described in 1868. 

I desire to say a word about a matter of law which arises with regard to this 
case. It appears that, in the course of the trial, a large number of other books were 
produced and the jury were asked to look at those other books to decide whether 
these books were obscene. That seems to me to be absolutely wrong, and in the 
course of the hearing of this appeal the learned registrar handed to me Galletly 
v. Laird. M’Gown v. Robertson (1), in which matters relating to obscene 
literature were discussed. They were prosecutions under the Burgh Police 
(Scotland) Act, 1892, s. 380 (3), and the Glasgow Corporation Order Confirmation 
Act, 1914, s. 21, but the principles which the court was laying down there are 
the same as those applicable here. The Lord Justice-General (LorD CoopEr), 
who gave the leading judgment, said (1953 8.C. (J.) 26): 


... I am not dismayed by the idea that the opinion of the magistrate 
before whom the case is brought is virtually determinative of the question 
whether the books or pictures libelled are or are not indecent or obscene. 
Once it is understood that the emphasis falls to be laid upon the second of 
the elements defined above, it seems to me to be not only intelligible but 
inevitable that the character of the offending books or pictures should be 
ascertained by the only method by which such a fact can be ascertained, 
viz., by reading the books or looking at the pictures. The book orf picture 
itself provides the best evidence of its own indecency or obscenity or of the 
absence of such qualities; and if in any case the magistrate’s decision is 
challenged, the only method by which an appellate tribunal could determine 
whether the magistrate was entitled to reach the conclusion which he did 
would be by examining the book or picture, not with a view to re-trying the 
case but solely with a view to discovering whether they revealed evidence 
on which a reasonable magistrate would be entitled to condemn them as 
indecent or obscene ”’. 

Later on, and I hope that this will be noticed because, in our opinion, it states 
the law equally in England as it is in Scotland, he says (ibid., 27): 
“The magistrate disallowed cross-examination by the complainer’s 
solicitor and positive evidence tendered for the defence designed to show 
(1) 1963, S.C. (J.) 16. 
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that books other than those referred to in the complaint circulated freely 
in Paisley and were available in the local public library, the suggestion 
apparently being that these other books were not materially different in 
character from those complained of. I consider that the magistrate’s 
ruling was right. The character of other books is a collateral issue, the 
exploration of which would be endless and futile. If the books produced 
by the prosecution are indecent or obscene, their quality in that respect 
cannot be made any better by examining other books, or listening to the 
opinions of other people with regard to these other books ”’. 


From time to time questions have been raised in prosecutions relating to 
obscene literature as to what the law is with regard to evidence of comparison, 
and so forth. The opinion of the High Court of Justiciary, as delivered by 
the Lord Justice-General in the case to which I have just referred, puts the 
matter, in my opinion, as well as it can possibly be put, and this court desires to 
adopt every word of it. It will be understood, I hope, in future, where there are 
these prosecutions, whether they are brought under the Obscene Publications 
Act, 1857, s. 1, which deals with the sale of obscene literature, or for the offence 
of publishing an obscene libel, that that is the law, equally in this country as 
it is in Scotland. 

As I have said, the only possible ground of criticism is that the learned recorder’s 
summing-up put the matter strongly, but we cannot say that there was a mis- 
direction of the jury, though it would have been better if he had used some other 
expressions than those he did use. But he did leave the matter to the jury, and 
having, as an appellate court, examined these books in the way the Lord Justice- 
General says, it seems to me that, if the jury had returned a different verdict, 
although we could not have interfered with it, we could fairly have said it was a 
perverse verdict. Accordingly, this appeal is dismissed. 

With regard to the sentences, the learned recorder took the view that this was 
a@ serious case and deserving of a sentence of imprisonment. It is high time 
that the publication of this stuff should be dealt with in such a way that 
persons offending in like manner will know the view of the court. We cannot 
say that the sentences passed by the learned recorder in any way erred in 
principle, and, therefore, the appeals against sentence are also dismissed. 

Appeals dismissed. 

Solicitors: Lewis & Lewis and Gisborne & Co. (for the appellants, Reiter and 
Gaywood Press, Ltd.); Gerald Samuels & Co. (for the appellants, Carter, New 
Fiction Press, Ltd., and Are Press, Ltd.); Director of Public Prosecutions. 

G.F.L.B. 
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TITHE REDEMPTION COMMISSION v. RUNCORN URBAN DISTRICT 
COUNCIL 


Tithe and Tithe Rentcharge—‘‘ Owner” of land—Highway authority—Liability 
to redemption annuity in respect of land occupied by highway—Tithe Act, 
1936 (26 Geo. 5 and 1 Edw. 8, c. 43), s. 10 (1), 8. 17 (1) (a)—Law of Property 
Act, 1925 (15 and 16 Geo. 5, c. 20), s. 7 (1) (as amended by Law of Property 
Act, 1926 (16 and 17 Geo. 5, c. 11), s. 7 and schedule.) 

Certain highways having become vested in the defendant authority by virtue of 
s. 29 (2) of the Local Government Act, 1929, the Tithe Redemption Commission 
claimed that the authority were liable to pay tithe redemption annuity in respect of 
those highways as *‘ owners ” thereof within the meaning of s. 17 (1) of the Tithe 
Act, 1936. 

Hep: the vesting of a highway by a statute such as the Local Government 
Act, 1929, conferred on a highway authority in respect of part of the land which, 
although indefinite in extent, included the essential surface, a legal estate known to 
the law, namely, a fee simple determinable on the land in question ceasing to be 
used as a highway; the Local Government Act, 1929, was a “ similar statute ” 
within the meaning of s. 7 (1) of the Law of Property Act, 1925; the authority, 
therefore, were holding the land for an estate in fee simple absolute in possession, 
and were an ‘‘ owner of land ”’ within the Tithe Act, 1936, s. 17 (1) (a), liable, under 
s. 10 (1) of the Act, to bear an apportioned share of the tithe redemption 
annuity payable in respect of land of which the highway formed part. 

Rolls v. St. George the Martyr, Southwark, Vestry (1880) (44 J.P. 680), Tunbridge 
Wells Corpn. v. Baird (1896) (60 J.P. 788), and Foley’s Charity Trustees v. Dudley 
Copn. (1910) (74 J.P. 41), applied. 

Decision of Danckwerts, J. (ante p. 19), affirmed. 

APppEAL by the defendants, Runcorn Urban District Council, from an order 
of Danckwerts, J., dated Oct. 30, 1953, reported ante, p. 19. 

On an originating summons issued by the Tithe Redemption Commission, 
Danckwerts, J., held that, on the true construction of the Tithe Act, 1936, 
and in particular of s. 17 (1) thereof, the defendant authority, in whom, by virtue 
of the Local Government Act, 1929, s. 29 (2), and the County of Chester Review 
Order, 1936, a highway had become vested, were an “ owner ”’ of the land over 
which the highway ran within the meaning of the Tithe Act, 1936, s. 17 (1), and 
so was liable under s. 10 (1) of the Act of 1936 to bear an apportioned share of 
the tithe redemption annuity payable in respect of land of which the highway 
formed part. 

Russell, Q.C., and R. E. Megarry for the first defendants, the Runcorn Urban 
District Council. 

Cross, Q.C., and W. F. Waite for the plaintiffs, the Tithe Redemption Com- 
mission. 

R. L. Stone for the second defendants, the Imperial Chemical Industries, Ltd., 
owners of the land abutting the highway. 


SIR RAYMOND EVERSHED, M.R.: The short question in this appeal 
is whether the appellants, the Runcorn Urban District Council, are liable to the 
respondents, the Tithe Redemption Commission, for an amount of tithe redemp- 
tion annuity chargeable under the Tithe Act, 1936. The amount claimed is that 
part of a larger annual sum (and the correctness of the apportionment is not in 
dispute) which is attributable to certain highways now forming part of a larger 
area within the district of the Runcorn council. The larger area is, apart from the 
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highways, admittedly in the exclusive ownership of the respondents, Imperial 
Chemical Industries, Ltd. 

The relevant history of this area in Runcorn and the legislative history which 
preceded the passing of the Tithe Act, 1936, and the imposition of tithe rentcharge 
annuities for securing the compensation payment on extinguishment of the 
former tithe rentcharges have been fully stated in an affidavit sworn in these 
proceedings by the secretary of the commission, and are not material to be set 
forth in this judgment. We were informed that the present action was a test 
action to obtain the opinion of the court on the question whether, having regard 
to the language of the Tithe Act, 1936, and, in particular, s. 17 thereof, a highway 
authority in whom a highway has become vested by virtue of a statute has an 
interest in land of the kind or quality sufficient to render it liable to a charge 
in respect of tithe reiemption annuity. The inquiry is limited to cases in which 
the right of the highway authority to the highway depends on the operation of 
one or other of the statutes vesting highways in local authorities as distinct 
from cases where such vesting has been by way of a grant of the soil of the high- 
way in an ordinary conveyancing sense. 

In the present action the vesting of the relevant highways took effect pursuant 
to s. 29 of the Local Government Act, 1929, an Act which was passed and came 
into operation after the coming into effect of the Law of Property Act, 1925, the 
Settled Land Act, 1925, and the other statutes compendiously referred to as the 
property legislation of 1925. As will presently appear, it is this last-mentioned 
fact which, to my mind, gives rise to the real difficulty in the case. 

It is conceded that the liability of the local authority depends on the answer 
to the question: Are the local authority owners of the relevant highways within 
the meaning of the Tithe Act, 1936, s. 17 ? So far as is relevant, sub-s. (1) of that 
section provides: 

““, . « the person who is to be deemed for the purposes of this Act to 
be the owner of land shall be—(a) the estate owner in respect of the fee 
simple thereof...” 


Sub-section (3) provides that “ ‘estate owner ’ has the same meaning as in the Law 
of Property Act, 1925’. That definition necessarily introduces, by reference, the 
definitions in the Law of Property Act, 1925, s. 205 (1) of which includes, in para. 
(v), “‘ ‘ Estate owner’ means the owner of a legal estate’, and in para. (x), 


“** Legal estates ’ mean the estates, interests and charges, in or over land 
(subsisting or created at law) which are by this Act authorised to subsist 
or to be created as legal estates.” 


The result, therefore (and so far there is no difference between counsel for the 
local authority, on the one hand, and counsel for the commission, on the other) is 
that, if the commission are to be entitled to succeed, they must show that the 
local authority are, as regards the relevant highways, the owners of a legal estate 
in fee simple. 

In order to answer that apparently simple question, it will be necessary for me 
in due course to refer to other parts of the Law of Property Act, 1925, for, as is 
well known, since the passing of that Act only certain kinds of interests in land 
are capable of subsisting as legal estates. But I must first ascertain what, by 
virtue of the relevant statute, has been “ vested” (and I put that word in 
quotation marks) in the local authority in respect of these roads. As I have 
already said, that vesting took effect by virtue of the Local Government Act, 
1929, s. 29, sub-s. 2 of which, so far as is relevant, provides: 


“,.. all roads in relation to which they have [the functions previously 
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mentioned] and the materials thereof and all drains belonging thereto shall 

vest in the ” 
named council. It is to be noted that the formula that I have quoted was incor- 
porated by Parliament in the Act of 1929, passed after Jan. 1, 1926, when 
Parliament must be taken to have been aware of the terms, and effect of its 
previous enactments of 1925. The formula is not novel. The same formula is 
found in many previous statutes in pari materia, for example, the Public Health 
Act, 1875. Prima facie, therefore, Parliament in 1929, as regards the vesting of 
highways, must have intended the same effect as had been produced by the earlier 
and similar legislation. I have thought it desirable to state that apparently 
obvious fact because one of the peculiarities of this case is that, on one view of the 
matter, the situation of highway authorities vis-4-vis tithe rentcharge annuities 
may, as a result of property legislation, be different according as the vesting took 
place before or after Jan. 1, 1926. If that view were right, the result would, no 
doubt, be surprising, but, if it is so, it has revealed a curious and, no doubt, unpre- 
meditated by-product of the property legislation of 1925. 

In those circumstances, it is desirable, in my judgment, first, to inquire what 
was the effect in law of the vesting by virtue of such a formula as is found in 
the Act of 1929, according to the old law of the land before the legislation of 1925. 
It has been the main argument of counsel for the local authority that the effect 
was not to vest in or confer on the highway authority a fee simple or legal estate 
in the highway of one of the kinds well- recognised and understood by the old 
land law, but rather a special and peculiar species of proprietorship, having, no 
doubt, attributes common to the old estates in land, but not being in truth such 
an estate—conferring, that is to say, a special right to the surface and an undefined 
area below and above the surface, with all such ancillary rights and powers as 
were requisite for the authority in the performance of its statutory duties, but 
no more, and, in any event, not conferring an estate or interest in the land as 
known and understood to the general law. Support for this view was invoked 
particularly from the language of FarRwE LL, J., in Hertfordshire County Council 
v. Lea Sand, Lid. (1): 

“Tt is quite unnecessary for me to refer in detail to any of the many 
authorities which relate to this question, because it is now clearly established, 

I think beyond all doubt, that a highroad does vest in the road authority. 

It does not vest in fee simple; that at any rate is plain. The right of the 

original owner of the land remains untouched, and he remains the owner in 

fee simple of the land, but subject to there being vested in the road authority 
the actual road itself and so much of the soil as is necessary to enable the 
road authority to perform its statutory duties of repairing and maintaining 
the road as a highway.” 
If this view is correct, then counsel advances, as the necessary consequence, the 
attractive conclusion that all the difficulties are circumvented. The local 
authority is not, and never was the owner of the legal estate for the purposes of the 
Tithe Act, 1936, or any analogous statute. In particular, its interest is altogether 
outside the scope and conveyancing purview of the property legislation of 1925. 
I have been unable to accept this premise, notwithstanding the language I have 
quoted from the judgment of Farwett, J., for, in my judgment, we are bound 
by authority to hold that a vesting, according to a formula such as that of the 
Act of 1929, operated to confer on a highway authority in respect of some part 
of the land, which although indefinite in extent included the essential surface 
(i.e., essential for the purpose of tithe, tithe rentcharges and the Tithe Act, 1936), 
(1) (1933), 98 J.P. 109, 
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a legal estate known to the law, viz., a fee simple determinable on the happening 
of a particular event, the event of the land in question ceasing to be used as a 
highway. 

This, in my judgment, is the result of @ number of cases, beginning (perhaps 
somewhat uncertainly) with Coverdale v. Charlton (1) and ending with Foley’s 
Charity Trustees v. Dudley Corpn. (2). I propose to refer to three of those cases, 
viz.: Rolls v. St. George the Martyr, Southwark, Vestry (3), Tunbridge Wells Corpn. 
v. Baird (4) and Foley’s Charity Trustees v. Dudley Corpn. (2), which I have already 
mentioned. These cases, in my view, and particularly the last, constitute 
authority binding on this court that the highway authority acquired, by virtue 
of what I will call the statutory vesting of a highway in the form noticed, a legal 
estate, i.e., a fee simple determinable. 

In Rolls v. Vestry of St. George (3) the question arose because, the highway in 
question having ceased to be used as such, the highway authority had claimed to 
be able to dispose of the area of the highway and to appropriate the proceeds 
to themselves under the Public Health Act, 1875. That claim was resisted by the 
previous owner of the land or his successor in title. In the course of the judgments, 
the following language was used, first of all by James, L.J. His Lordship 
says: 

““ It appears to me that the legitimate construction of the enactment that 
streets being highways shall vest is that streets if and so long as they are 
highways shail be vested. There are no words of inheritance, there are 
no words of perpetuity in the Act, there is nothing to say whether the streets 
are to vest in fee simple or for any limited estate, and it appears to me that 
they are given to and vested in the public body for the purposes of the Act 
and during the time for which those purposes require them to be held, and 
no longer. Words of divesting or defeasance are not required, because 
to my mind the interest of the vestry is exactly like a limited estate. If an 
estate is given to a woman during her widowhood words of defeasance are 
not required to divest it on her marriage, because the estate has ceased when 
the original limit is arrived at. So in this case it appears to me that when 
the thing has ceased to be a highway, when it has ceased to be a street, then 
it ceases to be vested, because the period for which it was to be vested in 
the board has come to an end.” 

Corton, L.J., uses somewhat similar language: 

“ The estate or interest of the local board, whatever it was, was in that 
case [Coverdale v. Charlton (1)] undoubtedly still continuing in them, and 
none of the judges, so far as I can see, intended, and certainly I did not 
intend, to decide what was the period for which this material thing was 
vested in the local board. That is the question which we have to decide in 
the present case, and I agree with the conclusion at which James, L.J., has 
arrived, that the estate and interest of the vestry are limited by reference 
to the period for which the street is used in a particular way, and that, 
although there is no divesting clause, yet the estate and interest of the 
vestry cease when and if this (which I call a street) ceases to be used as a 
highway.” 

The point to which those observations were particularly directed was this. That 
it was said on behalf of the vestry that the street having been vested in them, 
(1) (1878), 43 J.P. 268; 4 Q.BD 104. 

(2) 74 J.P. 41; [1910] 1 K.B. 317. 


(3) (1880), 44 J.P. 680; 14 Ch.D. 785. 
(4) 60 J.P. 788; [1896] A.C. 434, 
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there was nothing to indicate in any statute, deed or otherwise that it had ever 
been divested out of them. As the learned lords justices pointed out, that was 
unnecessary, because automatically the estate ceased to be in the authority 
when its purposes had become exhausted. But, in my judgment, there is no 
sufficient warrant for suggesting that in the mind of James, L.J., or Corron, L.J., 
the result was a kind of interest unknown to and not understood by the law. I 
think that the analogy which Jamzs, L.d., gave of an interest given to a woman 
during her widowhood showed quite clearly that the result to his mind was an 
estate or interest in land perfectly intelligible in law. 

The next case is Tunbridge Wells Corpn. v. Baird (1), a case which went to the 
House of Lords, and in which the case of Rolls v. Vestry of St. George (2) was 
referred to. The headnote states: 

“*. . . where a local Act authorised the urban authority to erect and 
maintain ‘in any street or public place, or on land belonging to them or 
under their control’ lavatories for the use of the public: HEtp, that the 
urban authority had no power to excavate the soil and erect lavatories 
below the surface of a street which had vested in them within the meaning 
of the Public Health Act, 1875.” 

The point, therefore, really turned on the question whether the right of the local 
authority, the highway authority, extended to such an extent below the surface 
of the street as to enable them to make the lavatories in the sub-soil. In the 
course of his speech, Lorp Hatssury, L.C., uses these words: 

“* My Lords, for my own part, I am disposed to adopt every word of what 
JaMEs, L.J., said in the passage [in Rolls v. Vestry of St. George (2)] that 
has been quoted as to the true effect and meaning of the vesting of a 
‘street ’ in a local body. That the street should be vested in them as well 
as under their control may be, I suppose, explained by the idea that, as 
JAMES, L.J., points out, it was necessary to give, in a certain sense, a right of 
property in order to give efficient control over the street. It was thought 
convenient, I presume, that there should be something more than a mere 
easement conferred upon the local authority, so that the complete vindication 
of the rights of the public should be preserved by the local authority; and, 
therefore, there was given to them an actual property in the street and in the 
materials thereof. The same section that vests the street in them vests also 
the materials, the actual personal property provided for the purpose of repair, 
and so forth.” 


Lorp HERSCHELL says: 

““My Lords, it seems to me that the vesting of the street vests in the 
urban authority such property and such property only as is necessary for 
the control, protection, and maintenance of the street as a highway for public 
use.” 

It is true that Lorp MAcNAGHTEN usés rather more cautious language when 
he says in his short speech: 

‘*,..I think the meaning of s. 149 of the Public Health Act, 1875, is to 
give the urban sanitary authority the control and management of streets 
coming within the description therein contained, and such statutory right 
in the nature of a right of property as may be sufficient to authorise them 
to sue and be sued as occasion may require in the course of such control 


and management ”’. 
(1) 60 J.P. 788; [1896] A.C. 434. 
(2) (1880), 44 J.P. 680; 14 Ch.D. 785, 





Justice of the Peace and Local Government Review Ri 


270 JUSTICE OF THE PEACE AND Vol. 


Both Lorp Hatssury and Lorp HERSCcHELL, to my mind, indicated plainly 
their view that what passed to the highway authority was a right of property, 
and I think, particularly having regard to their reliance on the language of 
James, L.J., they meant a right of property known to and recognised and under- 
stood by the law. 

The matter, however, so far as this court is concerned, seems to me to be 
made still clearer in the third of the cases I have mentioned, Foley’s Charity 
Trustees v. Dudley Corpn. (1). The question there concerned liability for 
payment of a certain rentcharge. The headnote reads thus: 


“For more than one hundred years a fee farm rent had been paid to 
certain charity trustees in respect of & piece of land acquired for the widening 
of a turnpike road and since forming part of the road, but no conveyance 
to the turnpike trustees was forthcoming. The rentcharge was paid, first, 
by the turnpike trustees, who had statutory power to buy land for widening 
the roads under their control, and, on the expiration of the turnpike trust 
in 1871 by virtue of the Annual Turnpike Acts Continuance Act, 1870, by the 
defendant corporation, in whom as the highway authority the road had 
become vested under the Public Health Act, 1848. The corporation having 
refused to make any further payments, the charity trustees brought an action 
against them in the county court for arrears of the rentcharge ” 


The precise point to which the argument was directed was whether the corpora- 
tion, as highway authority, had, by virtue of the vesting in them of the highway 
under the Public Health Act, 1848, such an interest in the land as would make 
them terre tenants; but it is, to my mind, clear that, involved in it, was the 
question whether they had an estate in land known to and understood by the 
law. I venture to read a part of the argument of Mr. Astbury who appeared 
for the respondent plaintiff. He said: 


“ The appellants [Dudley Corporation] are liable . . . for this rentcharge 

. The piece of land in question admittedly forms part of the highway, 
which i is vested in the appellants by the Public Health Act. That vesting 
confers upon the highway authority the possession and ownership of so 
much of the soil as is required for the purposes of the highway . . . The 
interest which the appellants take is a statutory fee simple interest 
determinable in an event which has not happened, namely, on the road 
ceasing to be a highway. To the extent of their interest their rights over the 
soil do not differ from the rights of private owners ” 


He cited Rolls v. St. George the Martyr, Southwark, Vestry (2), and that was the 
argument which, I think, this court accepted. Sm Hersert Cozens-Harpy, 
M.R., says: 

“ It is, to my mind, not open to this court to question that road authorities 
in the position of the defendants have a property in and possession of the 
surface of the road, and of and in an undefined depth below the surface, and 
have also a property in an undefined section of the air above, so far in each 
case as is necessary for the discharge of their duties. That has been decided, 
to mention two only of the cases, by the Court of Appeal in Coverdale v. 
Charlton (3) and by the House of Lords in Tunbridge Wells Corpn. v. Baird 
(4)”. 

(1) 74 3.P. 41; [1910] 1 K.B. 317. 
(2) (1880), 44 J.P. 680; 14 Ch.D. 785. 


(3) (1878), 43 J.P. 268; 4 Q.B.p. 194, 
(4) 60 J.P. 788; [1896] A.C. 434, 
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After referring to certain other authorities, he continues: 

“In fact, as I think I put it, it is a fallacy to say that a road authority, 
whose rights to the soil are limited, are, to the extent of those rights, in a 
worse position than a private owner, whose rights to the soil are unlimited. 
What then is the position ? I think that the true position is this: that the 
road authority have what I may venture to call a determinable statutory 
fee simple interest in such portion of the soil as is vested in them at all... 
They are liable because they are in possession of the land, not in the full 
sense, no doubt, usque ad inferos, but they are in possession, and they are 
in possession not as termor or bailiff, but in a character which renders them 
liable to the rentcharge ”’. 


FietcHer Mouton, L.J., and Farwe.u, L.J., delivered judgments to the 
same effect. I quote one short passage from FarweE tt, L.¥J.: 
‘“*I think that the estate of the authority may be defined either as a 
statutory freehold or as a statutory fee simple conditional. It is plain that 
it is statutory, and the somewhat anomalous nature of the estate is immaterial 
because it is created by Act of Parliament ”’. 


At the conclusion of that paragraph, referring to another case, he says: 
‘“‘ That appears to me to show that the true definition is either statutory 
fee simple conditional or statutory freehold ”’. 


Counsel for the local authority has emphasised the use of the adjective 
“‘ statutory ” and said that, though the noun “ freehold ”’ is used, it is so qualified 
by the word “ statutory ” as to mean something analogous to, but not the same 
as, an ordinary freehold estate known to the law. In the context, as I read it, 
it seems to me that that is not true. I think that the word “ statutory ” was 
used only to indicate that the estate, although a legal estate understood by the 
law, was the creature of statute, because it was conferred by statute and had, 
of course, this peculiarity, that the exact quantity or limits were undefined. 
I think, therefore, as I have already said, that these cases show that a highway 
authority which had vested in it highways in that statutory form which I have 
already mentioned acquired an estate known to the law, namely, a fee simple 
determinable. I refer to, but I do not take time to quote, the passage in CHALLIS 
On REAL PROPERTY, 3rd ed., to which our attention was drawn—‘‘ Determinable 
Fees”, ch. 17, p. 251, and following. 

It is true that in Foley’s case (1) there were strong grounds, both in common 
sense and justice, for arriving at the conclusion which the court reached, but I 
think it clear that, if the Tithe Act, 1936 (with appropriate amendments to its 
definitions), had been enacted twenty years earlier, it would have been impossible 
to say, following Foley’s cage (1), that a highway authority, in respect of highways 
acquired in the way I have mentioned, would not have been liable to the tithe 
redemption annuity. What, then, was the effect of the property legislation of 
1925 ? Before I read other relevant sections I observe that, to my mind, where 
a highway authority took by virtue of some enactment prior to Jan. 1, 1926, it 
would be impossible for them to escape the conclusion that, one way or another, 
they would have been estate owners within the meaning of s. 17 of the Tithe Act, 
1936. They would, indeed, have been, as I think, on the horns of a dilemma. 
Either the interest which they acquired would have been converted into an 
absolute legal estate in fee simple, being a legal estate authorised by the Law of 
Property Act, 1925, or their former determinable fee would have been converted 


(1) 74 J.P. 41; [1910] 1 K.B. 317. 
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into an equitable determinable fee simple, and in that event, by virtue of the 
transitional provisions of the Law of Property Act, 1925, the actual legal estate 
would have vested in the highway authority on trust for themselves to the extent 
of their equitable interest. But, in the present case, the vesting did not occur 
until 1929, and the transitional provisions of the Act of 1925 are not, therefore, 
applicable. If the interest vested by s. 29 (2) of the Act of 1929 is converted 
into an equitable interest, the land would appear to be settled land, for I do not 
for myself accept the submission made by junior counsel for the local authority 
that the land could not be said to be limited in trust. But it is not clear to me 
that any legal estate would now be vested in the highway authority, although the 
highway authority might have been able and might be able to require it to be so 
vested. 
I now read the Law of Property Act, 1925, s. 1, so far as it is relevant: 


‘**(1) The only estates in land which are capable of subsisting or of being 
conveyed or created at law are—(a) An estate in fee simple absolute in 
possession; (b) A term of years absolute . . . (3) All other estates, interests, 
and charges in or over land take effect as equitable interests ”’. 


If that section stood alone, it is plain that it would not apply to a fee simple 
interest determinable in the way I have mentioned: in other words, the interest 
of the highway authority is not, as I think, covered by s. 1 (1). 

I turn now to s. 7 which is in these terms: 

*“* (1) A fee simple which, by virtue of the Lands Clauses Acts, the School 
Sites Acts, or any similar statute, is liable to be divested, is for the purposes 
of this Act a fee simple absolute, and remains liable to be divested as if 
this Act had not been passed . . . (3) The provisions of—(a) the Forfeiture 
Act, 1870... (b) the Friendly Societies Act, 1896, in regard to land to 
which that Act applies; (c) any other statutes conferring special facilities or 
prescribing special modes (whether by way of registered memorial or other- 
wise) for disposing of or acquiring land, or providing for the vesting (by 
conveyance or otherwise) of the land in trustees or any person, or the holder 
for the time being of an office or any corporation sole or aggregate (including 
the Crown); shall remain in full force. This sub-section does not authorise 
an entailed interest to take effect otherwise than as an equitable interest.” 

Sub-section (3) (a) is repealed by the Criminal Justice Act, 1948, s. 83 and 
sched. X. 

DancKwEnRrts, J., in the court below, decided this case in favour of the plaintiffs 
by holding that the interest taken by the highway authority was comprehended 
by the provisions of s. 7 (1). In this court sub-s. (3) has also been referred to, 
but I am not satisfied that that sub-section applies, so to speak, prospectively, 
that is to say, I am not satisfied that the words “ any other statutes ” can mean 
and include statutes passed after the date of the Act of 1925. I need not discuss 
the other matters which were debated on that paragraph. It seems to me that 
the use of the formula “ shall remain in full force *’ makes it impossible to hold 
that the other statutes mentioned would comprehend, e.g., the Local Government 
Act, 1929. 

There remains, however, s. 7 (1), and the real question and the only question 
there is: Is the Local Government Act, 1929, a “ similar statute ’’ within the 
meaning of the words I have used ? Counsel for the local authority says that it 
is not. He says that the similarity required in the phrase “ Lands Clauses Acts, 
the School Sites Acts, or any similar statute " is of this nature, that it must be 
shown that the statute in question in terms effects a divesting on the happening 








118 LOCAL GOVERNMENT REVIEW REPORTS 273 


of some named event of land which, apart from that statutory provision, would 
remain absolutely vested. In the present case the point is made that there is 
not, and never was, any absolute out and out vesting of a fee simple: all that 
was passed, or, apart from the Law of Property Act, 1925, would have passed, 
was an estate in land persisting only until the happening of the specified event 
and then an automatic determination of the interest; there was, therefore, 
no absolute vesting, and, consequently, no divesting. Counsel for the local 
authority refers particularly to the language that I have already read of the 
judgment of James, L.J., in Rolls v. Vestry of St. George (1). Alternatively, 
counsel says, if there is a divesting, it is not a divesting ‘by virtue of” the 
particular statute here in question; it is a divesting by the operation of the general 
law. The distinction is on any view a narrow one. Take, for example, the 
Schools Sites Act, 1841, one of the Acts mentioned in terms in the sub-section. 
By s. 10 of that Act, there is set out the form of grant appropriate to the purpose 
of the Act, and the material terms of the form of grant are that the land is con- 
veyed to the particular body or authority 
*“*... to hold unto and to the use of [the grantees] for the purposes of the 
said Act, and to be applied as a site for a school for poor persons of and in 
the parish of (blank) and for the residence of the schoolmaster of the said 
school (or for other purposes of the said school), and for no other purpose 
whatever ”’. 


Section 2, after empowering lands to be conveyed by a limited owner, ends 
with the following provision: 


“* Provided also, that upon the said land so granted as aforesaid . . . ceasing 
to be used for the purposes in this Act mentioned, the same shall thereupon 
immediately revert to and become a portion of the said estate held in fee 
e*-nple or otherwise . . . as fully to all intents and purposes as if this Act had 
not been passed, anything herein contained to the contrary notwithstanding”. 
In the Lands Clauses Acts the situation is somewhat similar, though, as counsel 

for the second defendants observed, on the happening of the event there relevant 
the property would not revert, as in the Schools Sites Act, 1841, but would pass 
to the adjoining owners. 

In this case the estate passed to the local authority for the purposes of use as 
a highway. It is not altogether easy to distinguish, as a matter of common 
sense, between that kind of case and the Schools Sites Act, 1841, where, according 
to the form of the grant, the grant is to the persons named as grantees for the 
purposes, and solely for the purposes, of use as a school. On the happening 
of the disabling event in each case, the original owners, or their successors, are 
entitled to resume their proprietorship. As a matter of common sense and 
ordinary language, to my mind, the result is really the same. So long as the land 
is used as a highway, it remains vested in the local authority. On its ceasing to 
be a highway, the authority’s interest is automatically “ divested ” in favour of 
the original owner or of his successors. The original owner could never, as I 
think, sensibly say, after the Act of 1929, that he took or had any reversionary 
interest or remainder. His only right was to have the land back on the happening 
of the event of the land ceasing to be used as a highway. 

Although I confess to have found the matter difficult, I think on the whole 
that this statute is a “‘ similar statute "’ within the meaning of the Law of Property 
Act, 1925, s. 7 (1), for I think that the genus or family of statutes there referred 
to is that of statutes providing for the acquisition of land, whether compulsorily 


(1) (1880), 44 J.P. 680; 14 Ch.D. 785. 
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or not, for use for public purposes or for the purposes of public undertakings, 
so that the right of property in the land acquired or vested subsists so long only 
as it is required for those purposes. I, therefore, conclude that the case is covered 
by s. 7 (1). That was the conclusion of Danckwerts, J. I agree with his con- 
clusion and I think that this appeal fails and should be dismissed. 


DENNING, L.J.: Counsel for the commission destroyed the arguments of 
counsel for the local authority in one sentence when he said that they had raised 
the dust and then claimed that we could not see through it. Our eyes, however, 
are not blinded by dust of that kind. The statute of 1929 vested in the local 
authority the top spit, or, perhaps, I should say the top two spits, of the road 
for a legal estate in fee simple determinable in the event of its ceasing to be a 
public highway. This estate ranks as a fee simple absolute in possession, because 
the statute of 1929 comes within the category of “ similar statutes ’’ mentioned 
in the Law of Property Act, 1925, s. 7 (1). This category comprises all statutes 
which vest property in a body for public purposes, with a proviso, express or 
implied, that their interest shall determine if the property should cease to be 
required for those purposes. The local authority is, therefore, the estate owner 
in respect of the fee simple and is liable to pay the appropriate portion of the tithe 
redemption annuity. I agree that the appeal should be dismissed. 


JENKINS, L.J.: I agree, for the reasons stated by my Lord, that this 
appeal fails and should be dismissed. On the question whether the Local 
Government Act, 1929, s. 29 of which contains the relevant vesting provisions, 
was quoad those provisions a “ similar statute ” as compared with the Lands 
Clauses Acts and the School Sites Acts mentioned by way of example in the 
Law of Property Act, 1925, s. 7 (1), and created a fee simple liable to be divested 
within the meaning of that sub-section, I derive some assistance from this passage 
in the judgment of FietcHer Movutron, L.J., in Foley’s Charity Trustees v. 
Dudley Corpn. (1): 

“Therefore the defendants have this property in the land in question. 

It certainly includes the surface, and it includes so much as is necessary to 
support the surface as a road. For what period does this last ? It is a fee 
simple subject to this, that if the road should be properly and legally 
abandoned and cease to be a highway, then the freehold will revert to some 
other person ”’. 
Those words, in my view, are apt to describe a fee simple which is liable to be 
divested in the event to which they refer, and, inasmuch as I agree with my 
Lord that the relevant similarity for the purposes of s. 7 (1) of the Act of 1925 
is that the ‘ similar statute ’’ should be one under which or pursuant to which 
there is created a fee simple liable to be divested, and that the divesting should 
be liable to take place in the event of the property ceasing to be used for the 
purposes contemplated by the enactment, it is, in my judgment, right to hold that 
in this case s. 29 of the Local Government Act, 1929, created a fee simple liable to 
be divested within the meaning of s. 7 (1) of the Act of 1925, and was an enactment 
in the material respects similar to the two types of enactment mentioned in that 
sub-section, namely, the Lands Clauses Acts and the School Sites Acts. I agree 
that this appeal fails. Appeal dismissed. 
Solicitors: Ponsford & Devenish, agents for T. J. Lewis, clerk to Runcorn 
Urban District Council (for the first defendants); Solicitor, Tithe Redemption 
Commission; J. W. Ridsdale (for the second defendants). F.G. 
(1) 74. J.P. 41; [1910] 1 K.B. 317. 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp Merrman, P., anp Sacus, J.) 
Feb. 8, 1954 


IVORY v. IVORY 


Husband and Wife—Maintenance—Amount—Husband in receipt of grant from 
National Assistance Board. 

In 1940 the husband deserted the wife and went to live with another woman by 
whom he had a child. On Nov. 9, 1950, justices ordered him to pay the wife £3 
a week as maintenance. At that time he was earning £8 18s. a week. Subsequently, 
he became unemployed and received a grant of £4 16s. 6d. a week under the National 
Assistance Act, 1948. On Aug. 18, 1953, the justices reduwed the amount of 
maintenance to £1 10s. a week, ordering the husband to pay |5s. a week while he 
was unemployed, the balance of 15s. a week to accrue as arreurs. 

Hep: the justices were wrong in fixing a figure which was too high for the 
husband to pay and ordering part of that figure to accumulate as arrears; in the 
circumstances, the proper amount to be ordered was 6s. a week. 

APPEAL by the husband against an order of the Gosport justices, dated 
Aug. 18, 1953. 

On Nov. 9, 1950, the justices found that the husband had deserted the wife 
in 1940 and made an order in her favour under the Summary Jurisdiction 
(Separation and Maintenance) Acts, 1895 to 1949, for the payment of maintenance 
at the rate of £3 a week. At that time the husband was earning £8 18s. a week, 
and the wife £2 16s. 2d. net a week. On Aug. 18, 1953, the justices heard an 
application by the husband to vary the amount of the order. At that date he 
was unemployed and in receipt of grants under the National Assistance Act, 
1948, and the wife was earning £4 12s. 6d. gross. The arrears of payments by 
the husband then amounted to £58, after the remission by agreement of arrears 
amounting to £78 in consideration of the husband transferring the matrimonial 
home to the wife. The justices ordered that the husband should pay maintenance 
at the rate of £1 10s. a week, but that so long as he was out of employment he 
should pay only 15s. a week, the balance of 15s. a week to accumulate as arrears. 
The husband appealed, contending that in the circumstances the reduction of 
the amount was inadequate. 

Ormerod for the husband. 

McLellan for the wife. 


LORD MERRIMAN, P., stated the facts and continued: The justices 
decided that the husband should pay actually 15s. a week, and that the balance 
of 15s. a week which, on their own finding, he is at present unable to pay, should 
accumulate week by week as arrears. I appreciate the view behind the order, 
that the husband has not shown any undue anxiety to support his wife, and that 
the justices were not prepared to consider the making of a purely nominal 
order merely because the wife was earning money and doing her best to keep 
herself, and, perhaps, to save a little. In my opinion, however, it is fundamentally 
wrong to fix a figure which is too high for the husband to pay and to order 
part of that figure to accumulate as arrears, for there is bound to come a moment 
when the husband will prefer to go to prison rather than pay. The proper thing 
is, if possible, to fix an amount which he will pay rather than go to prison. In 
my view, therefore, the justices have directed themselves on a wrong principle 
as to the amount to be awarded in the circumstances. Counsel united in 
inviting us to deal with the question of amount to avoid the expense of seriding 
the case back to the justices, and we have accepted that burden. 

The figures, then, which we have to consider, are, in general terms as follows. 
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The husband’s weekly income from the National Assistance Board is a total of 
£4 16s. 6d., but of that a sum which is estimated at £1 7s. 6d. is paid in respect 
of the woman with whom he has been living for some time and their child. That 
leaves him with £3 9s. out of which to satisfy what are called his ‘‘ requirements ”’. 
There are two periodical requirements. One is the payment of £1 10s. a week 
for the rent of the house where he is living. The other is the payment of 5s. in 
respect of a fine of £50 for a criminal offence—a ‘‘ requirement ” which is, of 
course, outside his obligations to his wife. The result is that, subtracting £1 15s. 
from £3 9s. he is left with £1 14s. for himself, or, bringing back again into the 
calculation the £1 7s. 6d. in respect of the paramour and the child, a sum of 
£3 Is. 6d., rent free, for food and clothing. That is not a large amount for the 
support of three persons. On the other hand, the wife, subtracting a sum for 
her necessary expenses, is left, in round figures, with £3, plus the house. The 
question is whether or not the amount of the order should be reduced to a nominal 
sum. We were at first faced with an argument by counsel for the husband that 
a duty is put on the National Assistance Board by the National Assistance Act, 
1948, to assess the needs of the husband according to the terms of the Act, and, 
in particular, by s. 7 (1), which provides that where the applicant (i.e., the 
husband) 

**... has to provide for requirements of some other person being a member 
of the same household, the board shall . . . give assistance by reference 
to the aggregate requirements and aggregate resources of the applicant 
and the said other person.” 

It is the paramour and the child who are members of “ the same household ”’, 
and the wife, though still his wife, is no longer a member of the husband’s 
household. It was argued that the scheme of the Act prohibited ordering any 
support for the deserted wife out of the sum computed by the National Assistance 
Board for the aggregate requirements of the husband, the paramour and their 
child, for that which the husband receives from the board must be presumed 
to be neither more nor less than that which is exactly required for the subsistence 
of those persons to the exclusion of the wife. It would be strange if that were 
@ necessary consequence. Incidentally, on the facts of the present case, it is an 
argument which appears to have a flaw, because one of the deductions out of 
this sum provided by the National Assistance Board is for the satisfaction of a 
fine in respect of some wrong-doing of the husband. I am bound to say that I 
was relieved to find that the argument was not pressed to its logical conclusion, 
and we were left, not with an absolute prohibition against making any order in 
favour of the wife, but with a discretion, to be exercised as best we might exercise 
it, on the basis that the husband has been given a small sum for the maintenance 
of himself and his household. 

I have come to the conclusion that it would be wrong to reduce the amount 
to a nominal figure. I think that we ought to reduce it to the sum of 6s. a week, 
this variation to be retroactive to the date of the hearing, Aug. 18, 1953. We 
are in no position to deal with arrears outstanding at that date, but we can, 
thus, get rid of the suggestion that those arrears should receive a weekly accretion 
of 15s. 


SACHS, J.: Counsel for the husband made a brave attempt to argue 
that there was, in effect, always an absolute bar to the court’s making an order 
for more than a nominal sum to be paid by way of maintenance when the 
husband's sole source of income was derived from funds provided under the 
National Assistance Act, 1948. He was, however, faced with the position that 
he could cite no provision in that Act which set up such a bar, or which would 
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disable the court from making such an order, however small, as might be just 
in respect of the man’s legal obligations. Nor was he able to point to any provision 
in the Act which laid on the husband any obligation not to pay from the funds 
so provided to him any part of what he received for such objects as beer and 
tobacco. Nor was he able to tell us how the “ requirements ”’ referred to in 
s. 5 (2) of the Act are computed. So, in the end he was constrained to concede 
that the fact that the husband’s income derives solely from funds provided under 
the Act is simply one factor which must be taken into account when assessing 
what it is proper for him to pay. With that statement, which he made by way of 
concession, I respectfully agree. I agree with Lorp MEraman, P., and, in 
particular, with what his Lordship has said as to the mischief of making an order 
with the deliberate intention of ensuring that arrears accrue. Any such order 
can only be based on a wrong approach to the principles on which amounts 
should be awarded. Appeal allowed. 


Solicitors: Gregory, Rowcliffe & Co., agents for Addison, Sons & Madden, 
Portsmouth (for the husband); Sinclair, Roche & Temperley, agents for Churcher 
& Churcher, Gosport (for the wife). G.F.L.B. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(WILLMER, J.) 
March 22, 1954 
SICHEL v. SICHEL 


Husband and Wife—Maintenance—Committal order against husband—Duration 
Need for renewal yearly—Debtors Act, 1869 (32 and 33 Vict., c. 62), s. 5 
-Matrimonial Causes (Judgment Summons) Rules, 1952 (S.J., 1952, No. 

2209), r. 6 (1). 

On Dec. 8, 1950, the registrar made an order in favour of the wife for the payment 
of interim maintenance by the husband. On Oct. 3, 1952, on the wife’s application, 
a judgment summons was served on the husband in respect of his failure to pay 
under that order. On Mar. 23, 1953, an order was made under the Debtors Act, 
1869, s. 5, committing the husband to prison, the order to be suspended on certain 
conditions, which were fulfilled. On an application by the wife that the order for 
commitment be renewed for a further year, 

Hewp: the Matrimonial Causes (Judgment Summons) Rules, 1952, now governed 
the procedure of the Divorce Court when exercising its jurisdiction under the 
Debtors Act, 1869; those rules were silent with regard to the necessity for the 
renewal of an order of commitment after the expiration of one year; there was no 
limitation as to the period of time for which such an order existed, and it continued 
in operation until the debt in respect of which it had been made had been wiped 
out; and, therefore, the application was unnecessary and would be dismissed. 

APPLICATION by the wife, ex parte, to extend an order of KarmMrnsk1, J., dated 
Mar. 23, 1953. 

On Feb. 14, 1946, the wife was granted a decree nisi of dissolution of the 
marriage. On Dec. 8, 1950, the registrar ordered the husband to pay a weekly 
sum for the interim maintenance of the wife and of the child of the marriage. 
On Aug. 16, 1952, the husband was in arrears under the order of Dec. 8, 1950, in 
the sum of £62. On Sept. 18, 1952, on the wife’s application, a judgment summons 
was issued against the husband and served on him on Oct. 3, 1952. On Oct. 21, 
1952, the judgment summons was adjourned to allow the husband to apply for 
a reduction in the amount of the maintenance. On Feb. 12, 1953, on the husband’s 
application, the order of Dec. 8, 1950, was varied by a reduction in the amount 
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of the award. On Mar. 23, 1953, the judgment summons, adjourned from Oct. 
21, 1952, came before Karminsx1, J., who made an order that the husband 
be committed to prison, such order to be suspended on certain conditions as to 
payment by the husband of arrears of maintenance. 

K. B. Campbell for the wife. 


WILLMER, J.: This is an application to extend the period of time in respect 
of a committal order made on Mar. 23, 1953. In practice, however, its purpose 
is to obtain a decision that the application is unnecessary. 

In RayYDEN ON Divorce, 6th ed., pp. 360, 361, Larzy on Drvorce, I4th ed., 
p. 1023, and the ANNUAL Practicg, 1954, p. 743 (note to R.S.C., Ord. 42, r. 3, 
sub nom. Committal), it is stated without qualification that it is necessary to 
apply for the renewal of a committal order after the expiration of one year. 
By an order of the Lord Chancellor dated Jan. 1, 1884, the jurisdiction under 
the Debtors Act, 1869, s. 5, was assigned to the judge sitting in bankruptcy, and 
by the Bankruptcy Rules, 1915, r. 379, 

“The County Court Rules [1936, Ord. 25, r. 56 (4)] as to the committal 
of judgment debtors shall . . . apply to all courts exercising jurisdiction 
under s. 5 of the Debtors Act, 1869...” 

The Bankruptcy Rules, 1952, however, which were made on Dec. 5, 1952, by 
r. 383 specifically except from the County Court Rules cases where the High 
Court is 

‘ exercising jurisdiction in respect of any order or judgment made or given 
in & matrimonial cause.” 

The Matrimonial Causes (Judgment Summons) Rules, 1952, however, were 
made on Dec. 18, 1952, and came into operation on Jan. 12, 1953, and they 
now govern the procedure of this court when exercising its jurisdiction under 
the Debtors Act, 1869. They are silent with regard to the necessity for the 
renewal of a committal order after the expiration of one year. As has, [ 
think rightly, been pointed out by counsel, there is good reason for that, having 
regard to the form of order which it is competent for a judge of this Division to 
make. In many cases it would be almost an absurdity if year by year application 
had to be made to renew a committal order made on a judgment summons in 
this Division. I say ‘ year by year ” advisedly, because it is common knowledge 
that many cases arise in this Division in which it is necessary to suspend the 
operation of a committal order for what must on any view be a long period. 
In those circumstances, it is, I think, rightly contended, that it would be absurd 
if a creditor had to come back here once a year to go through the formality of 
having the committal order renewed. I can only infer, from consideration of 
the rules themselves, that the omission of any reference to the necessity of 
renewing a committal order after the duration of one year was deliberate, having 
regard to the nature of order which it is competent to make under the rules. 

In my judgment, so far as committal orders made in this Division are concerned, 
there is now no limitation as to the period of time for which they exist, other than 
the period during which any part of the debt remains due. A committal order 
made in this Division under the Matrimonial Causes (Judgment Summons) Rules, 
1952, continues in operation until the debt in respect of which it was made has 
been wiped out, and it is no longer necessary to make application to this court 
at the end of the year to renew the committal order. For those reasons I hold 
that this application was unnecessary. Application dismissed. 

Solicitor: G. Parry Jones (for the wife). G.F.L.B. 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp MERRMAN, P., AND Sacus, J.) 
March 9, 10, 1954 
STARKEY v. STARKEY 


Husband and Wife—Maintenance—Ante-dating of order—( ommittal to prison 

—No direction for accrual of arrears— Magistrates’ Courts Act, 1952 (15 and 

16 Geo. 6 and 1 Eliz. 2, c. 55), 8. 75. 

On Apr. 23, 1952, justices dismissed the wife’s complaint that the husband had 
been guilty of wilful neglect to provide reasonable maintenance for her. On Feb. 
11, 1953, the Divisional Court allowed the wife’s appeal, found the complaint 
proved, and remitted the summons to the justices to assess the proper amount of 
maintenance. On Aug. 18, 1953, the justices ordered the husband to pay the wife 
maintenance at the rate of £5 a week, to take effect from that date, as they held that 
they had no jurisdiction to ante-date the order. On Feb. 24, 1954, on the wife's 
complaint, the justices committed the husband to prison in respect of arrears of 
maintenance at ‘that date. 

Hep: the justices had power to ante-date the order of Aug. 18, 1953, to, at 
any rate, Feb. 11, 1953, when the Divisional Court found that the wife’s complaint 
had been proved, but, as, on Feb. 24, 1954, the justices had ordered that the 
husband be committed to prison in respect of the arrears of maintenance at that date 
and had not directed, under the Magistrates’ Courts Act, 1952, s. 7,, that further 
arrears of maintenance should accumulate during his imprisonment, it would not 
now be right, whether as a matter of law or as one of discretion, to ante-date the 
order of Aug. 18, 1953, and so create further arrears for which in the future the 
husband might again be committed. 

ArpEat by the wife against an order of Warwickshire justices, dated Aug. 18, 
1953. 

On Mar. 14, 1952, on a complaint by the wife justices issued a summons against 
the husband charging him that he had wilfully neglected to provide reasonable 
maintenance for her. On Apr. 23, 1952, the justices dismissed the complaint. 
On Feb. 11, 1953, the Divisional Court allowed an appeal by the wife against 
the justices’ order, and directed that, it being found that the wife’s complaint 
that the husband had been guilty of wilful neglect to provide reasonable mainten- 
ance for her was true, the summons be remitted to the justices to assess the proper 
amount of maintenance to be paid by the husband. On Aug. 18, 1953, the 
justices ordered the husband to pay the wife maintenance at the rate of £5 a 
week, to be effective as from Aug. 18, the justices holding that they had no 
jurisdiction to ante-date the order. On Dec. 2, 1953, the wife gave notice 
of appeal against that part of the order relating to the date from which 
the maintenance was payable. On Jan. 14, 1954, on the wife’s complaint, the 
justices issued a summons against the husband to show cause why he should 
not be committed to prison for failing to pay arrears of maintenance under the 
order of Aug. 18, and on Feb. 24, 1954, the justices ordered that the husband 
be committed to prison for non-payment of £135 15s. arrears, the order to be 
suspended until Mar. 2, 1954. On Mar. 2, 1954, the husband was imprisoned. 


D. P. Draycott for the wife. 
The husband did not appear. 


LORD MERRIMAN, P., stated the facts and continued: The object 
of this appeal is to invite us to make the order for the payment of maintenance 
retrospective either to Apr. 23, 1952, being the date of the order of the justices, 
whereby they dismissed the complaint, or to Feb. 11, 1953, being the date on 
which this court held that the complaint was proved to be true. Counsel for the 
wife has persuaded me that we should have, as I think the justices would have 
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had, power to make the order operate from one or other of those dates—and 
certainly from the date when we found the complaint to be true. 

Although none of the papers which were used in the case bears any reference 
on the face of it to the Magistrates’ Courts Act, 1952, which, by s. 133 (3), 
came into force on June 1, 1953, the justices must have been acting under that 
Act, and I, therefore, refer to those provisions of the Act which are applicable 
to this case. We are assured that the husband made no payment to avoid the 
enforcement of the committal order, and that he has made no payment since 
his imprisonment which would operate to reduce the term for which he was 
committed. As the operation of the warrant was withheld until Mar. 2, 1954, 
if follows, I presume, that he is liable to remain in prison until the beginning of 
June. It is necessary to recognise what will be the effect of that term of imprison- 
ment on the sum in respect of which the committal was made, namely, £135 15s. 
In my opinion, that is settled law: see the decision of the Divisional Court of 
the Queen’s Bench Division in Reg. v. Miskin Lower Justices. Ex p. Young (1), 
where Pearson, J., after a full review of the authorities and the Acts of Parlia- 
ment applicable, said: 

“Moreover, the imprisonment discharges the defendant from liability 
for the arrears for which he was imprisoned . . .” 

That conclusion was arrived at on the basis that an imprisonment in respect of 
an order 

‘““.. . under [the Summary Jurisdiction (Married Women) Act, 1895,] as 
amended or extended by the Married Women (Maintenance) Act, 1920, 
and the Married Women (Maintenance) Act, 1949 ”’, 

being an order enforceable as an affiliation order, stands on a different footing 
from a maintenance order pronounced by the Divorce Court, which is enforceable 
as a civil debt (see Jinks v. Jinks (2)) and which, as such, is covered by the 
provisions of the Debtors Act, 1869. 

In the Magistrates’ Courts Act, 1952, s. 74, s. 75 and s. 76 are grouped under 
the heading: “ Arrears under affiliation order, etc."’ Section 74 (1) provides: 

‘“*... the court shall not enforce payment of the sum under s. 64 of this Act 
except by an order made on complaint.” 

By s. 74 (2): 

“ A complaint . . . shall be made not earlier than the fifteenth day after 
the making of the order for the enforcement of which it is made; but 
subject to this such a complaint may be made at any time notwithstanding 
anything in this or any other Act ”’. 

That is to give effect to the Criminal Justice Administration Act, 1914, s. 32 (1) 
and (2), which made it clear that the time limit of six months applicable to the 
summary jurisdiction procedure, by virtue of the Summary Jurisdiction Act, 
1848, s. 11, did not apply to the enforcement of maintenance orders enforceable 
as affiliation orders. By s. 74 (7): 

‘‘ Where on a complaint to enforce [an affiliation order or an order enforce- 
able as an affiliation order] the defendant is not committed to custody, a 
new complaint may be made on the ground that the circumstances of the 
defendant have changed ”’. 

That is a reproduction of s. 8 (3) of the Money Payments (Justices Procedure) 
Act, 1935, though it does not contain words which were in that sub-section, 


(1) 117 J.P. 166; [1953] 1 All E.R. 495; [1953] 1 Q.B. 533. 
(2) [1936] 3 All E.R. 1051. 
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namely, ‘except ... any part of that sum remitted under the foregoing sub- 
section ’’, which enabled justices, I think for the first time, on an application 
for enforcement, variation, revocation, discharge or revival of a maintenance 
order, to remit the payment of any sum due thereunder or any part of any such 
sum. The power to remit is re-enacted in s. 76 of the Magistrates’ Courts Act, 
1952. Section 75 of that Act is, also, important, and reads: 


‘* Where a person is committed to custody under this Part of this Act 
for failure to pay a sum due under an affiliation order or order enforceable 
as an affiliation order, then, unless the court that commits him otherwise 
directs, no arrears shail accrue under the order while he is in custody ”’. 


That section reproduces s. 32 (3) of the Criminal Justice Administration Act, 1914. 
The position, therefore, is that, there having been no such special order in 
the present commitment, the serving of the term of imprisonment acquits the 
husband of the arrears in respect of which the commitment was made, and no 
fresh accumulation of arrears at £5 a week has occurred during the term of 
imprisonment. As regards the future, it is true that any further action will 
have to await his release from prison, but in respect of any further proceedings 
it will be possible for a court not merely to make a committal order in respect of 
arrears which have accrued, but, if it so thinks fit, to allow further arrears to 
accumulate during the term of the commitment imposed. I have no doubt 
that this court, by its order dated Feb. 11, 1953, could have directed the justices 
to assess the maintenance as from a certain date, and, in particular, from Feb. 11, 
1953, and that, if this appeal from their decision to make the order run pro- 
spectively only from Aug. 18, 1953, had been uncomplicated by anything else, 
we could, on this appeal, have ante-dated it, for example, to the date of our 
original order (Feb. 11, 1953). To my mind, however, the justices having 
imprisoned the husband for three months in respect of twenty-seven weeks’ 
arrears from Aug. 18, 1953, the date of their order, to Feb. 24, 1954, the date 
of the committal order, it is not open to us now to fix some date, antecedent to 
the period in respect of which the commitment was made. The suggestion is 
that we should make a retrospective order that another six months’ arrears 
shall have accumulated antecedent to the arrears in respect of which this term 
of imprisonment is being served. I agree that there is nothing in the Magistrates’ 
Courts Act, 1952, which touches the point directly, but it seems to me that this 
application is contrary to the underlying intention of the sections to which I 
have alluded. It seems to me, putting it generally, to be fundamentally wrong 
that, having exacted the full sanction for the enforcement of the utmost sum 
of money which could be recovered under the order as it stood, we should now 
be asked to make the order operate retrospectively from a date six months 
earlier with the avowed object of proceeding by yet another complaint to enforce 
the sum accruing during that period by the same sanction of commitment. I 
am not prepared to do that. I think that as a matter of law it is fundamentally 
wrong that we should do so. If it is a matter of discretion, I should, without 
hesitation, exercise my discretion in favour of rejecting the application. 

I am relieved, in view of what, I think, is the avowed intention of the husband 
to avoid complying with the order, to know that, in future, by virtue of the 
Magistrates’ Courts Act, 1952, s. 75, he will not necessarily, by going to prison, 
wipe out, not only the arrears actually accrued due at the time of the commit- 
ment, but also be protected against the accumulation of any arrears during its 
term, but that any future committal order may provide that arrears shall 
accumulate during the term of commitment. Thus, when he serves any particular 
term of imprisonment in future, he may find that it is not necessary for his wife 
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to wait for a further period after his release before substantial arrears can be 
enforced against him. When once that is realised he may come to the conclusion 
that the game he is playing is not worth the candle. However, that is merely 
a matter of speculation. For the moment I think our duty is to dismiss this 
appeal. 

SACHS, J., stated the facts and continued: I am prepared to draw the 
inference which counsel for the wife asked us to draw, that the husband is 
contumacious and deliberately will go to such extent as he may to avoid giving 
effect to the order of the court. 

The first point to be considered is whether or not counsel for the wife was 
right in saying that the justices should have ante-dated the order. That must, 
of course, depend on the construction of the order of the Divisional Court on 
which the case was remitted to them. I say no more than to agree with Lorp 
MERRIMAN, P., that on this order they could have ordered payment to be made as 
from an earlier (I do not pause to consider which) date, and that the justices were 
wrong in holding to the contrary. Any other construction of the order would be 
contrary to the justice of the case. The next question was whether or not the 
fact that the husband was brought before the court on Aug. 18, 1953, by what 
was in form a summons, but, in effect, a notice of the date on which the remitted 
summons would be heard, affected in any way the exercise of the justices’ 
discretion or jurisdiction. In my view, it did not. Next, I come to the same 
conclusion as Lorp Merriman, P., that, if there had been no other factor in 
the present case, the court would, without hesitation, have made an order to 
be effective from an earlier date than that ordered by the justices. The husband 
has deliberately adopted delaying tactics, keeping his wife in such measure of 
poverty as he could, and there are no merits in his acts. 

I now consider the effect of the committal order. First, it must be mentioned 
that the effect of committal orders has been carefully examined by the Queen’s 
Bench Divisional Court in Reg. v. Miskin Lower Justices. Ex p. Young (1), and I 
take the law as stated by Pearson, J., who, after reviewing the sections in 
operation as at that date, said: 

“Moreover, the imprisonment discharges the defendant from liability 

for the arrears for which he was imprisoned ...”’, 
citing the authorities. There is nothing in the Magistrates’ Courts Act, 1952, 
so far as I am aware, which alters that position. Accordingly, the arrears of 
£135 15s. before the date of committal will be wiped out if the husband serves 
his sentence, but he has, in practice, the option, under s. 67 (2) of the Act of 1952, 
of buying off any portion of the remainder of his sentence at a rate which in the 
present case, is, roughly, £10 per week’s imprisonment, While in prison, having 
regard to the order which the justices made on Feb. 24, 1954, he is not under 
any weekly liability, although under s. 75 of the Act of 1952 the justices could 
have ordered otherwise. In those circumstances the apparent ‘scheme of 
things "’, as I will for convenience describe it, is so worked out that, subject to 
any order of the court, under s. 75 of the Act of 1952, as regards arrears accruing 
while he is in prison, a man shall emerge from prison free of debt. To put it in 
another way, once the wife in this case applied for a committal order, and 
pursued that application to the point of securing an order under the provisions 
already mentioned, the husband in effect gets, if I may adopt a phrase used by 
Pzarson, J., an option to “ work off” his debt by imprisonment. 

I will refer to Jinks v. Jinks (2) where it was held that a committal order in 


(1) 117 J.P. 166; [1953] 1 All E.R. 495; [1953] 1 Q.B. 533. 
(2) [1936] 3 All E.R. 1051. 
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respect of maintenance made by the High Court creates a civil debt which is 
subject to a different chain of results. Such a civil debt is not purged by 
committal, and that brings into startling relief a salient advantage in certain 
cases of proceeding under s. 23 (1) of the Matrimonial Causes Act, 1950, for 
maintenance, as opposed to proceeding in a court of summary jurisdiction. 

What is the effect of this successful application by the wife to commit the 
husband to prison, having regard to “ the scheme of things ’’ envisaged by the 
legislature ? It seems to me one has to consider the position from two angles, 
first, on the footing that this court, despite that committal, has a discretion to 
make an order creating further arrears, and, secondly, whether or not in law there 
is such a power in this court having regard to that committal order. If we 
acceded to counsel's argument, supported as it undoubtedly is by the merits of 
the case, what would be the effect ? We would now impose a debt for arrears 
antecedent to those which are in course of being discharged by the committal 
order. In the result, the husband would not emerge free from debt, as the 
legislature intended that he should. Indeed, he would be liable to committal 
almost at once for the arrears which we would now impose on him. Further, I 
cannot overlook the fact that, if the justices had acceded to counsel’s argument 
on Aug. 18, 1953, or if the wife had come at the earliest reasonable moment 
to this court on an appeal, the justices would, presumably, have had before them 
on any committal proceedings the question of all the arrears, including those 
which we are now asked to impose. Having regard to the general practice in 
these cases and to the probable course of events from other angles as well, it 
seems inevitable that the justices would have remitted precisely those arrears 
which we are now asked to impose. 

In those circumstances I agree with Lornp Merriman, P., that, even if this 
court has a discretion or right to create these new and earlier arrears, it should 
not exercise that discretion. Further, I incline to the view that this court has no 
such right—in other words, that the discretion does not even exist. For, where 
the scheme of things as a whole is that a wife applying for a committal order 
does so on the known footing that an imprisonment, if served, will wipe out 
certain arrears, it seems to me to be wrong that she should be able, having 
got that order, to come to this court to create, in effect, some antecedent arrears. 
It seems to me that these two proceedings by her are inconsistent, and whether 
one regards it from the point of view of an election of alternative courses 
or from the point of view which is sometimes called approbation and 
reprobation, the principles which are inherent, and, indeed, expressed in, for 
example, Baxter v. Eckersley (1) and Dexters, Lid. v. Hill Crest Oil Co. (Bradford) 
(2) appear likely to apply. 

In the result, although the husband is contumacious and merits, on the matters 
known to this court, the imprisonment which he is serving, and although, having 
no merits, he would still deserve to be made to pay all these sums which counsel 
asks us to make him pay, I have come to the conclusion, in agreement with my 
Lord, that this appeal must be dismissed. 

Appeal dismissed. 

Solicitors: Wm. Easton & Sons, agents for Geoffrey Parker & Peacock, Stratford 
on Avon (for the wife). 

G.F.L.B. 


(1) [1950] 1 All E.R. 139; [1950] 1 K.B. 480, 
(2) [1926] | K.B. 348. 
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LEEDS ASSIZES 
(Pearson, J.) 
March 15, 16, 1954 
REG. v. MOORE 


Criminal Law—Evidence— Wife—Competence as witness—Hushand charged with 
arson of wife's property— Married Women’s Property Act, 1882 (45 and 46 Vict., 
c. 75), s. 12—Criminal Evidence Act, 1898 (61 and 62 Vict., c. 36), s. 4 (1). 
On a charge against a husband of arson of his wife’s property the evidence of 
the wife is admissible under s. 12 of the Married Women’s Property Act, 1882, 
and s. 4 (1) of the Criminal Evidence Act, 1898. 

TRIAL on indictment. 

At Leeds Assizes on Mar. 15, 1954, before Pzarson, J., and a jury, Harry 
Moore was charged on an indictment, by the first count with arson, contrary to 
s. 2 of the Malicious Damage Act, 1861, the particulars being that on Nov. 
20, 1953, he maliciously set fire to a certain dwelling-house, namely, 293, Mount 
Street, Bradford [the property of and] in the occupation of Annie Moore, James 
Moore, Ann Moore and Edith May Moore being therein; by the second count 
with arson, contrary to s. 3 of the Act, the particulars being that on the said 
date he maliciously set fire to the said dwelling-house with intent to injure 
or defraud; and by the third count with arson, contrary to s. 7 of the Act, 
the particulars being that on the said date he maliciously set fire to certain 
curtains [the property of the said Annie Moore] in the said dwelling-house in such 
circumstances that if the building had thereby been set fire to the offence would 
amount to felony. The words in brackets were added by way of amendment to 
the indictment after His Lorpsurp’s ruling on the admissibility of the wife’s 
evidence. When the wife, Annie Moore, was called to give evidence counsel for 
the defence submitted that she was not a competent witness against her husband 
and the case is reported on this point only.* 


Snowden for the Crown. 
Payton for the defendant. 
Cur. adv. vult. 


PEARSON, J.: In this case there is a preliminary question as to the 
admissibility of the evidence of Mrs. Moore, the wife of the accused, as a witness 
for the prosecution. She was called as a witness before the magistrates so that 
her deposition is available. The prosecution is for arson, and the charges are 
under s. 2, s. 3 and s. 7 of the Malicious Damage Act, 1861. It is argued on 
behalf of the defence that her evidence is not admissible because she is neither 
a competent nor a compellable witness. The prosecution, while not contending 
or conceding that her evidence is necessarily essential to their case, ask that the 
question may be decided. I am invited to assume it is common ground that the 
house property which was either set on fire or was in danger of being set on fire 
was in a sense the property of Mrs. Moore because she held the lease or tenancy 
of it, so that the house would be her leasehold property. The starting-point is the 
general rule which | take to be correctly set out in ARCHBOLD’s CRIMINAL 
PLEADING, EvIDENCE AND PRACTICE, 33rd ed., p. 497: 


*“ At common law. as a general rule, the husband or wife of a prisoner is 
not a competent witness for the Crown against the prisoner.” 





\fter the ruling of PEARSON, J., on this point, the witness on being re-called declined to 
give evidence, The defendant was found Guilty on the first count. 
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From that general rule there are, in the first place, certain exceptions at common 
law which I take to be correctly set out in the same edition of ARCHBOLD at 
pp. 497 and 498, but none of those exceptions is relied on here. There are, 
however, certain statutory exceptions under s. 4 (1) of the Criminal Evidence 
Act, 1898, as it has been amended by subsequent Acts, and reliance is placed 
by the prosecution on either or both of two of those as being applicable to this 
case. 

The first is s. 12 of the Married Women’s Property Act, 1882, as amended by 
the Law Reform (Married Women and Tortfeasors) Act, 1935, s. 5 and scheds. 
I and II, the main provision of which is this: 


‘** Every woman, whether married before or after this Act, shall have in 
her own name against all persons whomsoever, including her husband, the 
same civil remedies, and also (subject, as regards her husband, to the proviso 
hereinafter contained) the same remedies and redress by way of criminal 
proceedings for the protection and security of her own. . . property, 
as if she were a feme sole, but, except as aforesaid, no husband or wife 
shall be entitled to sue the other for a tort.” 


In my view, the question falls to be decided mainly on the wording of that 
clause. The criminal proceedings here are to punish an alleged act of arson in 
respect of the wife’s own property, as I assume it to be, and quite clearly, 
unless the scope of the words is restricted by some later part of the section, the 
words “have ... the same remedies and redress by way of criminal pro- 
ceedings for the protection and security of her own. .. property ” are wide enough 
to cover this case. Obviously, her property requires to be secured against arson 
as well as against other offences. 

It is contended by the defence that the section does not apply because this 
prosecution was not by Mrs. Moore, but on the facts before me that appears to 
be incorrect, because I have a recognizance by Mrs. Moore, the conditions being 
that she is to appear at the assizes and prefer or cause to be preferred a bill of 
indictment against the accused in respect of the offence in question, which is 
arson. So that on the facts it seems that this is a prosecution brought by her. 
It is also contended that the scope of this provision is restricted to offences of 
larceny and, possibly, other offences under the Larceny Act, 1916. The matters 
relied on for that contention on the part of the defence are, in the first place, 
derived from further words in this section: 


“In any indictment or other proceeding under this section it shall be 
sufficient to allege such property to be [the wife’s] property...” 


That is not, in fact, alleged in terms in this present indictment, but that can 
be cured by an amendment. Although the indictment does not use the word 
*“ property ”’, it does refer to this house being “‘ in the occupation of Annie Moore.” 
Then the section goes on: 


““. . . and in any proceeding under this section a husband or wife shall be 
competent to give evidence against each other, any statute or rule of law 
to the contrary notwithstanding: Provided always, that no criminal 
proceeding shall be taken by any wife against her husband by virtue of this 
Act while they are living together, as to or concerning any property claimed 
by her, nor while they are living apart, as to or concerning any act done by 
the husband while they were living together, concerning property claimed 
by the wife, unless such property shall have been wrongfully taken by the 
husband when leaving or deserting, or about to leave or desert his wife,” 
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The defence point out that the wording there is ‘‘ unless such property shall have 
been wrongfully taken by the husband "’, which certainly tends to suggest that 
the subject-matter finally contemplated is an offence under the Larceny Act, 
or some similar offence, because the wording is “shall have been wrongfully 
taken "’ and not “ shall have been wrongfully taken or set on fire’. That is an 
argument which, I think, has some merit, but I do not think one can assume that 
the scope of the exception contained in the proviso is necessarily the same as 
the scope of the main clause. Prima facie, one would expect it to be rather less 
wide than the scope of the main clause. My view on that is that the main clause 
should have its proper effect according to the meaning of the words and should, 
therefore, include this case of arson. 

The other matters relied on in support of that contention are, first, s. 36 of the 
Larceny Act, 1916, which refers only to offences under that Act, but the answer 
seems to me to be that any section of the Larceny Act, 1916, could refer only to 
offences under that Act. The point would have been much stronger there if there 
had been some other Act relating to arson which did not contain a provision 
similar to s. 36 of the Larceny Act, 1916, but I am not aware of any such Act 
relating to arson and no such Act has been cited to me. The present action is 
brought under the Malicious Damage Act, 1861. Secondly, a case was cited to 
me, namely, Rex v. Creamer (1), and a passage was cited of the judgment of 
the court, which in terms refers only to larceny. Dar wine, J., said: 


“At common law a wife could not commit larceny of her husband's 
property, but by s. 12 and s. 16 of the Married Women’s Property Act, 1882, 
it was for the first time made possible to prosecute a wife for stealing her 
husband's goods. Those sections have been reproduced in s. 36 of the 
Larceny Act, 1916, which provides that no proceedings under the Act shall 
be taken by a husband against his wife while they are living together, nor 
while they are living apart as to any act done by the wife while they were 
living together, unless the property has been wrongfully taken by the wife 
when leaving or deserting or about to leave or desert her husband.” 


But that case was concerned with an indictment for receiving certain money well 
knowing it to have been stolen, and I do not think that passage in the judgment 
of the court contains any implication that the provision of s. 12 of the Married 
Women’s Property Act, 1882, was necessarily limited to larceny and kindred 
offences. There was also cited to me a passage from EverstEy oN DomMEsTIC 
RexatTions, 6th ed., p. 171—and I understood a similar passage would be found 
in the earlier editions—where it is said: 


“A special exception was created by the Married Women’s Property 
Act, 1882, and the Married Women’s Property Act, 1884, enabling husband or 
wife to give evidence against each other, on the prosecution of the one by the 
other for larceny of his or her property committed on desertion ”’. 


That sentence would certainly seem to convey an implication that the scope of 
the provision is limited to matters of larceny only, but it is only a short sentence, 
and, at any rate, s. 36 of the Act of 1916 would apply to more than cases of 
larceny as such. Once more, I think one should come back in the end to the 
wording of the section itself. As I have said, the main provision primarily 
governs the decision, and I think this case falls within that main provision. 


There is a further question raised by the defence under s. 12 of the Married 
Women’s Property Act, 1882. The proviso states 


(1) [1919] 1 K.B, 564, 
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“*. . . that no criminal proceeding shall be taken by any wife against her 
husband by virtue of this Act while they are living together . . . ” 
The contention of the defence was that at the material time these people were 
living together, or, at any rate, that it had not been shown that they were at that 
time separated. On the evidence which is now before me, I hold that the 
consortium had ceased and, therefore, that part of the proviso is not applicable. 
Secondly, the prosecution rely on another statutory exception to the general 
rule I have mentioned, and that is under sched. I to the Children and Young 
Persons Act, 1933, because the Criminal Evidence Act, 1898, as amended by 
s. 15 of the Act of 1933, refers to that schedule. Schedule I to the Act of 1933 
mentions a number of offences under various sections, and then there is a general 
clause at the end: “‘ Any other offence involving bodily injury to a child or young 
person’. The argument is that the charge in the present indictment is that the 
accused set fire to a certain house in which three children were at that time. It 
was suggested, therefore, that the offence charged was one which involved bodily 
injury to a child or young person. The wording of that last item I have mentioned 
tends to suggest that, perhaps, it should be read to some extent ejusdem generis 
with the offences which have been previously specified. I have looked at the 
sections referred to, in so far as they can be found, in ARCHBOLD, but they cannot 
all be found there, so I did not get much help from those other sections one way 
or the other. I, therefore, think it is reasonable to consider whether, within 
the reasonable meaning of those words, the offence charged does involve “ bodily 
injury to a child or young person”. It seems to me that the answer is “ No”’, 
and, under the first count I hold that the charge there is not one which involves 
“‘ bodily injury to a child or young person ”’ within the meaning of that schedule. 
For those reasons, under s. 12 of the Married Women’s Property Act, 1882, and 
s. 4 (1) of the Criminal Evidence Act, 1898, I hold that the evidence is admissible. 
Solicitors: W. H. Leathem, town clerk, Bradford (for the Crown); H. Duxbury, 
Bradford (for the defendant). G.F.L.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., HiLBERY AND Donovan, JJ.) 
April 21, 1954 
WATERMAN v. WALLASEY CORPORATION. HESKETH v. SAME 


Shop—Sunday closing—Second-hand car dealer—Premises permitted to be open for 
sale of petrol and accessories—Second-hand cars on view for sale—Inspection 
of car by customer and discussion with attendant in one case—Customer taken 
for demonstration ride in another case—Shops Act, 1950 (14 Geo. 6, c. 28), 


8. 47. 

Informations were preferred against W. and H., garage proprietors, charging 
that each had failed to close his shop on a Sunday, contrary to s. 47 of the Shops 
Act, 1950. Each was entitled under sched. V (1) (h) to the Act, to keep his premises 
open on Sunday for the sale of motor accessories, petrol and oil. On Sunday, 
Aug. 2, 1953, the manager of W.’s garage allowed customers to inspect and make 
inquiries about a car which was displayed for sale. On the same day an employee 
of H. took prospective customers out in a car for demonstration drives. The 
justices convicted in each case. 

HeEtp, that the purpose of the Act being to protect shop assistants, and the 
premises being lawfully open, it was stretching the Act too far to say that the shop 
was open for serving customers merely because inquiries were made about a car 
which was exposed for sale, and, accordingly, no offence had been committed in 
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the first case and the conviction must be quashed; but in the second case the 
fact that customers were taken for demonstration rides in a car made a material 
difference and afforded evidence on which the justices were entitled to hold that 
the premises were not closed for the selling of cars on Sunday, and in that case the 
conviction must be affirmed. 

Cases StaTeD by Wallasey justices. 

On Oct. 28, 1953, at a court of summary jurisdiction an information was 
preferred by the respondents, Wallasey Corporation, against the appellant, Harry 
Waterman, charging that he, being the occupier of a shop in which the business 
of a dealer in used and second-hand motor vehicles was carried on, did not 
close the said shop for the serving of customers on a Sunday, contrary to s. 47 
and s. 59 (1) of the Shops Act, 1950. A similar information was preferred against 
the appellant, William Cecil Hesketh. 

On the hearing of the informations the justices found the following facts. 
Both appellants were dealers in used and second-hand motor vehicles. Their 
premises were normally open seven days a week for the sale of petrol, oil and 
motor accessories. On Sunday, Aug. 2, 1953, at about 11.55 a.m., a man, 
woman and child entered the premises of the appellant Waterman, and, with 
the manager of the garage, walked over to a car and examined it, and a discussion 
took place. The woman opened the door of the motor car and examined its 
interior. No money was seen to pass. At about 12.05 p.m. another man and 
woman, with the manager, inspected the car and a discussion took place 
lasting some minutes. The manager opened the rear off-side door of the car 
to allow the woman to enter and to sit in the rear seat. No money passed, and 
the man and woman walked away. On the same Sunday a man entered the 
premises of the appellant Hesketh, examined cars which were exposed for sale, 
and discussed several of the cars with one of the employees. About ten minutes 
later a motor cyclist rode up, dismounted, and examined the vehicles. The 
motor cyclist was thereafter taken by one of the employees for a drive in one of 
the cars. Another employee also demonstrated cars to a man and a woman 
and drove them away from the premises in a car which had been exposed for sale. 
No sale of any vehicle was seen to be effected on that date. 

It was contended by the appellants (i) that each of the said premises could 
lawfully be opened as a shop on the material date by reason of sched. V, para. 
1 (h), to the said Act, and that the appellants and their employees could lawfully 
be present for the purpose of serving customers; (ii) that there was no serving 
of customers within the meaning of s. 47 of the Act in connection with the 
appellants’ business as dealers in used and second-hand motor vehicles, and that 
the mere display, inspection, and demonstration of such vehicles did not amount 
in law to the serving of customers; (iii) that the Act was designed to prevent 
and render unlawful sales to customers in a shop on Sunday, but did not render 
unlawful the transactions in question, which were not sales. It was contended 
by the respondents (i) that, if the appellants or any of their employees were on 
their respective premises and were available and ready to serve in connection 
with the appellants’ businesses as dealers in used or second-hand motor vehicles, 
the offence charged was committed; (ii) that, in view of the actions of the 
appellants’ employees, the premises were not closed for the serving of customers 
within the meaning of the Act. The justices were referred to Willesden Urban 
District Council v. Morgan (1) and London County Council v. Freeman, Hardy & 
Willis (2). 

The justices were of the opinion that the contentions of the respondents were 


(1) 79 J.P. 166; [1915] 1 K.B. 349. 
(2) (1913), 77 J.P. Jo, 245. 
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correct, found the appellants guilty, and imposed a fine of £3 each. Both 
appellants appealed. 

G. J. Bean for the appellants. 

Nicklin for the respondents. 


DONOVAN, J.: Section 47 of the Shops Act, 1950, provides: 


‘“* Every shop shall, save as otherwise provided by this Part of this Act, 
be closed for the serving of customers on Sunday: Provided that a shop 
may be open for the serving of customers on Sunday for the purposes of any 
transaction mentioned in sched. V to this Act ”’, 


and in sched. V there is mentioned “ 1. The sale of . . . (h) aircraft, motor, or 
cycle supplies or accessories.” The appellant, Waterman, kept a shop which 
was lawfully open on Sunday for the sale of motor accessories. The justices 
found that in the window motor cars were displayed for sale with the prices 
on them. There were two instances of what may have been prospective cus- 
tomers being allowed by the appellant’s employees to examine a car, a discussion 
followed, but no sale took place and no money passed. What in fact happened 
was that somebody interested in a car asked, and received answers to, questions 
about it. On those facts it was contended that Waterman had infringed s. 47 
by not closing his shop for the service of customers on Sunday, the precise 
question being: Was this shop closed though there were customers there who 
might want to buy a motor car? The question is nice, but we think that the 
shop was so closed. No sale was effected. 

The purpose of the Act is to protect shop assistants, but, if a shop may lawfully 
be open, as this one might, and someone inspects a motor car which can lawfully 
be sold the next day, in our view, it is stretching the Act too far to say that the 
shop is open for the serving of customers who wish to buy a car. In the course 
of the argument the case was put of a chemist’s shop which is open on a Sunday 
for the sale of medicine; if somebody goes in for a bottle of aspirin and is shown 
a camera and how it works, it seems to us that it is extravagant to say that the 
shop is open for the sale of cameras or for the service of customers who may wish 
to buy a camera. There is no evidence, in our view, which justified the justices 
in saying thet this shop was open merely because someone came along and 
asked about a car. We think on the facts of the present case and dealing only 
with whether or not a shop may be lawfully open, that the justices adopted too 
narrow and rigorous a construction of s. 47, and we think this conviction must be 
quashed. 

The case of the appellant, Hesketh, is different in that people were taken 
for demonstration runs in a car. We think that that fact makes a material 
difference in the sense that it was some evidence from which the justices could 
reasonably draw the conclusion that the shop was not closed on Sunday as 
s. 47 requires. That being so, the appeal by Hesketh is dismissed. 


LORD GODDARD, C.J.: I agree. 


HILBERY, J.: I also agree. 
Orders accordingly. 
Solicitors: Field, Roscoe & Co., agents for Berkson & Berkson, Birkenhead 
(for the appellants); Chamberlain & Co., agents for A. G. Harrison, town clerk 


Wallasey (for the respondents). 
T.R.F.B. 
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CHANCERY DIVISION 
(Upzonn, J.) 
Feb. 9, 10, 11, 12, 15, 16, 17, Mar. 9, 1954 
SMEATON v. LLFORD CORPORATION 


Nuisance—Sewer—Overflow—Flooding of neighbouring premises—Liability of 
sanitary authority—Public Health Act, 1936 (26 Geo. 5 and 1 Edw. 8, c. 49), 
s. 31, 2. 34 (1). 

The defendant corporation, as sanitary authority for the area, owned and 
maintained a soil sewer which ran under the street in which the plaintiff had, 
since 1940, owned and occupied a house and garden. When the sewage system 
had been built in 1898 it had been properly constructed and of adequate capacity 
to deal with the area served, but, owing to the building of housing estates between 
1946 and 1949, there were now over 3,800 houses served by the sewer, and it 
had become inadequate to deal with the increased volume of sewage to be carried 
away. The sewer was kept properly cleansed by the corporation, but at times 
of heavy rain there was a serious eruption of untreated sewage which surged 
up from the sewer manhole, opposite the plaintiff's premises, flowed into the 
street, and flooded the plaintiff's garden. In 1953 there were eleven such flood- 
ings, after each of which the plaintiff had to spend two or three hours cleaning 
up the mess and slime. The flooding caused the plaintiff and his family grave 
inconvenience and constituted a serious deprivation of the ordinary and reason- 
able enjoyment of his property. The Ilford Borough Corporation Drainage Act, 
1950 (14 Geo, 6, c. xi) empowered the corporation to build a new sewage system, 
but the necessary consent to raising the capital required could not, at present, 
be obtained. The plaintiff did not allege negligence on the part of the corpora- 
tion, but he claimed an injunction and damages for nuisance and trespass. 

Hep: (i) the nuisance was constituted, not by the sewers, but by their being 
overloaded, which arose, not by any act of the corporation, but because, by s. 34 (1) 
of the Public Health Act, 1936, the corporation were bound to permit new house- 
holders to discharge their sewage into the sewers, and, therefore, the corporation 
had not caused, continued, or adopted a nuisance. 

(ii) the necessary implication from s. 31 of the Public Health Act, 1936, was 
that, provided the corporation did not “ create a nuisance ” in carrying out their 
duties, they were excluded from liability, and, therefore, on construction, s. 31 
excluded liability for escapes in the absence of negligence, and negatived the 
rule in Rylands v. Fletcher (1868) (33 J.P. 70), with the result that the corporation 
were not liable for the escape of sewage. 

Action for an injunction perpetually restraining the defendants, Ilford 
Corporation, from causing or permitting (whether by their servants or agents or 
workmen or otherwise) any liquid or solid sewage matter to escape from their 
sewer on to the plaintiff’s premises so as to occasion either a nuisance or a trespass 
or both to the plaintiff, and for damages for nuisance and trespass. 


Sir Lynn Ungoed-Thomas, Q.C., and Newsom for the plaintiff. 
Milner Holland, Q.C., and Hesketh for the defendants. 


Cur. adv. vult. 


Mar. 9. UPJOHN, J., read the following judgment. The plaintiff in this 
action is the owner and oceupier of a leasehold dwelling-house and premises 
known as No. 66, Vicarage Lane, in the borough of Ilford. The defendants are 
the sanitary authority for the borough of Ilford, and the plaintiff complains that 
the defendants are causing or permitting sewage to erupt from time to time from 
a manhole in Vicarage Lane nearly opposite the plaintiff's premises which 
seriously affects him in his occupation of his house and garden. Unlike most 
pollution actions, the facts are not really in dispute. The locus in quo is con- 
veniently described by reference to a plan of the borough of Ilford which has 
been referred to as “‘ annexure D”’. That plan shows, not far from Seven Kings 
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Station, Vicarage Lane running approximately east and west and there is 
delineated by a red enclosing line the catchment area for a soil and foul water 
sewer which passes under and along Vicarage Lane. Within and towards the 
north of the catchment area, and coloured green, are two areas both owned by the 
defendants, the more northerly being the Oaks Lane Estate and the more 
southerly being the Suffolk Road Estate. The area coloured pink within the 
catchment area denotes houses with partially separate drainage ; that is where 
part of the rainwater drains off into the foul water sewer, and not into a surface 
water drain. The exact line of the sewer in question and the position of the 
manholes during its course are shown in red. The Vicarage Lane sewer is some 
eighteen inches in diameter and carries the soil and foul water from the whole 
of the catchment area I have mentioned and discharges it into a larger twenty- 
four inch sewer in Ley Street, which is shown on annexure D to the west of the 
catchment area. 

The soil sewer in question was constructed by the predecessors of the defendants, 
the urban district council of Ilford, some time before 1898. The urban district 
council have since been incorporated into a borough by a charter, the terms of 
which obliged the borough to assume all the liabilities of the council. The action 
has, therefore, proceeded before me on the footing that the defendants are to be 
treated as the builders of the sewer and they are, of course, vested in them as the 
sanitary authority: see the Public Health Act, 1936, s. 20. In 1905 the railway 
line running north and south to the west of the catchment area was constructed, 
and the railway company then constructed a syphon for the sewer under the 
railway. The number of houses in the catchment area and served by the soil 
sewer is now over 3,800. Of these, some 318 were built by the defendants on the 
Oaks Lane Estate, for occupation by tenants, between 1946 and 1949. Those 
houses became fully occupied by tenants by about the middle of 1949. 

On the Suffolk Road Estate the defendant corporation have recently erected 
sixty flats for occupation by tenants, but at the date of the issue of the writ 
they had not been completed and were not occupied. I am informed, though it 
was not proved in evidence before me, that even today no connection to any 
soil sewer has been made for these flats. 

That, then, is a general description of the locus in quo. Now, it is not disputed 
that at times of heavy rain there is a serious eruption from the soil sewer in 
Vicarage Lane of untreated human excreta and other deleterious and maloderous 
matter. The sewage surges from the sewer up the manhole nearest to the plain- 
tiff’s premises, blows off the manhole cover and floods into the road. The 
plaintiff’s premises, together with the other premises on the south side of Vicarage 
Lane, are slightly lower than the lane, so the sewage floods over the road towards 
the south. It runs into the plaintiff’s front garden and, until he stopped the 
damp-course ventilators up, into his house. The sewage then runs by the side 
of his house on to his back garden and finally runs off into the allotment gardens 
to the south of his property. 

The plaintiff kept a record of the number of times this happened in 1953. It hap- 
pened once in April, four times in July, twice in September, three times in October 
and once in November. For the previous year the plaintiff also kept a record. 
Unfortunately, it has been lost, but he could remember at least four occasions 
when it happened. When it happens, it necessitates the most unpleasant 
operations on the part of the plaintiff, who has to take two or three hours 
clearing up the very unpleasant mess that it leaves in his front garden, and it 
then leaves a residue of nasty black slime over it. This led the plaintiff to go to 
the expense of concreting the whole of his front garden, the better to enable him 
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to clear away the black slime. Before the ventilators were blocked up, it caused 
injury to his floor, causing it to rot, and the renewal or repair of the floor, 
together with the provision of the concrete, has cost him £88. The plaintiff has 
also been put to expense in that he has built a brick wall adjoining the pavement 
to prevent flooding directly from the road, but he now receives the sewage from 
and through the garden of the adjoining property, No. 68, Vicarage Lane. The 
plaintiff is a man of modest means, and he has told me he could not afford to 
build a wall down the side of his property. The plaintiff lives in his house with 
his wife and four children, and, on one occasion, the flooding happened at a peak 
period in the morning and made it quite impossible for his two younger children 
to leave the house and go to college and school respectively. This flooding has 
been known to exist by the defendants for twenty years at least, but the plaintiff, 
who has been in occupation of his present premises since 1940, told me that it 
got worse some two years ago than it had ever been before. I am satisfied, and 
find as a fact, that this eruption or flooding from the manhole in time of heavy 
rain causes the plaintiff and his family grave inconvenience, and it constitutes 
a serious deprivation of the ordinary and reasonable enjoyment of his property 
and its amenities which he is entitled to expect. 

The facts as to flooding are not disputed by the defendants. They frankly 
say that, with the growth of the borough, the whole of their sewage system has 
become overloaded and that the borough badly needs a new sewage system. 
Steps towards provision of a new sewage system were taken before the war, but 
were abandoned during the war, and a revised scheme has since been prepared. 
The defendants have obtained an Act known as the Ilford Corporation Drainage 
Act, 1950 (14 Geo. 6 ce. lxi), which empowers them to build a new system at a 
cost of over £1,400,000. Unfortunately, they cannot at the present time obtain 
the necessary consent to the raising of the money. That is by way of history. It is 
not suggested that those facts can affect the legal liability of the defendants. 

Mr. Cotterell, a well-known civil engineer of great experience in drainage 
matters, gave evidence for the plaintiff which I can summarise quite shortly. 
In times of heavy rain the total amount of sewage, including the storm water 
from the houses which have a partially separate system of drainage, flowing down 
the soil sewer he has worked out as being something rather less than four 
hundred and fifty cubic feet per minute at peak periods.- Of this total, Mr. 
Cotterell estimates about 94 cubic feet per minute would be attributable to the 
Oaks Lane Estate—that is, two per cent. of the whole—and 0-4 per cent. to the 
Suffolk Road Estate when connected. His calculations show that if one assumes 
that the Ley Street sewer is running at anything up to full bore but no more, then 
the Vicarage Lane sewer could carry the quantity I have mentioned without 
flooding. There would be a great deal of “‘ surcharge ”’, i.e., the capacity of the 
Vicarage Lane sewer would be strained to the utmost and sewage would be 
rising in the manhole nearest to the plaintiff’s property, but it would not quite 
have exerted sufficient power to lift the manhole cover and erupt into the road 
and thence into the plaintiff's garden. Those calculations were made on the 
assumption, which was not challenged by the plaintiff, that the sewers were kept 
properly cleansed by the defendant corporation. If, however, the Ley Street 
sewer is itself in a state of “ surcharge ”’, so that sewage is rising up the Ley Street 
sewer manholes, the effect will be to create a back pressure so that less sewage 
can come down the Vicarage Lane sewer. Consequently, the pressure there is 
sufficient to blow off the manhole cover and it will cause flooding opposite the 
plaintiff’s property. The effect of that, it seems to me, is that the cause of the 
flooding is not the inadequacy of the Vicarage Lane sewer but the fact that the 
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capacity of the Ley Street sewer is itself overtaxed. I think the matter may be 
tested in this way. Short of making some tank for temporary storage, it would 
be of no use at all enlarging the Vicarage Lane sewer unless the Ley Street 
sewer is first enlarged. That seems to me a conclusion which must necessarily 
follow from the evidence given by Mr. Cotterell. 

On those facts, the plaintiff puts his claim in two alternative ways. He says, 
first, that the principle of Rylands v. Fletcher (1) is applicable to the case and 
that the defendants are absolutely responsible for any escape from the manhole 
which damages the plaintiff’s property. Secondly, he says that the defendants 
have wrongfully caused or wrongfully failed to prevent a nuisance to him as 
oceupier of his premises by causing or permitting the sewage matter to erupt 
from the manhole on to his premises. Negligence is not alleged. 

It will be convenient for the purposes of this judgment to define the word 
** discharge ”’ as meaning a discharge caused or permitted by tlie local authority 
through defined orifices or channels, built for the purpose of carrying away 
sewage, for the construction or maintenance of which they are responsible, on to 
the land of adjoining or neighbouring owners or into natural watercourses to the 
prejudice of lower riparian owners, and by the word “ escape ’”’ to mean an 
involuntary escape from the sewage system of the local authority, e.g., through 
the bursting of a sewer or, as in this case, Ly escape from manholes owing to the 
incapacity of the sewer to carry away the sewage in times of heavy rain. The 
text-book writers are at variance on the question whether the principle of 
Rylands v. Fletcher (1) is truly a particular example of the general law relating to 
nuisance or ought to be treated as something sui generis. I do not propose to 
enter that controversial field, but, solely for the purpose of defining the language 
I use in this judgment, I propose to use the phrases “ liability in nuisance ”’ or 
‘** nuisance ”’, on the one hand, and “‘ absolute liability ’’, on the other, as con- 
trasting terms. Thus, if a man is absolutely liable on the principle of Rylands v. 
Fletcher (1), he is liable not only for discharges but escapes. On the other hand, a 
person is liable in nuisance to an adjoining or neighbouring occupier if he himself 
causes a nuisance, e.g., if he discharges sewage over the land of the occupant to 
his damage or if he knows of an existing nuisance emanating from his own land 
but “ continues ”’ it by failing to take reasonable steps to prevent it: see Barker 
v. Herbert (2), a case of nuisance adjoining a highway which was treated, 
however, as of general application in Sedleigh-Denfield v. O'Callaghan (3). In my 
judgment, in order to establish liability for continuing a nuisance by failing to 
prevent it, one must necessarily prove that the person so failing must be in a 
position to take effective steps to that end. The point did not arise directly for 
decision in those cases, but I respectfully think that Lorp ATKIN was speaking 
with exact accuracy when he said in the last-mentioned case: 


“In my opinion, the defendants clearly continued the nuisance, for they 
come clearly within the terms I have mentioned above. They knew the 
danger, they were able to prevent it, and they omitted to prevent it.”’ 


A person may also be liable in nuisance if he “ adopts "’ a nuisance by making any 
use of the erection, building, bank or artificial contrivance which constitutes the 
nuisance: see per Lorp MauGuam (ibid., 358). 

I propose to deal first of all with liability in nuisance. The plaintiff, in his 
re-amended statement of claim, relied on a number of matters to support his 


(1) (1866), 30 J.P. 436; L.R. 1 Exch. 265; affd. H.L. sub nom. Rylands v. Fletcher, 
(1868), 33 J.P. 70; L.R. 3 H.L. 330. 
(2) 75 J.P. 481; [1911] 2 K.B. 633. 
(3) [1940] 3 All E.R. 349; [1940] A.C. 880, 
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claim in nuisance, but, at the close of his case, he very properly abandoned 
some of them, and the only remaining claims are now set out in para. 6, para. 8, 
para. 9, para. 13 and para. 14 of his statement of claim, and I will deal with them 
in order, reading the relevant paragraphs as I permitted them to be informally 
further arnended at the close of the plaintiff's case. 

Paragraph 6 alleges that the said soil sewer was constructed by the defendants. 
That is admitted, but it is no longer alleged that it was constructed in a defective 
manner or that it was originally inadequate for the needs of the neighbourhood. 
No doubt, the defendants’ whole sewage system has now become totally inadequate 
to deal with the increased volume of sewage which it now has to carry, but that 
cannot give rise to a claim for nuisance; the only remedy of the injured party 
is to complain to the Minister: see Pride of Derby & Derbyshire Angling Assocn., 
Lid. v. British Celanese, Ltd. (1), per Denninea, L.J., where he refers to the 
earlier cases. 


Paragraph 8 is in these terms: 


“The defendants have erected over 300 houses on their Oaks Lane 
Estate. ‘The sewage from all such houses is discharged by the defendants 
into the said soil sewer.” 


That, again, is admitted and it follows that the defendants are responsible for 
causing something up to two per cent. of the sewage from the whole catchment 
area to pass into the sewer. However, there was no evidence before me that the 
connection made to the Vicarage Lane sewer in 1949, when the flats were already 
fully occupied, sensibly increased the flooding. The only increase of which I 


have heard has been in the last two years. Mr. Cotterell in his evidence never 
stated that the discharge from this estate was a cause of the flooding. This is not 
at all the case of a local authority connecting up a large new building estate to an 
existing sewer which is entirely inadequate to deal with the increased quantity 
of sewage. The plaintiff submits that the defendants are causing, or at any 
rate contributing to the cause of, the flooding by putting an additional two 
per cent. of the sewage into the sewer which the defendants well knew had an 
insufficient outlet at the Ley Street end. That is an attractive argument, but, 
on the whole, I do not think it is correct. The flooding is caused, or partly caused, 
by the sewage from the Oaks Lane Estate in this sense, that there would be no 
flooding if there was no sewage or only a small quantity of sewage coming in the 
sewer at all. But the evidence of Mr. Cotterell, which I have already summarised, 
establishes that the real cause of the flooding is not the inability of the Vicarage 
Lane sewer to take all the sewage poured into it, although it is only just sufficient 
in times of heavy rain, but the inability of the Ley Street sewer to carry it away, 
and, in my judgment, the plaintiff's claim under this head fails. The plaintiff 
in his statement of claim does not complain of the insufficiency of the Ley Street 
sewer. Even if I were to come to a different conclusion, it is admitted that under 
this head of complaint an injunction would have to be limited to restricting a 
discharge from the Oaks Lane Estate, and, in the particular circumstances of 
this case, I should hesitate long before granting any such injunction, which 
would not appear to benefit the plaintiff in any way. 

The next complaint is contained in para. 9. That relates to the Suffolk Road 
Estate and the same considerations apply as to the Oaks Lane Estate, but with 
these differences: First, the discharge of sewage contemplated from that estate 
is only 0°4 per cent. of the total intake, and, secondly, the sewer from that estate 
has not yet been connected. I say no more about that claim. 


1) 117 J.P. 52; [1953] 1 All E.R. 179; [1953] Ch. 149. 
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The next complaint is in para. 13 in these terms: 


“The defendants have for many years continued to maintain the said 
soil sewer constructed as hereinbefore mentioned, well knowing that the 
same caused flooding in Vicarage Lane and the premises adjacent thereto ”’ 


That, again, is admitted. 

No doubt, the defendants are bound to provide and maintain the sewers (see 
the Public Health Act, 1936, s. 14), but they are not thereby causing or adopting 
the nuisance. It is not the sewers that constitute the nuisance; it is the fact 
that they are overloaded. That overloading, however, arises not from any act 
of the defendants but because, under the Public Health Act, 1936, s. 34, subject 
to compliance with certain regulations, they are bound to permit occupiers of 
premises to make connections to the sewer and to discharge their sewage therein, 
and that, excluding the Oaks Lane Estate, accounts for ninety-eight per cent. 
of the sewage in the sewer. Nor, in my judgment, can the defendant corporation 
be said to continue the nuisance, for they have no power to prevent the ingress 
of sewage into the sewer. 

The last ground of complaint is in para. 14 in these terms: 


** By reason of the matters hereinbefore stated, the defendants discharge 
the excess sewage in times of rain from the said manhole in Vicarage Lane 
on to an area of allotment gardens belonging to the defendants, and lying 
south of the plaintiff’s premises through the plaintiff's premises in preference 
to discharging the same by a route to the west of No. 62, Vicarage Lane 
where the defendants’ said allotments abut immediately on Vicarage Lane ”’ 


Briefly, the plaintiff contends that his cause of action is flooding of his property 
and not flooding generally and that, as the sewer ultimately floods to the 
allotment gardens anyway, the defendant corporation ought to take the sewage 
there by direct means. No one disputes the right of the plaintiff to erect a 
wall round his property to prevent flooding on his own land, although it may cause 
additional injury to adjoining owners, but, if the defendants take active steps 
by building walls or channels or pipes so as to canalise the sewage directly on 
to the allotments, it seems to me plain that they would then themselves be 
causing a nuisance to the occupants of those allotments and liable in an action 
for nuisance by such occupants. It would no longer be a case of escape, but 
would be one of discharge. This court could not properly make an order which 
would, as it seems to me, inevitably cause an actionable wrong to the adjoining 
occupiers. 

In my judgment, the plaintiff, therefore, fails to establish that the defendants 
have caused, continued or adopted a nuisance, and this part of his action fails. 

I must now turn to the very difficult question whether the rule in Rylands v. 
Fletcher (1) applies to the flooding from the Vicarage Lane sewer. If the principle 
of Rylands v. Fletcher (1) is applicable, the defendants are plainly liable for the 
escape from their sewer, and it is not suggested that they can avoid liability on 
the ground of vis major. The locus classicus for the principle is to be found in 
the judgment of BLackBurN, J., in Fletcher v. Rylands (1), in the following 
passage which was quoted with approval when the case reached the House of 
Lords: 

‘ We think that the true rule of law is, that the person who for his own 
purposes brings on his lands and collects and keeps there anything likely 
to do mischief if it escapes, must keep it in at his peril, and, if he does not do 


(1) (1866), 30 J.P. 436; L.R. 1 Exch. 265; affd. H.L. sub nom. Rylands v. Fletcher. 
(1868), 33 J.P. 70; L.R. 3 H.L. 330. 
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so, is prima facie answerable for all the damage which is the natural con- 
sequence of its escape. He can excuse himself by showing that the escape 
was owing to the plaintiff's default; or perhaps that the escape was the 
consequence of vis major, or the act of God; but as nothing of this sort 
exists here, it is unnecessary to inquire what excuse would be sufficient. 
The general rule, as above stated, seems on principle just. The person 
whose grass or corn is eaten down by the escaping cattle of his neighbour, 
or whose mine is flooded by the water from his neighbour’s reservoir, or 
whose cellar is invaded by the filth of his neighbour’s privy, or whose habita- 
tion is made unhealthy by the fumes and noisome vapours of his neighbour’s 
alkali works, is damnified without any fault of his own; and it seems but 
reasonable and just that the neighbour, who has brought something on his 
own property which was not naturally there, harmless to others so long as 
it is confined to his own property, but which he knows to be mischievous 
if it gets on his neighbour's, should be obliged to make good the damage 
which ensues if he does not succeed in confining it to his own property. But 
for his act in bringing it there no mischief could have accrued, and it seems 
but just that he should at his peril keep it there so that no mischief may 
accrue, or answer for the natural and anticipated consequences. And upon 
authority, this we think is established to be the law whether the things so 
brought be beasts, or water, or filth, or stenches °’. 


In Rylands v. Fletcher (1) the court was in fact dealing with an escape of water, 
but the same principle was applied as between adjoining owners in relation to 
sewage in Humphries v. Cousins (2). 

So far as the researches of counsel go, this principle was first applied in sewage 
disposal cases against local authorities in 1906 by Buckiey, J., in Hobart v. 
Southend-on-Sea Corpn. (3), where he said: 


* The plaintiff is entitled to the enjoyment of a several fishery; he has a 
right to enjoy the land for the purpose of laying oysters there. That right 
of his in the land is interfered with by nuisance caused by the discharge by 
the defendants from their pipes of offensive matter in such a way as that it 
reaches the plaintiff’s layings. Upon the principle of Fletcher v. Rylands (1) 
and the decisions upon which that case is founded, the defendants must keep 
their noxious matter from trespassing upon their neighbour’s land. Tenant 
v. Goldwin (4) is an express authority upon this point ”’. 

That decision was referred to with approval by VAUGHAN WILLIAMs, L.J., in 
the Court of Appeal in the same year in Foster v. Warblington Urban Council (5). 
The same principle was stated by Parker, J., in Jones v. Llanrwst Urban 
Council (6) in an oft-quoted passage. That case was expressly followed by 
Vaisey, J|., in Haigh v. Deudraeth Rural District Council (7), and by 
HARMAN, |J., in the Pride of Derby case (8). Counsel for the plaintiff forcibly 


argues thal | should consider these authorities, extending over a period of 


nearly forty years, to be binding on me. It is to be observed, however, that 
all those cases were cases of discharge and the plaintiff would have succeeded 


(1) (1866), 30 J.P. 436; LR. 1 Exch. 265; affd. H.L. sub nom. Rylands v. Fletcher, 
(1868), 33 J.P. 70; L.R. 3 H.L. 330. 
(2) (1877), 41 J.P. 280; 2 C.P.D. 239; on appeal C.A., 46 L.J.Q.B. 442. 
(3) (1906), 70 J.P. 192. 
(4) (1704), 1 Salk. 21, 360 (91 E.R. 20, 314). 
(5) 70 J.P. 233; [1906] 1 K.B. 648. 
(6) 75 J.P. 68; [1911] 1 Ch. 393. 
(7) 110 J.P. 97; [1945] 2 All E.R. 661. 
8) 117 J.P. 52; [1953] 1 All E.R. 179; [1953] Ch. 149. 
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in an action for nuisance without invoking the principle of absolute liability, 
though, no doubt, they must all be treated as direct decisions on the applic- 
ability of the rule in Rylands v. Fletcher (1). 

When the Pride of Derby case (2) went to the Court of Appeal, the members 
of the court clearly decided the liability of the defendants on the ground of 
nuisance and left open the question of absolute liability. Sm Raymonp 
EVERSHED, M.R., said: 

‘“* Tt was suggested that local authorities have a special immunity from the 
so-called rule in Rylands v. Fletcher (1). I am not, as at present advised, 
satisfied that that is so. Parker, J., clearly applied the rule in Jones v. 
Llanrwst Urban Council (3). So far as relevant to the facts as they are in the 
present case, I think that the result is the same whether that which is 
complained of would render the doer of the act liable on the grounds of 
nuisance or on the grounds of the rule in Rylands v. Fletcher (1), if applicable. 
In either case the question depends on whether the Public Health Act or the 
special Act, as the case may be, provides, on the principles stated, a defence 
to the claim which otherwise would lie ”’. 


DENNING, L.J., went rather further and said: 


“* In this case, negligence is not alleged. The only cause of action available 
to the plaintiffs is an action for nuisance. I pause here to say that I doubt 
whether the doctrine of Rylands v. Fletcher (1) applies in all its strictness to 
cases where a local authority, acting under statutory authority, builds 
sewers which afterwards overflow, or sewage disposal works which later 
pour out a polluting effluent, for the simple reason that the use of land for 
drainage purposes by the local authority is ‘ such a use as is proper for the 
general benefit of the community ’, and is on that ground exempt from the 
rule in Rylands v. Fletcher (1); see Rickards v. Lothian (4), per Lorp 
Movtron ([1913] A.C. 280), approved by the House of Lords in Read v. 
J. Lyons & Co., Lid. (5), per Viscount Suwon ([1946] 2 All E.R. 475) and 
per Lorp Uruwarr (ibid., 484); and also on the ground of statutory 
authority: see Hammond v. St. Pancras Vestry (6) per Brett, J. (L.R. 9 
C.P. 322).” 


That passage in the lord justice’s judgment is really the foundation of the 
attack by the defendants on the principle of absolute liability. 

Counsel for the defendants argued that the principle of absolute liability did 
not apply for four reasons: (i) The defendants do not collect the sewage on to 
their own land. (ii) The defendants do not collect it for “‘ their own purposes ”, 
but, in contrast, “‘for the benefit of the community ”’, and the principle is 
applicable only to the former case. (iii) The construction and use of a sewer 
for the benefit of the inhabitants is not an unnatural use of land such as to bring 
the principle into play; and (iv) The principle does not apply to persons who 
are acting under statutory duty. 

On the first point, no doubt, the defendants are under a duty to provide sewers 
and a sewage disposal system. The sewers vest in them, and they are bound 
to permit owners and occupiers of premises to discharge sewage into their 


(1) (1866), 30 J.P. 436; L.R. 1 Exch. 265; affd. H.L. sub nom. Rylands v. Fletcher, 
(1868), 33 J.P. 70; L.R. 3 H.L. 330. 
(2) 117 J.P. 52; [1953] 1 All E.R. 179; [1953] Ch. 149. 
(3) 75 J.P. 68; [1911] 1 Ch. 393. 
(4) [1913] A.C. 263. 
(5) [1946] 2 All E.R. 471; [1947] A.C. 156. 
(6) (1874), 38 J.P. 456; L.R. 9 C.P. 316. 
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sewers. I have already referred to the relevant sections of the Public Health 
Act, 1936, which re-enacted sections to the same effect in the Public Health Act, 
1875. It is said that, in those circumstances, it is not correct to speak of the 
defendants as collecting sewage on their own land. I reject that contention. 
The defendants do collect, although they may be under a duty to do so, and they 
collect it into a sewer vested in them. 


On the second point, counsel for the defendants properly drew my attention to the 
use of the words “ for their own purposes "’ in Rylands v. Fletcher (1) and in some 
subsequent cases, and he contrasts that with uses “‘ beneficial to the community ”’. 
Apart from authority, I see much difficulty in drawing a line between the two 
types of user unless, which is not suggested, the latter class be confined to 
charitable operations as understood in these courts. I agree with the submission 
of counsel for the plaintiff that “‘ what is beneficial to the community ’’ cannot 
depend on the personality of the owner of the land who brings the substance on 
to it, but must depend entirely on the act under discussion. To collect and dispose 
of sewage is clearly beneficial to the community; so is the provision of water, 
and that must be so whether the undertaker providing the water does so as a 
local authority or for his own purposes in the sense of making private profit. 
The provision of industrial water (i.e., water under pressure for operating 
hydraulic lifts and other operations) seems also beneficial to the community, 
but undertakers have been held to be absolutely liable: Charing Cross Electricity 
Supply Co. v. Hydraulic Power Co. (2), a case to which I shall return later. The 
provision of transport is plainly beneficial to the community, whether carried 
on for profit or by a local authority, yet can it be that a transport authority is 
not, but a profit-making company is, absolutely liable for permitting an escape 
of oil and filth from their depot ? The provision of theatres and cinemas may be 
regarded as beneficial to the community, but equally the proprietors may be 
using the land for their own purpose in that they attract the public to make a 
profit. The same was true of coal mining operations, at any rate before 
nationalisation, and of many ordinary trading operations, and no satisfactory 
definition contrasting and defining the two conceptions was suggested to me. 


In support of the proposition I was referred to certain authorities. The first 
was Nichols v. Marsland (3) in the Court of Exchequer. There BRaMwELL, B., 
referred to a “reasonable use of property in a way beneficial to the com- 
munity”, but it is clear he was contrasting such user with the man who 
kept a tiger for his own amusement, the animal’s chain being sundered by light- 
ning. As I read his remarks, he was not saying that the principle of absolute 
liability applied to the latter, but not to the former, case. He was saying that in 
the former case the owner, who was prima facie absolutely liable, would be excused 
from that liability if the escape occurred through the act of a third party, or 
vis major, whereas the keeper of a tiger might be liable even where the chain 
was sundered by an act of God. It seems to me clear that BramMwE 1, B., spoke 
of “ reasonable use of property in a way beneficial to the community ”’ as in- 
cluding ordinary trading operations, for he included in such user a man who 
built “for his own purposes” a chimney fifty feet high (ibid., 259). That 
authority seems to me to be against, rather than in favour of, the proposition 
of the defendants. When the case went to the Court of Exchequer Chamber, it 
turned entirely on a question of vis major. 


(1) (1866), 30 J.P. 436; L.R. 1 Exch. 265; affd. H.L. sub nom. Rylands v. Fletcher, 
(1868), 33 J.P. 70; L.R. 3 H.L. 330. 
(2) 78 J.P. 305; [1914] 3 K.B. 772. 
(3) (1875), L.R. 10 Exch. 255; affd. C.A., (1876), 41 J.P. 500; 2 Ex.D. 1. 
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The next authority relied on was Rickards v. Lothian (1), a decision of the 
Privy Council, the judgment being delivered by Lonp Mouton. In that case 
a lavatory basin on the top floor of a building overflowed and damaged the 
occupiers of a lower floor, the overflow being caused by the malicious act of a 
third party. The Privy Council decided that, assuming the principle of absolute 
liability to apply, the owner of the upper storey was excused, as the escape 
was the malicious act of a third party. But Lorp MovutrTon continued: 


“Tt is not every use to which land is put that brings into play that 
principle. It must be some special use bringing with it increased danger to 
others, and must not merely be the ordinary use of the land or such a use 
as is proper for the general benefit of the community.” 


That case, in my judgment, sought to establish the proposition that to bring 
water on to land for ordinary domestic purposes did not bring into play the 
principle of Rylands v. Fletcher (2). That had already been decided in Ross v. 
Fedden (3), a decision in the Court of Queen’s Bench on appeal from a county 
court, of a court of which BLackBuRN, J., was a member, though for myself I 
do not find it easy to discover the exact principle on which it was decided. In 
Humphries v. Cousins (4) the court distinguished that case on the not very 
satisfactory ground that Rylands v. Fletcher (2) applied to adjoining owners but 
not to subjacent owners in the same house. 

Counsel for the defendants also relied on Green v. Chelsea Waterworks Co. (5), 
to which I shall refer later. The distinction in that case, however, was not 
between user for a person’s own purposes and purposes beneficial to the com- 
munity, but between his own purposes and statutory purposes. 

With all respect to the observations of Dennina, L.J., in the Pride of Derby 
case (6), to which I have already referred, in my judgment, the authorities do 
not establish the proposition that a local authority is exempt from the principle 
of absolute liability on the ground that use of land for sewage collection purposes 
is such @ use as is proper for the general benefit of the community. I differ from 
him with the less hesitation as junior counsel before me, both of whom were 
engaged in the Pride of Derby case (6), tell me that Rickards v. Lothian (1) 
was not cited to him in argument, nor was the principle now under review 
discussed, while I have had the advantage of a very full debate on the matter. 
I will only add that the approval given to Rickards v. Lothian (1) by Viscount 
Srmon and Lorp Urawarrt in Read v. J. Lyons & Co., Ltd. (7) was only in general 
terms, the actual decision in that case not being on this point at all. 

The next proposition sought to be established, viz., that this is a natural user 
of the land, or, perhaps more accurately, not such an unnatural user as to bring 
the principle of absolute liability into play, in a sense stems from the last proposi- 
tion, and counsel for the defendants relied on Rickards v. Lothian (1) and Ross 
v. Fedden (3), to which I have already referred, and to some extent on some 
observations of the late Viscount Simon in Read v. J. Lyons & Oo., Ltd. (7). 
Those observations do, at all events, show that what is or is not a natural user 
of land for the purposes of the rule awaits authoritative determination. 

I confess that, apart from authority, I should have thought that to bring 

(1) [1913] A.C. 263. 
(2) (1866), 30 J.P. 436; L.R. 1 Exch. 265; affd. H.L. sub nom. Rylands v. Fletcher, 
(1868), 33 J.P. 70; L.R. 3 H.L. 330. 
(3) (1872), 36 J.P. 791; L.R. 7 Q.B. 661. 
(4) (1877), 41 J.P. 280; 2C.P.D. 239; on appeal C.A., 46 L.J.Q.B. 442. 
(5) (1894), 70 L.T. 547. 


(6) 117 J.P. 52; [1953] 1 All E.R. 179; [1953] Ch. 149. 
(7) [1946] 2 All E.R. 471; [1947] A.C. 156. 
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water for domestic purposes into a dwelling-house and to erect and use a privy 
thereon were characteristically the same type of user of land. I should have held 
that a man who permitted an escape, either of water from his pipes or sewage 
from his privy, would be under the same type of liability, i.e., he would either 
be subject to the rule of absolute liability on the ground that he has brought 
water and sewage not naturally there on his land, or be exempt for the reason 
that user in each case is a normal and natural user of the land. Yet, as I have 
shown, BLackBuRN, J., himself has stated that to allow an escape of filth 
from his privy brings the principle of absolute liability into play, while to 
permit an escape from a domestic water supply does not. It may be that 
the distinction between the two classes is to be found in Humphries v. Cousins 
(1) or turns on the fact that, while sewage is inherently noxious, water is not, 
though the latter, when it escapes, may do just as great or greater damage than 
the former. Whatever may be the law, however, as regards use of land for 
ordinary domestic purposes, in my judgment, different considerations arise 
when a local authority collects, even though under a duty to do so, large quantities 
of sewage which they are bound to dispose of. To collect into a sewer a large 
volume of sewage, inherently noxious and dangerous and bound to cause great 
damage if not properly contained, cannot be described, in my judgment, as a 
natural user of land. Accordingly, in my judgment, a local authority cannot 
claim exemption from the rule on this point. If I held otherwise, I should be 
disregarding the long line of authority typified by the Llanrwst case (2), and I 
do not think it is open to me so to hold, even if I was disposed to do so. 


The fourth point of counsel for the defendants is that a local authority 
carrying out statutory duties is not liable on the principle of Rylands v. Fletcher 
(3) at all. Before referring to the two cases on which he particularly relies, it 
will be convenient to refer to a long line of cases which he says, and says rightly, 
also supports his submission. They start with Glossop v. Heston & Isleworth 
Local Board (4), which was followed in A.-G. v. Dorking Guardians (5), 
Stretton’s Derby Brewery Co., Ltd. v. Derby Corpn. (6), Robinson v. Workington 
Corpn. (7), Harrington (Earl) v. Derby Corpn. (8) and Hesketh v. Birmingham 
Corpn. (9). I do not propose to review those cases in any detail, but in each 
case (except, possibly, Lord Harrington’s case (8), which was a very special case) 
the local authority were held not liable for permitting a discharge through 
sewers which they inherited from an earlier local authority (Glossop (4) and 
Dorking (5)) or for an escape from sewers or watercourses which they had 
themselves constructed (Stretton’s Derby Brewery (6), Robinson (7) and Hesketh 
(9)). The importance of these cases is that in not one of them was it suggested 
that the principle of Rylands v. Fletcher (3) had any application. In no case was 
Rylands v. Fletcher (3) mentioned, according to the reports, except in the Stretton’s 
Derby Brewery case (6). In that case the plaintiffs did not rely on Rylands v. 
Fletcher (3), but counsel for the defendants arguendo said: 


“The defendants are not within the doctrine of Rylands v. Fletcher (3), 


(1) (1877), 41 J.P. 280; 2C.P.D. 239; on appeal C.A., 46 L.J.Q.B. 442. 
(2) 75 J.P. 68; [1911] 1 Ch. 393. 
(3) (1866), 30 J.P. 436; L.R. 1 Exch. 265; affd. H.L. sub. nom. Rylands v. Fletcher, 
(1868), 33 J.P. 70; L.R. 3 H.L. 330. 
(4) (1879), 44 J.P. 36; 12 Ch.D. 102. 
(5) (1882), 20 Ch.D. 595. 
(6) [1894] 1 Ch. 431. 

(7) 61 J.P. 164; [1897] 1 Q.B. 619. 

(8) 69 J.P. 62; [1905] 1 Ch. 205. 
(9) 88 J.P. 77; [1924] | K.B. 260. 
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for they are not bound to warrant that their sewer will retain what is sent 

into it”. 

According to the report, the remark appears to have passed without challenge. 
It is said that if the rule in Rylands v. Fletcher (1) applied, then in each case the 
decision would have been the other way. I am not satisfied that that is right, 
at any rate in relation to the three escape cases, but at all events the criticism 
can be made that no one appeared to think the rule had any relevance, and in 
the three escape cases there was no discussion in any judgment whether the relevant 
statutory provisions abrogated or limited the rule. 

It was further submitted, and, in my judgment, rightly, that Robinson’s case 
(2) was on its facts indistinguishable from the present, and I must refer to it. It 
was an action to recover damages for injuries sustained through the insufficiency 
of sewers vested in and constructed by (see Pride of Derby, Ltd. v. British Celanese, 
Ltd. (3)), the borough of Workington. The sewer was adequate at the time 
it was built, but became inadequate when a number of new houses were built 
and drained into the sewer. The result was that the sewage overflowed and 
backed into the plaintiff's houses causing the injury complained of. The 
Court of Appeal held that the action failed and that the plaintiff’s only 
right was to complain to the Local Government Board under the Public Health 
Act, 1875, s. 299. 

Lorp Esuer, M.R., said: 


“It is obvious that the drains were efficiently built, and were not out 
of repair. There is no evidence to support the action on this ground, and 
the real complaint is that the defendants had not caused to be made such 
sewers as were necessary for effectually draining their district. Whether, 
as has been suggested, this obligation relates to sewers for draining the whole 
district, I do not say; but assuming that the case can be brought within 
s. 15 of the [Public Health Act, 1875], and that the defendants are in default, 
that is an act of non-feasance on their part, and not an act of misfeasance. 
If it were not for the statute, there would be no duty on the defendants to 
do anything in the matter, and a default on their part is dealt with by a 
remedy provided by the same statute. I have no hesitation in saying that 
that is the only remedy which is available. It has been laid down for many 
years that, if a duty is imposed by statute which but for the statute would not 
exist, and a remedy for default or breach of that duty is provided by the 
statute that creates the duty, that is the only remedy. The remedy in 
this case is under s. 299, which points directly to s. 15, and shows what is to 
be done for default of the duty imposed by that section. That is not the 
remedy sought for in this action, which is brought to recover damages ”’. 


The other members of the court delivered judgments to the same effect. 

The distinction between non-feasance and misfeasance as forming a basis for 
the explanation of these cases, however, appealed neither to Str RayMonpD 
EvERSHED, M.R., nor to DENNING, L.J., in the Pride of Derby case (3). The 
Glossop (4) line of cases certainly seems to have proceeded on the basis that there 
was no absolute liability on a local authority to prevent an escape of sewage and, 
further, they were not even liable for a discharge through inherited sewers 
unless they were negligent. Liability in such cases, it seems, was determined 
(1) (1866), 30 J.P. 436; L.R. 1 Exch. 265; affd. H.L. sub nom. Rylands v. Fletcher, 

(1868), 33 J.P. 70; L.R. 3 H.L. 330. 
(2) 61 J.P. 164; [1897] 1 Q.B. 619. 

(3) 117 J.P. 52; [1953] 1 All E.R. 179; [1953] Ch. 149. 
(4) (1879), 44 J.P. 36; 12 Ch.D. 102. 
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on the footing that there was no liability unless it was imposed by statute on 
the local authority on whom the statutory duty to construct or maintain the 
sewers was imposed. Lorp EsHeEr’s views in the passage I have quoted could 
not be clearer. I find it impossible to reconcile the principles on which these 
cases proceeded with the principle laid down in the Llanrwst (1) line of cases, 
and I do not propose to add to the many pages of the law reports which have 
been devoted to attempts to explain them. It may be that, having regard to 
the manner in which the plaintiff's claim in each of the Glossop (2) line of cases 
was framed, viz., on the basis of a breach of statutory duty, the point was never 
seriously considered. It may be noted in passing that Buckuery, J., who decided 
the Harrington case (3) in 1904, himself introduced the principle of absolute 
liability two years later in the Southend case (4). 

This brings me to the two cases on which counsel for the defendants particularly 
relies in support of his proposition. The first is Hammond v. St. Pancras Vestry 
(5). In that case a sewer vested in the local authority became choked up without 
negligence on the part of the authority and “ escaped ” on the plaintiff's land. 
The plaintiff brought an action against the vestry, charging them with breach 
of their duty under the Metropolis Local Management Act, 1855, s. 72, to keep 
their sewers cleansed. Rylands v. Fletcher (6) was not relied on. Brett, J., 
said: 

“It would seem to me to be contrary to natural justice to say that 
Parliament intended to impose upon a public body a liability for a thing 
which no reasonable care and skill could obviate. The duty may notwith- 
standing be absolute: but, ifso, it ought to be imposed in the clearest possible 
terms. The intention of the legislature is to be gathered from the language 
used and the subject-matter. Where the language used is consistent with 
either view, it ought not to be so construed as to inflict a liability, unless the 
party sought to be charged has been wanting in the exercise of due and 
reasonable care in the performance of the duty imposed. According to my 
view of s. 72, therefore, the vestry or district board are not to be held liable 
for not keeping their sewers cleansed at all events and under all circumstances ; 
but only where by the exercise of reasonable care and diligence they can and 
ought to know that they require cleansing, and where by the exercise 
of reasonable care and skill they can be kept cleansed ”’. 


The next case, Green v. Chelsea Waterworks Co. (7), as its name implies, was 
concerned, not with a sewer, but with water supplied by an undertaker having 
statutory powers. The headnote is this: 


“ A main belonging to a waterworks company burst, and the water flooded 
the plaintiffs’ premises, causing considerable damage. Held, that the 
company, being authorised by Act of Parliament to lay the main, and 
having been guilty of no negligence, were not liable in damages to the 
plaintiffs.” 

LinpD.ey, L.J. (with whom the other lords justices concurred), said: 
“Tt was argued that the company were liable by reason of the doctrine 


(1) 75 J.P. 68; [1911] 1 Ch. 393. 
(2) (1879), 44 J.P. 36; 12 Ch.D. 102. 
(3) 69 J.P. 62; [1905] 1 Ch. 205. 
(4) (1906), 70 J.P. 192. 
(5) (1874), 38 J.P. 456; L.R. 9 C.P. 316. 
(6) (1866), 30 J.P. 436; L.R. 1 Exch. 265; affd. H.L. sub nom. Rylands v. Fletcher, 
(1868), 33 J.P. 70; L.R. 3 H.L. 330. 
(7) (1894), 70 L.T. 547. 
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in Rylands v. Fletcher (1), and it was said that this was like the case of a 
landowner who stores water on his land so as to become a source of danger 
to his neighbours, and that consequently the defendants were bound to show 
that they were relieved by the Acts of Parliament under which the company 
was constituted from the duty of keeping the water in their pipes. The fault 
of that argument is in the major proposition. Rylands v. Fletcher (1) was . 
not a case of a company authorised to lay down water pipes by Act of 
Parliament. It was a case of a private individual storing water on his own 
land for his own purposes ”’. 


Then, after quoting from Rylands v. Fletcher (1), the lord justice continued: 


“It is possible that that principle might have been applied to companies 
having statutory authority to make railways or carry water, but the court 
has declined to extend it to such cases. The same argument was used without 
success in the case of Dunn v. Birmingham Canal Co. (2), where, without 
any negligence on the part of the company, water from the canal had flooded 
the plaintiff's mine. It was there held that the defendants were not liable 
expressly on the ground that the doctrine of Rylands v. Fletcher (1) was 
inapplicable to a company which was doing what it was authorised to do by 
Act of Parliament. That case is not to be extended beyond the legitimate 
principle on which the House of Lords decided it. If it were extended as far 
as strict logic might require, it would be a very oppressive decision. Here 
the defendant company were only doing what they were authorised to do by 
their Act, and as they were not guilty of negligence they are not liable for 
damage ”’. 

That case, as appears from the judgment of Maruew, J., in the court below, 
proceeded on the footing that, as the company were under a statutory duty to 
maintain a continuous supply of water, it was an inevitable consequence that 
there would be occasional bursts in the pipe and consequential damage. 

That case was distinguished by Lorp SuMNER, sitting in the Court of Appeal, 
in Charing Cross Electricity Supply Co. v. Hydraulic Power Co. (3), a case I 
have already mentioned, where he held that the defendant company, who had 
statutory powers to supply water under pressure for industrial purposes, was 
liable on the principle of Rylands v. Fletcher (1). Logp Sumyup said: 


“ Another argument is based upon the language of the defendants’ Acts 
of Parliament. The Act of 1871 incorporated the undertakers and recited 
that they proposed to carry on an undertaking that was beneficial to the 
public. They are not incorporated as waterworks supply companies with an 
obligation to supply water to the public, but they are given powers of taking 
water and of laying mains without being under obligation to keep their mains 
charged with water at high pressure, or at all. This serves at once to 
distinguish the class of cases of which Green v. Chelsea Waterworks Co. (4) 
was an illustration, where the principle is that if the legislature has directed 
and required the undertaker to do that which caused the damage, his liability 
must rest upon negligence in his way of doing it, and not upon the act itself. 
In the Act of 1871 there was no clause in pari materia with cl. 17 of the 
[London Hydraulic Powers Act, 1884] which is: ‘ Nothing in this Act shall 


(1) (1866), 30 J.P. 436; L.R. 1 Exch. 265; affd. H.L. sub nom. Rylands v. Fletcher, 
(1868), 33 J.P. 70; L.R. 3 H.L. 330. 
(2) (1872), L.R. 8 Q.B. 42. 
(3) 78 J.P. 305; [1914] 3 K.B. 772. 
(4) (1894), 70 L.T, 547, 
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exempt the company from any indictment, suit, action, or other proceeding 
at law or in equity in respect of any nuisance caused by them’ ”’. 


In the circumstances, it seems to me that the judgment of Liyp.ey, L.J., in the 
Chelsea Waterworks case (1) stated the law in terms that were too wide. It 
was really a case where the inevitable result of carrying out the statutory duty 
would result in damage from time to time and so by necessary implication the 
statute excused the company from liability where there was no negligence on 
the principle exemplified in Metropolitan Asylum District Managers v. Hill (2). 

I turn, then, to the relevant statutory provisions applicable to this case. It 
has not been, and obviously could not be, suggested that the statutory duty to 
construct and maintain sewers leads inevitably to flooding through overloading 
the sewer which began some thirty-five years later. The whole question turns 
on the Public Health Act, 1936, s. 31, which is in these terms: 


“* A local authority shall so discharge their functions under the foregoing 
provisions of this Part of this Act as not to create a nuisance ”’. 


That section necessarily implies, in my judgment, that, provided the defendants 
do not “ create a nuisance ” in carrying out their duties, they are to be absolved 
from liability. What, then, does the section mean by “ not to create a nuisance ”’? 
So far as this court is concerned, it must be taken as settled that the proper 
construction to be given to the section is to exclude liability for escapes in the 
absence of negligence and, therefore, to negative the rule in Rylands v. Fletcher (3): 
see Hammond v. St. Pancras Vestry (4), to which I have already referred, and 
Stretton’s Derby Brewery Co.’s case (5), where Romer, J., had to consider the 
Public Health Act, 1875, s. 19. Section 19 was in these terms: 


“ Every local authority shall cause the sewers belonging to them to be 
constructed covered ventilated and kept so as not to be a nuisance or 
injurious to health, and to be properly cleansed and emptied ”’. 


Romer, J., said: 


“ Now s. 19, on which the plaintiffs rely, is in point of wording unlimited 
as to the liability it casts upon the defendants. But it has long since been 
held—and I take it to be now settled—that by reasonable construction of an 
Act such as this the liability in circumstances like the present, though in 
form not limited, is in fact limited to cases where the public authority has 
been guilty of negligence, or, as it is sometimes expressed, of want of 
reasonable care and diligence ”’. 


It seems, too, that in the Pride of Derby case (6), each member of the court 
construed the word “ nuisance” in the Derby Corporation Act, 1901, s. 109, 
in the sense that I have used “ liability in nuisance ” in this judgment, though 
they were not directly concerned with escape and the point I have to consider 
was not directly before them. The Public Health Act, 1936, s. 31, seems to me 
clearly to absolve the defendants from liability for the escape of sewage 
complained of. It is, therefore, unnecessary to express a concluded view on the 
question whether a local authority exercising statutory duties is altogether 


(1) (1894), 70 L.T. 547. 
(2) (1881), 45 J.P. 664; 6 App. Cas. 193. 
(3) (1866), 30 J.P. 436; L.R. 1 Exch. 265; affd. H.L. sub nom. Rylands v. Fletcher, 
(1868), 33 J.P. 70; L.R. 3 H.L. 330. 
(4) (1874), 38 J.P. 456; L.R. 9 C.P. 316. 
(5) [1894] 1 Ch. 431. 
(6) 117 J.P. 62; [1953] 1 All E.R. 179; [1953] Ch. 149. 
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outside the rule in Rylands v. Fletcher (1), as suggested by Dennina, L.J., or 
whether, on the other hand, it is prima facie liable on the principle of Rylands 
v. Fletcher (1), subject only to express or implied statutory modification as 
tentatively suggested by Sm Kaymonp EversHeED, M.R., in the respective 
passages I have already quoted from their judgments in the Pride of Derby case (2). 
The distinction may be important in some cases, though in most it will not be, 
for the question will turn on the construction of the relevant statute. 

In this rough sea of contradictory authority, an appeal, however tentative, 
to general principle is not out of place. The House of Lords has approved Lorp 
BLACKBURN’S statement that an individual has an absolute responsibility for an 
escape of filth from his land, and I can see no justification for applying a different 
law to a local authority merely because it is a local authority, or that it is 
carrying out something beneficial to the community, or even that it is doing so 
pursuant to a statutory duty. However, if in imposing a statutory duty on a 
local authority, the legislature thinks fit to relieve that authority, by express 
provision or necessary implication, from the liability to which it would be other- 
wise subject, that is quite a different matter, and it may well be right to construe 
the relevant statutory provision in a manner generous to the authority on whom 
the statutory duty is imposed. However, be that right or wrong, as I have found 
that, on the true construction of s. 31, the defendants are not liable for escape 
and the plaintiff has failed to establish liability in nuisance, the action necessarily 
fails, and I dismiss it with costs. 


Judgment for the defendants. 


Solicitors: Wylie Patterson & Herring (for the plaintiff); K. FP. B. Nicholls, 


town clerk, Ilford (for the defendants). 
R.D.H.O. 


(1) (1866), 30 J.P. 436; L.R. 1 Exch. 265; affd. H.L. sub nom. Rylands v. Fletcher, 
(1868), 33 J.P. 70; L.R. 3 H.L. 330. 
(2) 117 J.P. 52; [1953] 1 All E.R. 179; [1953] Ch. 149. 


CHANCERY DIVISION 
(Luoyp-Jacos, J.) 
April 5, 6, 7, 8, 9, 13, 1954 
WALLBRIDGE AND ANOTHER v. DORSET COUNTY COUNCIL 


Child—Protection—** Foster child ’—Public Health Act, 1936 (26 Geo. 5 and 1 
Edw. 8, c. 49), 8. 206 .(3). 


The plaintiffs conducted an independent private boarding school. Of the 102 
full fee-paying pupils in residence in December, 1951, twenty-three were paid 
for by or on behalf of parents and seventy-nine by local authorities. Of the seventy- 
nine whose fees were paid by local authorities, nine were in the care of the local 
authority under the provisions of the Children Act, 1948, Part I, one was the 
subject of a probation order in which residence at the school was made a condition, 
and one was the subject of a “ fit person ” order under the Children and Young 
Persons Act, 1933, s. 62 (1). All the children, save those in the care of the local 
authority and the one entrusted to the local authority as a “fit person”, had 
homes and parents to which they returned at the end of the school term, and the 
parents had surrendered none of their parental rights in respect of them. 

HELD: as the parents retained their parental rights in respect of their children, 
none of the children (apart from those in the care of the local authority and the 
one the subject of a “fit person” order) was living apart from its parents, and, 
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therefore, none of them was a “‘ foster child " within the Public Health Act, 1936, 
s. 206 (3); in respect of the remaining children, the local authority, by virtue 
of s. 75 (4) of the Act of 1933 and s. 3 (1) of the Act of 1948 in each case had all 
the rights and powers of the child's parent or guardian, and maintained adequate 
supervision in term time; and, therefore, they, similarly, were not foster children 
within s. 206 (3). 

Action for, inter alia, damages for trespass, inducing breach of contract and 
injurious falsehood, and Counrercial™ for a declaration (a) that each child re- 
ceived for reward in the plaintiffs’ school whose parents did not reside on the 
school premises; alternatively, (b) that each child who was received for reward 
in the said schoo! and who did not spend the school holidays with his parents or 
one of them; or, alternatively, (c) that each child in the said school in respect of 
whom a “ fit person ” order had been made and each child in the care of a local 
authority under the Children Act, 1948, was a “ foster child ” within the meaning 
of Part VII of the Public Health Act, 1936. 

The plaintiffs were the proprietors of an independent private school. The school 
was residential and the curriculum and organisation conformed so far as possible 
to normal standards, but individual care and tuition were given to children 
suffering from defects of speech, weakness of intellect or other disorders or dis- 
abilities, physical or emotional. All children attending the school received 
full-time instruction. The defendants were the welfare authority for the county 
of Dorset for the purposes of the provisions (inter alia) of Part VII of the Public 
Health Act, 1936, relating to child life protection. On the footing that children 
attending the school were “ foster children ” within s. 206 (3) of the Act of 1936, 
the defendants took various measures, including entry by their agents on the 


school premises, which had the result of reducing the number of children attend- 
ing the school. The plaintiffs claimed (inter alia) damages, and the defendants 
counterclaimed as stated above. 

The plaintiffs’ claim was settled, the defendants accepting that their agents 
had acted on a mistaken view of the facts and agreeing to pay a sum in damages 
and the plaintiffs’ costs. His Lorpsxrp then heard argument on the counter- 
claim. 


Molony and C. M. Hughes for the plaintiffs. 
Russell, Q.C., and Fay for the defendants. 
Cur. adv. vult. 


Apr. 13. LLOYD-JACOB, J., read the following judgment. By this 
action, the plaintiffs claimed relief against the defendants in respect of certain 
steps taken by officers of the county council in December, 1951, in relation to a 
school carried on by the plaintiffs jointly at South Lychett Manor, near Poole, 
under the name “ Farney Close School”. By their defence, the county council 
asserted a public duty as a justification, and counterclaimed for a declaration 
that certain of the children received by the plaintiffs at the school were covered 
by the provisions of the Public Health Act, 1936. 

During the course of the case, it became manifest that allegations of improper 
treatment of such children, which the plaintiffs believed the defendant council 
to be asserting, might not be justified and that the allegations of bad faith on 
the part of certain county council officials, which the defendants believed the 
plaintiffs to be asserting, might not be unreasonably persisted in. With a com- 
mendable display of good sense and an appreciation of their responsibility, both 
parties applied themselves to the private disposal of the matters directly in issue 
between them. This was successfully accomplished, and I approved a settle- 
ment of the action on the terms agreed between the parties. There was left for 
argument the legal issue on the counterclaim, and to this I now turn. 
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Part VII of the Public Health Act, 1936, contains in s. 206 to s. 220 inclusive 
certain provisions as to child life protection which are intended to safeguard the 
welfare of young people up to (at present) the age of eighteen. This Act, as its 
long title indicates, consolidated, with amendments, previous enactments 
relating to public health, and the child life protection provisions derive from the 
following: Infant Life Protection Act, 1872; Infant Life Protection Act, 1897; 
Children Act, 1908; and Children and Young Persons Act, 1932. My attention 
has been directed to each of these statutes, and in the arguments addressed to me 
emphasis has been attached to certain changes in language and content which 
have accompanied the development of this branch of the law. Some of these 
will require consideration, but the first matter, to which I now turn, is the scope 
and effect of the Public Health Act, 1936, s. 206, which defines the obligation to 
which the counterclaim is in substance directed. The section provides: 


‘* (1) A person who undertakes for reward the nursing and maintenance of 
a child under the age of nine years apart from his parents, or having no 
parents, shall give notice thereof to the welfare authority ...” 


There follow certain specific provisions which I treat myself as having recited. 
Then there is a proviso, and the sub-section continues: 


“‘ For the purposes of this sub-section, an undertaking shall be deemed to 
be an undertaking for reward if there is any payment or gift of money or 
money’s worth, or any promise to pay or give money or money’s worth, 
irrespective of whether there is any intention of making profit.” 

Sub-section (2) is not directly material, and then sub-s. (3) reads: 

“* In the following provisions of this Part of this Act a child under the age 
of nine years in respect of whom a notice has been or ought to have been given 
under this section, or under sub-s. (2) of the next succeeding section, or under 
s. 1 of the Children Act, 1908, and who is still living apart from his parents, 
if any, with the person by whom the notice was, or ought to have been, given, 
is referred to as a ‘ foster child’ ”’. 

It will be noted that the undertaking which occasions notice to the welfare 
authority is in respect of the nursing and maintenance of a child apart from his 
parents, and the language of sub-s. (3) indicates that this means a child living 
apart from his parents. The nature of the separation so expressed is wider than 
physical absence. Physical absence, if sufficiently prolonged, might well justify 
an inference of intention to part, and equally occasional meetings might not 
justify an inference of an intention not to part, but an actual or inferred intention 
to deny to the child parental guidance and control, or, what amounts to the same 
thing, inability to provide it, must be associated with physical separation before 
the “ apartness ” on which the need for this type of protection is based can be 
created. Such parental guidance and control must of necessity be in part 
susceptible of delegation. In their personal capacity the parents cannot always 
be available to provide it and may often be unable effectively to discharge its 
obligations. In such cases the employment or engagement of nurses, tutors, 
doctors and surgeons, or other skilled persons, although such arrangement may 
involve the temporary surrender of direct control, cannot fairly be regarded as a 
denial of parental obligation. Here, again, attention must be had to the extent 
and duration of such delegation. If in sum it can fairly be regarded as tantamount 
to complete surrender of authority, or if by reason of its duration it results in 
the substitution of a mind independent of the parent in respect of material 
decisions for some indefinite period, it may be that an inference of an intention 
to part from the child could be drawn. But mere delegation of some part of the 
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parental duty for a limited period cannot of itself provide a sufficient animus 
which, combined with the fact of absence from home, would constitute the status 
of living apart. 

The section deals with an undertaking for the nursing and maintenance of 
the child, a requirement which is plainly not co-extensive with the full parental 
duty. Nursing and maintenance excludes, for instance, such matters as moral 
and religious training and preparation for trade or profession. The expression 
is concerned with the day-to-day requirements for the support of the physical 
being, and adds to these the responsibility for their ordering, although not, in my 
judgment, any necessity for personal intervention in the manner of their 
fulfilment. 

In s. 2 of the Act of 1872 and s. 2 of the Act of 1897, the comparable expression 
used was “‘ nursing or maintaining ”’, the substitution of “ and ”’ for “ or ”’ being 
introduced in 1908, [in the Children Act, 1908, s. 1] when the age limit was, by s. 1 
of the Act of 1908, raised from five to seven years. Some argument was addressed 
to me on this variation of language in relation to the contention that in the Act 
of 1936 ‘‘ nursing *’ must be construed to mean “ sick nursing *’. It is, I think, 
plain that, in relation to children of five and under, nursing and maintenance can 
fairly be regarded as equivalents, the maintenance of the child being conducted 
in the manner known to and sometimes performed by the child’s nurse or 
“nanny”. This would mean that nursing in the Acts of 1872 and 1897 would 
not be synonymous with sick nursing. The statutes of 1908, 1932 and 1936 
apply to children from birth up to ages above five, and it may well be that in 
the higher age range the importance attached to nursing—in the sense of 
mothering—may be thought to have diminished and that the child might be 
expected to develop sufficient self-reliance to be able to dispense with it, at any 
rate, when in health. In my judgment, the word “ nursing” in the phrase 
‘nursing and maintenance *’ where it appears in s. 206 is not limited to sick 
nursing, although it includes it, and means doing whatever is necessary to make 
the maintenance effective. In this sense it will apply equally throughout the 
whole of the age range covered by the Act and the subsequent extensions of that 
range introduced since 1936. 

It was further argued that an undertaking to board a child, if accompanied 
by or incidental to an undertaking to educate it, was outside the scope of the 
child life protection provisions. If it be assumed that an undertaking to board a 
child amounts to an undertaking to nurse and maintain it, the further obligation 
to educate it is additive and could not diminish the effect of the undertaking to 
board, although it might set some limit to the period of it. Any such limitation 
of period would not exclude compliance with the statute, and the terms of 
s. 219 (2) clearly imply that a succession of periods of maintenance, even if each 
is of short duration, is contemplated as importing the obligations of the statute. 

It was further argued that a voluntary arrangement entered into by proprietors 
of a boarding school with a parent to receive a child into their establishment 
cannot be within the Act because of the provisions of s. 212 and s. 220. Section 
212 deals with the removal of the child from unsuitable premises or from the 
care of unsuitable persons, and gives power to a court of summary jurisdiction to 
order removal until the child “can be restored to his relatives”, the word 
“ relatives” being defined in s. 220 in language which excludes parents. An 
examination of the contemporaneous Public Health (London) Act, 1936, discloses 
that such exclusion of parents formed no part of the child life protection provisions 
in the metropolis, and its presence in the main statute may have derived from a 
failure to appreciate the distinction between the effect of the Children Act, 1908, 
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8. 11 (2), from which its language appears to have been taken, and its effect in 
the Act of 1936. However this may be, it is not necessary to construe either of 
these sections to find the answer to this argument. If the legislature had intended 
to modify for all parts of the kingdom other than the London area the whole 
structure of the pre-1936 child life protection provisions by making an exception 
for arrangements voluntarily entered into by a parent, and this despite the fact 
that such arrangements were made with an unsuitable person or related to 
reception in unsuitable premises, a clear and specific provision to this effect 
would have appeared. To infer such an intention from the language used in 
relation to circumstances wherein the health and well-being of a child are thought 
to be in danger requires the attribution of such irresponsibility to the legislature 
as to make the argument wholly untenable, and I reject it. 

One further argument falls to be considered. It was urged that the undertaking 
necessary to bring the Act into operation must cover the performance of every 
act requisite for the nursing and maintenance of the child, and in particular 
the supply of clothing. In my judgment, there is no such short cut to the 
determination of every case. If the person undertaking the care of the child 
chooses to arrange for the supply of clothing to come from a particular source, 
even though that source be the parent of the child, he is only thereby discharging 
a portion of his undertaking. If, on the other hand, the parent is retaining the 
care of the child, but desires to arrange for the child’s clothes to be bought on 
his account by another, the mere fact that they are so bought does not transfer 
the responsibility for the caring. The fact of the matter is that the introduction 
of a provision relating to any isolated aspect of nursing and maintenance would, 
in all probability, if the rest of the circumstances indicated an intention to 
relinquish care of the child, be interpreted de minimis and treated as an unsuccess- 
ful attempt to evade the operation of the Act. Equally, an insistence by a school- 
master on the provision for and wearing by the pupils of schoo! uniform would 
not of itself be regarded as ousting the direction and control of the parent, for 
it would be consistent with a willingness to exercise it in a manner conformable 
to the rules of the school. 

The evidence established that the plaintiffs, as joint proprietors, carried on an 
educational establishment as an independent school at which they received 
boarders at a fee of 68 guineas a term. This fee did not include the cost of 
providing clothing for the pupils, but it was admitted by the plaintiffs that, with 
the permission of the parent or guardian and at his expense, the second-named 
plaintiff would procure clothes for the child if requested so to do. 

The substance of the case can be determined by considering the 102 full 
fee-paying pupils in residence on Dec. 9, 1951, of whom twenty-three were paid 
for by or on behalf of parents and seventy-nine by local authorities. Of these 
seventy-nine, one was the subject of a probation order in which residence at 
the school was made a condition, nine were in the care of the local authority 
under the provisions of the Children Act, 1948, Part I, and one was the subject 
of a “fit person” order under the Children and Young Persons Act, 1933, 
s. 62 (1). Under the latter Act, by s. 75 (4), the local authority has, while the 
order is in force, the same rights and powers and is subject to the same liabilities 
in respect of the child’s maintenance as if it were the parent, and the child shall 
continue in its care notwithstanding any claim by a parent or any other person. 
Similarly, under the Children Act, 1948, s. 3 (1), all the rights and powers of the 
parent or guardian shall vest in the local authority. It is, therefore, plain that 
ne real distinction can be drawn between the two main categories of children— 
that is, fees paid by parents and fees paid by local authcrities—for in paying the 
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fees the local authority was doing so as the alter ego of the parent, and in part 
discharge of the obligation imposed by the “ fit person ” order to undertake the 
care of the child. No evidence was called to establish any intention, whether on 
the part of a parent or of a local authority, when entering into agreement with 
the plaintiffs, specifically to relinquish the care of any child, and the question of 
the application of the Public Health Act, 1936, falls to be determined on inference 
from the fact of sending the child to the school and payment of fees. Does this 
establish that the children so sent and paid for were “‘ apart from their parents ’’? 
Is a child, temporarily and intermittently transferred from its home to a boarding 
school, denied the parental guidance and control the absence of which it is the 
purpose of the child life protection provisions to seek to remedy ? So far as 
concerns all the fee-paying pupils, other than the nine in the care of a local 
authority under the Act of 1948 and the one entrusted to a local authority as 
a “fit person’, the answer seems plain enough. They all had homes and 
parents to which they returned when the school term concluded, save in a few 
instances when parents had made special arrangements for the holiday periods. 
At any time a parent could visit the school to satisfy himself that such duties 
in respect of his child’s upbringing as he had delegated to the school authorities 
were being capably and conscientiously discharged. If he were dissatisfied, 
nothing could prevent him from removing the child, for he had surrendered 
none of his parental rights. 

Nor are the ten others in any different case. The agreed correspondence 
shows, as one would have expected of a person entrusted with the care of a 
child, that the particular local authority responsible for sending the child to the 
school maintained adequate supervision during the school term. It is true that 
for convenience this supervision was entrusted to the children’s officer of the 
defendant authority, but in exercising it he was acting as and for the delegating 
authority. 

In my judgment, none of these children can properly be regarded as being apart 
from its parents, and this is a sufficient reason for refusing to declare them to be 
foster children within the meaning of Part VII of the Public Health Act, 1936. 
It is not, therefore, necessary to decide whether the acceptance of these children 
by the plaintiffs at Farney Close School, admittedly for reward, amounts to or 
includes undertaking their nursing and maintenance. It is clear that the physical 
requirements of these children were being met and that they were being nursed 
and maintained on premises in the possession and under the control of the 
plaintiffs by persons directly responsible to the plaintiffs. The point having been 
argued, it should suffice to say this, that, if the ultimate authority over such care 
of the children should not reside, as I have already held it does, in the actual or 
notional parent, I cannot, as at present advised, see any other person on whose 
behalf the plaintiffs could be said to be performing the duties. 

In the result, therefore, I must reject the contention on which the counter- 
claim is based, and I can make no declaration as prayed. Counterclaim dismissed. 


Solicitors: Barnes & Butler, agents for J. W. Miller & Son, Poole (for the 
plaintiffs); Walters 4 Hart, agents for C. P. Brutton, clerk of the county council, 


Dorchester (for the defendants). 
R.D.H.O. 





LOCAL GOVERNMENT REVIEW REPORTS 


COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., HtBEeryY AND Pearce, JJ.) 
April 5, 1954 
REG. v. SEYMOUR 


Criminal Law—Recent possession of stolen property—Counts to be included in 


indictment—Summing up— Verdict. 

Where a prisoner is found in possession of recently stolen property, and, although 
there is no positive evidence of stealing, the evidence is as consistent with larceny 
as with receiving, the indictment should include counts for each offence. The 
jury should be directed that it is open to them to convict of larceny, and that it is 
for them to determine whether the prisoner was the thief or a receiver, being 
reminded that a person cannot receive from himself. 

Where the indictment contains alternative counts for larceny and for receiving 
and the jury convict on one of these counts, they should be discharged from return 
ing a verdict on the other count. 


APPEAL against conviction. 

The appellant, Alfred James Seymour, was convicted on Jan. 14, 1954, at 
Reading Borough Quarter Sessions, of receiving property knowing it to have 
been stolen, and was sentenced to three years’ imprisonment. 


F. L. Clark for the appellant. 
Kenneth Jones for the Crown. 


LORD GODDARD, C.J., delivered the following judgment of the court. 
The appellant was convicted before the learned recorder of Reading of receiving 
@ gun knowing it to have been stolen. and was sentenced to three years’ 
imprisonment. 

There is a tendency nowadays, which we have tried to correct in several cases 
to which I will refer in a moment, if there is no what I may call positive evidence 
that the prisoner stole goods—for instance, evidence of his being seen to go into 
a shop or to have run away, or of his finger prints being found—to think that, if 
he is found in possession of stolen property shortly after it is stolen so that it 
ean fairly be said that he is in recent possession, the only justifiable verdict is 
one of receiving and not one of stealing. In Rex v. Loughlin (1) we held that 
where @t is proved that premises have been broken into and property stolen 
therefrom and very soon after the breaking the prisoner has been found in 
possession of that property, it is open to the jury to find him guilty of breaking 
and entering, and the jury should be so directed. The jury in that case had been 
directed that they should find the prisoner guilty of receiving only, and so this 
court quashed the conviction. Where it is proved that property has been stolen, 
and that, very soon after the larceny, the prisoner was found in possession of the 
property, it is open to the jury to find him guilty of larceny, and they should be 
so directed. 

It is necessary, in cases of receiving, that the jury should have it explained 
that they must be satisfied that the prisoner received the property from somebody 
else. Very likely one cannot say who the other person was because one does not 
know the thief. For instance, supposing stolen property is found in the possession 
of a shopkeeper who deals in that particular property, the jury are entitled to 
say: “ He did not steal the property himself, but we think he is a ‘fence’”’, 
but there are a great many cases where I do not think anybody who applies his 
mind to the case can have any doubt that the person found in possession of the 


(1) (1951), 35 Cr. App. Rep. 69. 
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property is the thief. If he is the thief, he cannot be found guilty of receiving 
because a man cannot receive from himself, but must receive the property from 
somebody else. 

In the present case, for some reason which I do not understand, the indictment 
charged the appellant with receiving only. The evidence was that on Nov. 7 or 
8, 1953, a Belgian folding gun was stolen from a hut on an allotment. The next 
thing known about that gun was that a few days afterwards it was in the possession 
of the appellant—within such a time after the theft that the doctrine of recent 
possession could be applied. Counsel on his behalf put forward the case that the 
gun of which he had possession was not the gun stolen. The jury rejected that. 
The evidence was overwhelming that it was the gun which had been stolen and 
that he had made away with it before he was arrested. He was in possession 
of this gun a few days after the stealing, and, therefore, said counsel: ‘‘ You 
may come to the conclusion that he was the thief, and, if he was, you cannot 
find him guilty on this indictment which charges him only with receiving ”’. 
In my opinion, the right charge and verdict would have been one of larceny. 

The court desires to lay this down. In cases where the evidence is as consistent 
with larceny as with receiving, the indictment ought to contain a count for 
larceny and a count for receiving. The jury should then be directed that it is for 
them to come to the conclusion whether the prisoner was the thief or whether 
he received the property from the thief, and should be reminded that a man cannot 
receive from himself. Then, to prevent other difficulties which have sometimes 
arisen, if the jury come to the conclusion that it is a case of receiving, they should 
be discharged from giving a verdict on the larceny count. Equally, if they come 
to the conclusion that it is larceny, they should be discharged from giving a 
verdict on the receiving count. Sometimes this court has had to quash a convic- 
tion because there has been a conviction of receiving, and the court has come to 
the conclusion that the evidence showed larceny and not receiving. If a verdict 
of Not Guilty has been returned on the larceny count, the court cannot substitute, 
under s. 5 (2) of the Criminal Appeal Act, 1907, a verdict of guilty of larceny 
for a verdict of guilty of receiving, but, if the jury are discharged from giving 
a verdict on the larceny count and the court considers that the proper 
verdict is larceny and not receiving, they can substitute that verdict. ~- In the 
present case we cannot alter the verdict from receiving to larceny because there 
was no charge of larceny in the indictment. If, therefore, this question, which 
has come before this court, not only in Loughlin’s case (1), but in Rex v. Christ (2), 
arises, I hope attention will be called to this matter. It is much better to put 
into indictments both counts, although, as the case develops, it becomes only 
either a case of larceny or one of receiving. Although it is a pity that a guilty 
man should escape the consequences of his crime, the conviction in the present 
case must be quashed. * 

Appeal allowed. 


Solicitors: Registrar, Court of Criminal Appeal (for the appellant); Sheppard 
& Fullbrook, Reading (for the Crown). 
T.R.F.B. 


(1) (1951), 35 Cr. App. Rep. 69. 
2) 115 J.P. 410; [1951] 2 All E.R. 254. 
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COURT OF APPEAL 
(Lorp Gopparp, C.J., AND HALuert, J.) 
Apr. 2, 1954 
(SINGLETON, Hopson AND Morris, L.JJ.) 
Apr. 5, 1954 
Ex parte FRY 


Fire Brigade—Evzercise of disciplinary power—Refusal of fireman to clean 
uniform of officer—Fireman cautioned by chief officer —Certiorari—Fire 
Services (Discipline) Regulations, 1948 (S.J., 1948, No. 545), reg. 5 (1). 

The court will not interfere by an order of certiorari with the exercise of a 
disciplinary power in a service such as a fire brigade. 
Observations of Lorp Gopparp, C.J., in R. v. Metroj,oclitan Police Comr, 


Ex p. Parker (1953) (117 J.P. 440), applied. 

APPLICATION, ex parte, by Ronald Alexander Fry, a fireman in the county of 
Glamorgan fire brigade, for leave to move for an order of certiorari to remove 
into the Queen’s Bench Division to be quashed a decision made by one Bates, 
chief fire officer of the said brigade, under the Fire Services (Discipline) 
Regulations, 1948. 

In an affidavit in support of his application, the applicant said, inter alia: 

“On Mar. 5, 1954, I was ordered by Leading Fireman Parker to clean the 
uniform of Assistant Divisional Officer Evans. I considered that this order 
was not a lawful order, because the orders issued to the said fire brigade 
preclude an officer from giving such an order to a fireman, and I, therefore, 
declined to comply with it. 3. Later the same day I was nv tified that I had 
been suspended from duty on half pay because of my action, and I was 
escorted off the fire station. 4. On Mar. 9, 1954, I was cliarged under the 

Fire Services (Discipline) Regulations, 1948, reg. 1 (1) with disobedience to 

orders in that I on Mar. 5, 1954, failed to carry out a lawful order given to me 

to clean the fire uniform of an officer attached to Station C.I. Pontypridd. 

I denied the said charge and nominated Leading Fireman Ginter (hereinafter 

called ‘ Gunter ’) as my accused’s friend. 5. I appeared with Gunter at the 

hearing of the case before D. W. Bates, the chief officer of the said fire 
brigade (hereinafter called ‘the chief officer’), on Mar. 19, 1954. The 

hearing was conducted by the chief officer in such a way that I was denied a 

fair trial. 6. Divisional Officer Hogg, the complainant, acted as presenting 

officer and made a speech opening his case. Before any witnesses were called 

Gunter said that the proceedings were out of order because I had not been 

supplied with copies of any report, complaint or other written allegation 

on which the charge was founded as required by reg. 2 (2) of the said 
regulations. The chief officer swept this aside without considering it. Gunter 
next said that he submitted that there was no case to answer on the grounds 
that the said order was unlawful because it was an order to do something 
which was outside the scope of a fireman’s duties and because it contravened 
National Fire Service Instruction No. 45/1942, which instruction held good 
in the said fire brigade. A copy of the said instruction, which prohibits 
firemen being employed as personal servants of officers and precludes an 
officer from having his uniform looked after by a fireman, except as a purely 
private arrangement in certain circumstances, is now produced and shown to 
me marked ‘ R.A.F.1.’ 7. Gunter was about to develop this argument when 
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the chief officer interrupted him and said that he had no doubt that the order 
was lawful.” 


The applicant was found guilty of disobedience of orders and the chief officer 
administered a caution. 


Apr. 2. The applicant applied to the Divisional Court of the Queen's Bench 
Division for leave to move for an order of certiorari. 


Lloyd-J ones, Q.C., and Pain for the applicant. 


LORD GODDARD, C.J.: The affidavit of the applicant sets out that the 
chief officer did not act in a judicial manner, and, therefore, it is sought to quash 
his order administering a caution. Apparently, during the time the applicant was 
suspended he did not receive his pay, and I suppose it is also desired to challenge 
in this court whether he was properly suspended. In my opinion, although the 
chief officer is the chief officer of a body set up by the Fire Services Act, 1947, 
and hears the case under the Fire Services (Discipline) Regulations, 1948, reg. 
5 (1), he cannot in any sense be said to constitute a court. The Act of 1947, by 
s. 17 (1) (c) and (d), gave the Secretary of State power to make disciplinary 
regulations, which he made. In them he has laid down terms under which fire 
officers are to administer discipline in the body of which they are chief officers 
and has provided (reg. 13) certain penalties and the conditions (regs. 7 and 8) 
under which they may be inflicted. He has also given a right of appeal to the 
fire authority in certain cases (reg. 9) and the Secretary of State in other cases 
(reg. 14), but there is no appeal where the only punishment awarded, if it can be 
dignified by the name of punishment, is a caution. 

Leave is sought to move the court for an order of certiorari to bring up the order 
of the chief officer who administered the caution in the present case, and it is 
said that this court can review his decision. In Reg. v. Metropolitan Police Comr. 
Ex p. Parker (1), which is not entirely on all fours with the present case, since 
it was under the London Cab Order, 1934, and dealt with different matters, I 
said : 


. . where a person, whether he is a military officer, a police officer, or 
any other person whose duty it is to act in matters of discipline, is exercising 
disciplinary powers, it is most undesirable, in my opinion, that he should be 
fettered by threats of orders of certiorari and so forth, because that interferes 
with the free and proper exercise of the disciplinary powers which he has ”’. 


It seems to me impossible to say, where a chief officer of a force which is 
governed by discipline, as is a fire brigade, is exercising disciplinary authority 
over a member of the force, that he is acting either judicially or quasi-judicially. 
It seems to me that he is no more acting judicially or quasi-judicially than a 
schoolmaster who is exercising disciplinary powers over his pupils. It is true 
that there is an Act of Parliament,—the Fire Services Act, 1947—but so is there 
an Army Act, with Queen’s Regulations thereunder. Under the Army Act, a 
court-martial can be set up (s. 48) to deal with certain offences, but a commanding 
officer has power (s. 46 (1)) to deal with certain disciplinary offences. He deals 
with those in the orderly room, and there he is sitting, not as a court, but as an 
officer administering discipline. I have never heard it suggested that in those 
circumstances this court can issue certiorari to bring up his order. Nor do I 
know of any case with regard to police officers—who are dealt with under the 
Police (Discipline) Regulations, 1952, regarding matters of discipline—in which 


(1) 117 J.P. 440; [1953] 2 All E.R. 717. 
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this court has purported to exercise control by the issue of certiorari. Certiorari 
goes to a court or something which can fairly be said to be a court. In the 
cases beginning with Rex v. Electricity Comrs. Ex p. London Electricity Joint 
Committee Co. (1920), Ltd. (1), considerable expansion has been given to the 
word “ court’ because government departments are given powers which may 
be called semi- or quasi-judicial powers in dealing with various matters, and, 
accordingly, this court has exercised control over them by certiorari. I think 
that is entirely different from saying that this court can interfere with the 
discipline of police forces, fire brigades, or similar bodies which, in their nature, 
are disciplined services, where the chief officer is simply acting as an officer in the 
matter of discipline. In such cases this court ought not, in my opinion, to 
exercise control by means of an order of certiorari. There is no ground for giving 
leave to move in this case, and the application is refused. 


HALLETT, J.: I agree, and I am reinforced in my opinion by observing 
what is alleged in the affidavit filed on behalf of the applicant. Counsel for the 
applicant sought to convince us that this court is being asked to exercise its 
jurisdiction of supervising the proceedings of inferior courts. In his affidavit the 
applicant first complains of an order to do something which he says he ought not 
to have been ordered to do. There is there no question of any proceeding of 
any court. This court so far is being asked to review whether or not an order 
given to one member of an organised body by a senior member of the body was 
proper. Then he says in his affidavit, that in fact the penalty he sustained was 
a loss of pay of £8 14s. 6d. “‘ because I was suspended on half-pay for two weeks 
prior to the hearing”. The propriety of his suspension on half-pay for two 
weeks prior to thé hearing cannot be affected by anything wrong in the conduct 
of the hearing, and it is the conduct of the hearing which he suggests ought to be 
the subject of inquiry and action by this court. So, first, there is an order which 
is nothing to do with the hearing which we are asked to review, and, secondly, 
there is the suspension, which is obviously nothing to do with the hearing which 
we are asked to review. Then we are asked by a side-wind to review the propriety 
of the order and the subsequent suspension by inquiring whether or not the 
hearing was conducted in what is alleged to have been a non-judicial manner. 
I only add those two facts because they seem to me to illustrate the distinction 
Lorp Gopparp,C.J., has drawn in the present case, as he did in Reg. v. Metropolitan 
Police Comr. Ex p. Parker (2), between a purely disciplinary proceeding which is 
not the proper subject of review by this court and a judicial proceeding which is. 
I agree that this application ought to be refused. 

Leave refused. 
Apr. 5. The applicant appealed. 


Lloyd-Jones, Q.C., and Pain for the applicant. 
SINGLETON, L.J., stated the facts and continued: By the Fire Services 
Act, 1947, s. 4: 

“... the council of every county and county borough shall, subject to the 
provisions of this Act, be the fire authority for the area of the council ...”’, 
and power was given by the Act (s. 12) under which the county council can delegate 
certain of its powers. The Fire Services (Discipline) Regulations, 1948, provide: 

“1. A member of a fire brigade commits an offence against discipline 
(hereafter in these regulations referred to as an ‘ offence ’) if he commits 


(1) 88 J.P. 13; [1924] 1 K.B. 171. 
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one or more of the offences set out in the schedule hereto. 2. (1) The chief 
officer, if he decides that a member of the fire brigade shall be charged 
with an offence, shall as soon as possible cause him to be informed in writing 
of the charge together with such particulars as will leave the accused under 
no misapprehension as to the precise nature of the allegations on which 
the charge is based. (2) The accused shall also be given as soon as possible 
copies of any report, complaint, or other written allegation on which the 
charge may be founded and any reports thereon, notwithstanding that they 
may be confidential . . . 5. (1) The fire authority may direct that any class 
or description of case shall be heard by them, but subject to any such 
direction the chief officer may decide either to hear the case himself or order 
the case to be heard by a tribunal consisting of one or more officers not being 
below the rank of Divisional Officer, Grade III. (2) If the chief officer decides 
to hear the case himself, he may order an officer or officers of the fire brigade 
to assist him to hear the case as assessors. (3) The chief officer or the officer 
or officers ordered by him to hear the case are hereafter in these regulations 
referred to as the disciplinary tribunal . . . 8. (5) The accused may, within 
three days of the notification to him of a decision of the disciplinary tribunal 
to impose a punishment other than a caution, appeal to the fire authority 
by giving notice in writing to that effect to the chief officer, and, where the 
decision is one which under para. (1) or (2) of this regulation would have 
required confirmation, it shall, subject to such appeal, have effect without 
confirmation . . . 13. An offence may be punished by—(a) dismissal; (b) being 
required to resign as an alternative to dismissal forthwith or at such later 
date as may be specified; (c) reduction in rank; (d) stoppage of pay; 

(e) reprimand; (f) caution ”’. 

{His Lorpsutp read the affidavit of the applicant and continued:}] There was 
no report, complaint, or other written allegation. The submission which was 
made by the friend of the applicant that the proceedings were out of order because 
he had not been supplied with copies of the report failed because of want of any 
proof that there was any written report. The accused did not ask, nor did his 
friend ask, if there was any such written report. The submission was not based 
on fact, and it is not surprising in those circumstances that the chief officer 
swept it aside. Further, the chief officer was well acquainted with the National 
Fire Service instruction referred to by the applicant and he knew the nature of the 
order which had been given. He formed the view that the order was lawful, 
and he so held. The applicant was given an order with which he refused to 
comply. He was found guilty of disobedience, and the punishment inflicted 
on him was the least of those set out in reg. 13. It wasa caution. It meant that, 
as he had been suspended for some days, he lost half his pay during the time of 
his suspension. The order was that he should clean the uniform of Assistant 
Divisional Officer Evans. He, the applicant, disobeyed that order. He might 
have obeyed it and then have put forward to the fire authority, or, if necessary, 
to the Secretary of State, the question whether or not, in view of the instruction 
which had been issued, the order was lawful and one with which a fireman was 
bound to comply. He did not think it right to do that. He disobeyed the order, 
and so the case was made the subject-matter of a charge. I cannot help feeling it 
was extraordinarily foolish conduct. In these days it behoves everyone to act 
reasonably. If every fireman or every policeman is to take it on himself to 
disobey an order of this kind and to say: “I do not think it is lawful ”’, it will 
become impossible to carry on any public service. The Secretary of State has 
made not only the Fire Services (Discipline) Regulations, 1948, but also, in the 
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same year, the Fire Services (Ranks and Conditions of Service) Regulations, 
1948 (S.I., 1948, No. 546), which deal with the good government of the fire services, 
and with questions of discipline. It is always possible for a man to raise a 
question whether or not an order such as this is proper, and the sensible way is to 
carry out the order and raise the matter afterwards if he wishes to do so instead 
of disobeying it and asking for trouble. 

The applicant says in his affidavit that the chief officer did not deal with 
his case in the way in which he ought to have done. The relief which he seeks 
arises under the Administration of Justice (Miscellaneous Provisions) Act, 1938, 
s. 7, which provides: 

**(1) The prerogative writs of mandamus, prohibition and certiorari shall no 
longer be issued by the High Court. (2) In any case where the High Court 
would, but for the provisions of the last foregoing sub-section, have had 
jurisdiction to order the issue of a writ of . . . certiorari removing any 
proceedings or matter into the High Court . . . the court may make an order 
. . . removing the proceedings or matter, as the case may be.” 

Thus, the remedy is discretionary in the court. If it is seen that there is a danger 
of serious injustice being done by the decision of an inferior court through its 
assuming a jurisdiction it had not, or through something in the trial which is 
unlawful or contrary to the interests of justice, then the Divisional Court may 
grant the remedy which is sought in this case. In the Divisional Court Lorp 
GopparpD, C.J., said (ante p. 314): 

““In my opinion, although the chief officer is the chief officer of a body 
set up by the Fire Services Act, 1947, and hears the case under the Fire 
Services (Discipline) Regulations, 1948, reg. 5 (1), he cannot in any sense 
be said to constitute a court ... It seems to me impossible to say, where 
a chief officer of a force which is governed by discipline, as is a fire brigade, 
is exercising disciplinary authority over a member of the force, that he is 
acting either judicially or quasi-judicially.” 

Lorp Gopparp, C.J., was following a decision of the Divisional Court in 
R. v. Metropolitan Police Comr. Ex p. Parker (1), in which, having held that the 
Commissioner of Police, in the circumstances of that case, was not exercising 
any judicial or quasi-judicial function, but was merely acting as a disciplinary 
authority, he added: . 

“*. . . where a person, whether he is a military officer, a police officer, or 
any other person whose duty it is to act in matters of discipline, is exercising 
disciplinary powers, it is most undesirable, in my opinion, that he should 
be fettered by threats of orders of certiorari and so forth, because that 
interferes with the free and proper exercise of the disciplinary powers which 
he has.” 

In Reg. v. Metropolitan Police Comr. Ex p. Parker (1) the judgment of Lorp 
ODDARD, C.J., was based on two points: (i) that the Commissioner of Police 
was not sitting in a judicial or quasi-judicial capacity; and (ii) that the remedy 
which was sought was discretionary in the court. In the present case I prefer 
to base my decision on the second ground. The applicant is a member of a 
service which is of great public importance. For the good of that service and of 
those who are employed in the service, the Secretary of State has made regulations 
so that their position may be ascertained and there may b: as few difficulties 
as possible. There is “a complete code’. If a man feels that he is ordered to 
do something which he ought not to be ordered to do, he can raise the matter 
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in the way that I have said, but if, instead of doing that, he deliberately sets 
out to disobey the order given to him by a superior officer, he is only making 
difficulties for himself and for the whole of the service, and that is something which 
he ought to realise. Again, in the ordinary case of discipline which is dealt with 
by the chief officer, there is an appeal under the Fire Services (Discipline) 
Regulations, 1948, reg. 9, to the fire authority. In the circumstances of the 
present case there was no appeal (reg. 8 (5)), because the punishment inflicted 
was only a caution, but there are ways and means of bringing to the notice of the 
fire authority in a proper case the conduct of one who has to preside over a 
disciplinary tribunal of this kind if it is thought right and proper that that should 
be done. In the circumstances I do not think that the Divisional Court ought 
to have granted the relief which the applicant sought, nor do I think that this 
court should do so. The application must be dismissed. 


HODSON, L.J.: I agree. 
MORRIS, L.J.: I also agree. Appeal dismissed. 


Solicitor: W. H. Thompson (for the applicant). 
F.G. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., HitBERY AND Donovan, JJ.) 
April 27, 28, 1954 
Re A. B. (an infant) 


Child—Care by local authority— Boarding out with foster parents—Desire of mother 
to take over care—Intention to board out child with putative father and his wife 
Duty of foster parents to allow child to be removed—Discretion of local 
authority not open to review—Children Act, 1948 (11 and 12 Geo. 6, c. 43), 

s. 1 (1) (b), s. 1 (3), 8. 13 (1) (a). 

In March, 1951, a local authority received an illegitimate child into their care 
under s. | (1) (b) of the Children Act, 1948, and on the same day, under s. 13 (1) (a) 
of the Act and with the consent of the mother, boarded it out with foster parents 
under an agreement in the form set out in the schedule to the Children and Young 
Persons (Boarding Out) Rules, 1946, one of the provisions of the agreement being 
that the foster parents would allow the child to be removed when required by the 
local authority. In January, 1954, the mother notified the local authority that 
she desired to take over the care of the child by boarding it out with the putative 
father and his wife, who wished to look after it. The local authority required the 
foster parents to deliver up the child to them, with the intention of handing it 
over to the mother, but the foster parents refused to do so. 

HELD, that a writ of habeas corpus must issue against the foster parents, as 
the local authority were the body to whom Parliament had entrusted the care 
of the child, and that it was not open to the court to review the discretion of the 
authority with regard to what was for the welfare of the child. 

Per curiam (DonovaAN, J., dissentiente): The desire of the mother to take over 
the child and board it out with the putative father and his wife was a desire “ to 
take over the care of the child ” within the meaning of s. | (3) of the Act. 


AppPEaL from GERRARD, J., as judge in chambers. 

On Aug. 15, 1930, a child, A. B., was born, being illegitimate. The child and 
the mother remained at a home for unmarried mothers for some months, and 
on Mar. 30, 1951, the local authority (the applicants) received the child into 
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their care under the Children Act, 1948, s. 1 (1). On the same day the local 
authority under s. 13 (1) (a) of the Act with the consent of the mother boarded out 
the child with foster parents (the respondents) under an agreement in the statutory 
form set out in the schedule to the Children and Young Persons (Boarding Out) 
Rules, 1946. After that date the child lived with and was cared for by the 
respondents under the agreement with the local authority. On or about Jan. 14, 
1954, the mother notified the authority that she desired to take over the care 
of the child by boarding out the child with the putative father. The putative 
father, who was a bachelor at the time the child A.B. was born, had since married. 
He desired to have the child, and he and his wife were willing to look after it. 
Accordingly, the local authority resolved that in pursuance of the Children 
Act, 1948, s. 1 (3), the child should be recovered from the respondents and delivered 
to the mother. On Jan. 28, 1954, and on subsequent occasions, a representative 
of the authority requested the respondents to hand over the child to them, but 
on each occasion the respondents refused to do so. The authority then applied 
for a writ of habeas corpus to issue against the respondents and on Feb. 22, 
1954, GERRARD, J., as judge in chambers, ordered that the child should be 
handed over to the putative father and his wife. The respondents appealed. 


R. J. Parker for the local authority. 
Simon, Q.C., and Blennerhassett for the respondents. 
Laskey for the mother. 


LORD GODDARD, C.J., stated the facts and continued: This case is a 
proceeding by a local authority for the return of a child to them, and, in consider- 
ing whether they have a right to the child, it is necessary to consider the provisions 
of the Children Act, 1948, because, in my opinion, that Act entirely governs 
the situation. Under that Act, by s. 1, there is a duty on the local authority 
to assume the care of children in certain circumstances. The Act provides 
by s. 1: 

“‘ (1) Where it appears to a local authority with respect to a child in their 
area appearing to them to be under the age of seventeen—(a) that he has 
neither parent nor guardian or has been and remains abandoned by his 
parents or guardian or is lost; or (b) that his parents or guardian are, for 
the time being or permanently, prevented by reason of mental or bodily 
disease or infirmity or other incapacity or any other circumstances from 
providing for his proper accommodation, maintenance and upbringing; 
and (c) in either case, that the intervention of the local authority under this 
section is necessary in the interests of the welfare of the child, it shall be the 
duty of the local authority to receive the child into their care under this 
section. (2) Where a local authority have received a child into their care 
under this section, it shall, subject to the provisions of this Part of this Act, 
be their duty to keep the child in their care so long as the welfare of the child 
appears to them to require it and the child has not attained the age of 
eighteen.” 

I pause to consider the effect of those two sub-sections. It will be observed, 
in the first place, that they put a positive duty on a local authority to receive 
the child into their care if they are satisfied of certain things. ‘‘ Where it appears ”’ 
means where it appears to them to their satisfaction. Therefore, if there is a child 
whose parent is unable to provide for the proper accommodation, maintenance 
and upbringing of the child—as in this case, because the mother was a young 
woman who had to earn her living as a domestic servant—it is necessary 
for the local authority to intervene because there is nobody to take care of 
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the child. It is also their duty to keep the child so long as the welfare of the 
child appears to require it. Supposing this child had been a lost child or its 
parents had been dead and it had no friends or relatives, it is obvious that there 
would have been a duty on the local authority not only to take the child but to 
keep it. 

Before I go on to sub-s. (3) and refer to the duty placed on the local authority, 
we will see how Parliament has provided that the local authority shall carry 
out that duty. They are to carry out that duty under s. 13, to which the marginal 
note is: 

‘** Mode of provision of accommodation and maintenance ’’. 


Donovan, J., has reminded us during the course of the case that this Act was not 
a consolidating Act to consolidate previous Children Acts. It was a new Act, 
passed after the recommendations of the reports of the Care of Children Committees 
(Cmd. 6760 and 6922). One thing it was sought to avoid, if possible, was 
institutional treatment, and, secondly, proper provision was to be made for the 
inspection of children boarded out. Accordingly, Part II of this Act, in which 
s. 13 is to be found, is headed: 


“ Treatment of children in care of local authorities.” 


Prima facie, the way in which children are to be treated is to board them out with 
people selected by the local authority. The persons who take children take them 
as foster parents and not as adoptive parents, and it is unfortunate that in many 
of these cases the foster parents get very fond of the children, while under the 
Children Act, 1948, they are in quite a different position from foster parents who 
take a child under an agreement between them and the parent of the child. 
They are not making a bargain with the parent of the child or taking the child 
under an agreement of any sort with the parent; they are taking the child by 
agreement with the local authority. The local authority are performing their 
statutory duty in placing the child with the foster parents, and the Children 
and Young Persons (Boarding Out) Rules, 1946 (S.R. & O., 1946, No. 2083), 
made under the Children and Young Persons Act, 1933, s. 84 (2), which apply by 
reason of the provisions of s, 60 (1) of, and para. 4 (1) of sched. IT to, the Children 
Act, 1948, deal with the terms and conditions under which the child is to be 
placed with the foster parents. An agreement has to be signed by the foster 
parents, and two of the provisions in the form of agreement prescribed by the 
schedule to the rules which has to be signed are these: 


‘* (e) I will at all times permit any person authorised by the Home Office 
or by the council to see the child, and his home and clothing, and I will 
attend to the advice of any such person; (f) I will allow him to be removed 
from my home when required by any person so authorised ’’. 


In the present case the local authority have required the child to be returned 
to them, and the foster parents have refused to return it. The local authority, 
therefore, have applied for habeas corpus to obtain possession of the child by 
the notional production of its body before the court, so that the court might 
hand it over to them. No doubt, the local authority intend to hand the child 
to the putative father and his wife; they have said that they take the view that 
they are bound to do this on the request of the mother under s. 1 (3) of the Act. 
But before I consider that sub-section, I want to ask: What answer could there 
be to the demand of the local authority that the foster parents should return 
the child to them in accordance with the undertaking which the foster parents 
gave in a statutory form as a condition of their having the child ? Counsel 
for the respondents says that this court is exercising the power formerly 
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exercised by the Lord Chancellor in the Chancery Courts as parens patris—the 
delegated power of the Crown, i.e., the guardianship of all infant children, and 
no matter what the Act of Parliament says, unless it clearly |imits in some way 
the prerogative right of the Crown as regards infants, this court has the same 
power as it would have if it was a case simply between the putative father and 
his wife and the foster parents. 

I cannot take that view. The Act of 1948 introduced a means of protection of 
children or care of children which, up to the time of its passing, did not exist. 
Before the passing of the Act, there was power under the Children and Young 
Persons Act, 1933, s. 62, to bring children before the court as in need of care 
and protection, either on the grounds that they were expose! to moral danger 
or for any other reason. Under that Act the juvenile court could make an order, 
sending the child to the care of a local authority, and once tie child was in the 
care of the local authority under the Act, neither this court nor any other court, 
so far as I know, could, exercising its power as guardian over infants, proceed 
to consider whether the child was being looked after in as good a way by the 
local authority as it would be by someone else. The Act of 1948 extends 
the matter, and it not only enables but directs the local authority to act without 
the order of the court. In the present case the local authority have taken the 
steps which the statute directs. The statute has directed them either in terms 
in the Act or by the combined effect of the Act and the rules to board the child 
out with foster parents on the foster parents giving an undertaking to return 
the child if it is required. I cannot see, in those circumstances, how we can say, 
contrary to the wishes of the local authority, that the child should remain with 
the foster parents. If we did, we should then be usurping the duties which are 
laid on the local authority by the Act of Parliament, and substituting our own 
view as to what was right for the child as against the view of the local authority, 
to which Parliament has entrusted that duty. I think it would be quite contrary 
to the whole tenor of Part I and Part II of the Act of 1948 if this court were to 
assume the duty of reviewing the discretion of the local authority and substituting 
their own opinion of what was for the benefit of the child. 

The local authority raise another matter as to why they acted in the way they 
did, and I gather from the affidavits that, if it had not been for the view they 
took of their duty under s. 1 (3) of the Act, they would have been quite prepared 
to leave this child with the foster parents because no one suggests that the child 
has not been well looked after by them or that it would not be. Section 1 (3) 
is in these terms: 

“* Nothing in this section shall authorise a local authority to keep a child 
in their care under this section if any parent or guardian desires to take 
over the care of the child, and the local authority shall, in all cases where it 
appears to them consistent with the welfare of the child so to do, endeavour 
to secure that the care of the child is taken over either—(a) by a parent or 
guardian of his, or (b) by a relative or friend of his, being, where possible, 

a person of the same religious persuasion as the child or who gives an 

undertaking that the child will be brought up in that religious persuasion ”’. 


The local authority say: The mother has told us that she wishes this child to be 
given to the father, and we regard that as her desiring to take over the care of the 
child by putting it in the care of somebody else. I think that, if the mother of a 
child, says: “I am prepared to care for my child and the method by which I 
mean to do so is by putting it into the charge of someone who will iook after it 
for me’, that would be a taking over care of the child within s. 1 (3). The 
mother could take over the care of the child by putting it in the care of a nurse. 
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Many mothers do entrust their children to the care of nurses. Another way of 
taking care of a child would be by putting it in an appropriate nursing school, 
if of tender years, or in a kindergarten school which was prepared to take the 
child on boarding terms. The aim of s, 1 (1) is to prevent the child being an 
abandoned or deserted child, and it deals with a child who has no one to look 
after it because its parents are dead or are unable to care for it. Ifs. 1 is read 
carefully, it is quite intelligible, and comes to this. First of all, the deserted 
child—TI use the term “ deserted ” as generic—is taken into the care of the local 
authority. But the local authority may find that a parent comes forward and 
says: “ I will look after the child ”’, or “ I can now look after the child because my 
temporary disablement has gone’. Then there is somebody to look after the 
child and the local authority must hand the child over to the parent. If that 
does not happen, the local authority are to do their best to persuade the parent 
to take over the care of the child, and, if they fail to do that, they must do their 
best to persuade a relative or friend to take over the care of the child. In other 
words, s. 1 (1) directs the local authority as follows: ‘‘ Take the child into your 
care. Directly you have the child in your care, deal with it by boarding it out 
as the statute directs. You should then endeavour to get the parent to assume 
care of the child especially if the parent says that he or she can look after it and 
wants it, or find a friend or relative who will care for the child.’ If the local 
authority think that the parent cannot be trusted to look after the child, then 
s. 2 comes into play. The local authority can pass resolutions and go through 
the machinery provided by that section and thereby get complete control over 
the child until it is of a certain age. This puts the authority in loco parentis, 
in practically the same way as if they had adopted the child. It gives the 
authority all parental rights and deprives the parent of parental rights. This 
happens where the authority consider that in all the circumstances there would be 
a grave risk in letting the child go back to the mother or the father, as the case 
may be. But where the local authority have simply acted under s. 1 (1) in 
taking the child and under s. 1 (2) in keeping it in their possession, they are not 
in any way depriving the parent of any rights nor are they able to. 

If a parent places his child in the care and custody of other persons by his 
or her own volition, a question may arise between the parent and the foster 
parents whether the child should remain with the foster parents or the parent, 
but that does not arise here. We have only to examine the provisions of the Act 
and see that they are carried out. One thing that ought not to be altogether 
ignored is that while a child is in the care of the local authority, prima facie, 
the authority have to support and maintain it, and one does not want in these 
days to assist parents to get rid of their parental and financial responsibilities 
in connection with their children. One of the things for which the section 
provides is to make a parent look after and support a child; that is the object 
of s. 1 (3). If the parent wants the child and can look after it, let the parent 
have it. The local authority should first try to persuade the parent to have the 
child (s. 1 (3) (a)), and if they cannot do so they must try to get a relative or 
friend. Undoubtedly, the putative father in this case is a relative within that 
section, 

Therefore, I put my judgment in this way. First, the child, having come into 
the possession of the foster parents simply by virtue of the machinery of the 
Children Act, 1948, and the rules which apply to this matter, one of the provisions 
in the Act is that the child is to be returned to the local authority if they demand 
it. There is no answer to the claim by the local authority when they demand 
its return. Parliament will not presume that the local authority, and this court 
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will not presume that the local authority, are not proper persons to have the 
child back. It is irrelevant whether or not the mother wants the child handed 
to Mr. A. or Mr. B. or whether she wishes to keep it herself. What the court 
has to see is that the child goes back to the local authority, who have demanded 
it and from whom the foster parents cannot withhold it. So far as s. 1 (3) is 
concerned, in my opinion, the local authority have taken a correct view. There 
being no resolution of the authority under s. 2, and no order of the court under 
the Act committing the child to the care of the authority, and the authority being 
satisfied that the mother desires to take over the care of the child, we are bound 
to make it possible for the mother to have the child. How the mother will take 
care of the child is a matter for her. If she does not take care of it, proceedings 
can be taken under the Act of 1948 or other proceedings might be taken. In 
any case, the local authority can also justify what they are doing on the ground 
that a relative or a friend, that is to say, the putative father, is willing to take the 
child. I desire to leave the matter in the widest possible terms, and I think 
that the only alteration that should be made in the order of Gerrarp, J., is 
that the provision that the child be delivered by the authority to the putative 
father and his wife should be omitted from the order. In my opinion, we should 
make an order the effect of which will be to give the child to the applicants, 
and I would, therefore, dismiss the appeal. 


HILBERY, J.: I agree. Counsel for the respondents contended that in the 
circumstances of this case the local authority could not act under s. 1 (3) inasmuch 
as on the admitted facts the mother was not asking to take over the care of the 
child since she was asking, not to take it over into her persona! care, but to take 
it over and deliver it to the care and keeping of its putative father. It is necessary, 
therefore, I think, to see whether the mother’s request for the child, accompanied 
by a statement of her intention, was a request for the child within the terms 
of s. 1 (3). In my view, having regard to the whole tenor of the Children Act, 
1948, it is impossible to read into the words “ take over the care’ the word 
“ personal ” so that it has to be read “ take over into her or his personal care ”’. 

If one looks at s. 1 (1) there is little light thrown on this matter because, 
first of all, the heading above that section is: 


“* Duty of local authorities to assume care of children”’. 


What is the lack of care on the part of parents which will make it the duty of the 
local authority to assume the care of children ? We find that it is expressed in 
this way (s. 1 (1)): 

““ Where it appears to a local authority with respect to a child in their 
area appearing to them to be under the age of seventeen—(a) that he has 
neither parent nor guardian or has been and remains abandoned by his 
parents or guardian or is lost; or (b) that his parents or guardian are, for 
the time being or permanently, prevented by reason of mental or bodily 
disease or infirmity or other incapacity or any other circumstances from 
providing for his proper accommodation, maintenance and upbringing...” 

If, therefore, a parent was in a situation to provide for the proper accommodation, 
maintenance and upbringing, there would be no power in the local authority to 
assume the care of that child, nor would it become its duty to do so because 
the parent would be providing proper care. The measure of the care which a 
parent is expected to provide is proper accommodation, maintenance and 
upbringing, and when the mother here makes her demand to take over the care 
of the child, she is able to establish to the satisfaction of the authority, who 
have the statutory care of the child, that she can take over the care of that 
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child in that sense. She can none the less provide for the proper maintenance, 
accommodation and upbringing of the child, though the maintenance may be 
provided by the putative father and his wife by agreement with her, and the 
accommodation may be in their house and not in one occupied by the mother. 
Under the Act, in assuming the care of a child, the local authority is not only 
empowered, but is, it may be said, required to board it out with suitable foster 
parents, and under the rules of 1946 when a mother proposes merely to board 
out her child, it does not cease to be in her care. There is evidence here, moreover, 
that the local authority has purported to act under the second part of s. 1 (3) 
in addition to the first part, because the words of the second affidavit in this 
case sworn by a representative of the local authority follow the words of the 
second part of s. 1 (3), inasmuch as it says, that she is satisfied 


“ that it is consistent with A.B.’s welfare that she should be handed over 
to the mother, and thence to the putative father and his wife, although I 
fully realise that the move will almost certainly upset her for a short while ”’. 


I do not add one word to what my Lord has said about the situation between the 
local authority and the respondents. This child being in the care of the local 
authority under the Children Act, 1948, on the terms of that Act, and pursuant 
to the statutory terms imposed on the respondents, the respondents could have 
no possible answer to the application for the writ of habeas corpus ordering 
them to bring up the child and hand it over to the local authority. 


DONOVAN, J.: Tagree. I add a few words only because of the importance 
of the matter and because on one point I hold a view which is entirely my own. 
If this were a question whether the welfare of the child would be better served by 
leaving it where it is, or sending it to the putative father and his wife, like my 
brethren, I would answer it by saying that on the facts as disclosed by the 
affidavits, it would be far better to leave the child alone. But I agree that that 
question is not for this court to decide. I do not think the comparative merits 
of the two homes emerges as a question for decision at all. The welfare of the 
child simpliciter certainly does, but where a local authority think it consistent 
with the child’s welfare to hand its care over to a relative, it can do so. Thus 
far, at any rate, Parliament has entrusted the welfare of the child to the local 
authority, and to that extent the prerogative right to secure the welfare of the 
child is, in my view, by necessary implication, restricted. Accordingly, as there 
is no question of any default on the part of the local authority, the court cannot 
intervene simply because it differs from the local authority as to what is best for 
the child. 

The difficulty which this case has caused me arises from the circumstance 
that the local authority began these proceedings because they thought that they 
were bound to remoye the child from the respondents as the mother herself 
wanted to take over the care of the child, and they seem to have prosecuted 
the case on that footing before Gzrrarp, J. Were that really so, the local 
authority’s case would be unanswerable, for s. 1 (3) of the Act would, on that 
basis, deprive the local authority, and, consequently, the respondents, of all 
rights to the child. But the mother wants the child handed over, not to her, but 
to the putative father and his wife, so that it may be brought up as one of their 
family. I am unable to regard such an arrangement as a “ taking care " of the 
child by the mother. It is argued that arranging for care to be taken is the 
same thing as taking care, and so in many cases, it may be, but, if what the mother 
proposes—i.e., to leave to someone else every decision regarding the child’s 
welfare—is ‘taking care ” of the child, she is taking care of it already, for she 
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arranged for the child to be taken care of by the council. On that view, the first 
part of s. 1 (3) would never come into play at all. But whatever the position 
may be, in this respect, s. 1 (3) goes on to impose a separate duty on the local 
authority to endeavour to secure, where they think it consistent with the welfare 
of the child, that the care of the child is taken over by, among others, a relative 
or friend, and the putative father is, by definition, a relative. That, in fact, is 
what the council is here trying to do, and once questions of what is best for the 
welfare of the child in such circumstances are removed from the court’s jurisdic- 
tion, clearly it cannot intervene to prevent the local authority doing what 
Parliament has told it to do. I agree that under this section the local authority 
could leave the child with the respondents as a “ friend ”, within the meaning of 
s. 1 (3). If, on the contrary, the child goes to the putative fatler and his wife, the 
local authority has ample powers at its command under this and the Children 
and Young Persons Act, 1933, to take action to secure the future welfare of the 
child should it become again imperilled. It remains only to say that s. 1 (3) 
requires where possible a continuance of the same religious ;ersuasion, but this 
child of three obviously cannot yet have such a persuasion. For these reasons, 
while I could wish that the child had been left alone and I have great sympathy 
with the respondents, I agree that the appeal must fail, subject to the order being 
modified as proposed. 
Appeal dismissed. 
Solicitors: Sharpe, Pritchard & Co., agents for W. R. Scurfield, clerk of the 
county council, Worcester (for the local authority); Stafford Clark & Co., agents 
for W. Stanley Mobberley & Son, Lye, Worcs. (for the respondents); Edwin Coe 
& Calder Woods, agents for Tree, Hemming & Johnston, \Worcester (for the 


mother). 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
PRACTICE NOTE 


Case Stated—Form—Size of paper—Foolscap. 

May 5. At the opening of an appeal in the Divisional Court, LORD 
GODDARD, C.J., said that Special Cases for the use of the court should be 
prepared on foolscap, and not on brief, paper, as this was more convenient for 


the court, and he hoped that in future this would be done. 
G.F.L.B. 





JUSTICE OF THE PEACE AND 


YORK ASSIZES 
(Pearson, J.) 
February 16, 17, 1954 
SELLARS v. BEST AND ANOTHER 


Electricity—Electricity supply—Faulty installation— Wife of consumer electrocuted 

Liability of electricity board—Failure to test earthing arrangements 
Negligence—Breach of statutory duty—Electricity Supply Regulations, 1937, 
reg. 27 (a). 

The first defendant, an electrical contractor, installed at the plaintiff's house an 
electric boiler together with a new circuit for the same, but he failed to provide a 
fully efficient earthing system for the circuit. The second defendants, the electricity 
board supplying electricity to the house, connected up the new circuit to their 
supply, but, before so doing, although they carried out certain tests, they did not 
test to ascertain whether or not the earthing system was adequate. About three 
months after the installation of the boiler its insulation became defective as a 
result of which electricity escaped into the metal shell of the boiler and gave the 
plaintiff's wife a violent electric shock as a result of which she died. If there had 
been a proper earthing system, no accident would have happened. In an action 
by the plaintiff claiming damages in respect of his wife’s death the first defendant 
was held liable to the plaintiff, but as regards the liability of the second defendants, 

Hep: (i) regulation 27 (a) of the Electricity Supply Regulations, 1937, imposed 
no obligation on the second defendants to carry out any inspection or test of the 
new installation before commencing to give a supply of electrical energy, nor was 
it possible to say on the facts that they assumed any obligation to the plaintiff's 
wife. 

(ii) to say that the second defendants before carrying out the potentially 
dangerous operation of sending electricity into the installation in the house should 
make sure that the electrical equipment was fully prepared to receive it, and, 
therefore, that they were responsible for what the plaintiff’s contractor had done 
or omitted to do, would be carrying the kind of tortious liability envisaged in 
Donoghue v. Stevenson ({[1932] A.C. 562) too far; and, therefore, the action failed 
as regards the second defendants. 

Action tried before Pearson, J. 

The plaintiff, Lawrence Sellars, was the husband and administrator of the 
estate of Mary Sellars who died by electrocution on Aug. 11, 1952, when she 
received a violent electric shock from an electric boiler in the house at Newton- 
on-Raweliffe, near Pickering, North Yorkshire, where she and the plaintiff 
lived. The cause of the accident was, first, the deficiency of the earthing system 
of the boiler, and, secondly, defective insulation between the heating elements of 
the boiler and its metal shell which occurred about three months after its 
installation. 

In May, 1952, the first defendant, Lawrence William Best, supplied and 
installed the boiler on the plaintiff’s instructions. The first defendant also 
installed a fifteen-ampere socket outlet with a three-pin plug arrangement for 
the boiler together with a new circuit, but he did not connect this circuit to the 
mains supply of the second defendants, the North Eastern Electricity Board, 
who supplied the electricity for the house. The large hole in the socket was for 
the earthing arrangements which consisted of an earthing line which, in the event 
of an escape of electricity, would carry off the electricity so that it would cause 
the ordinary electric fuse to give way and so isolate the circuit in which the fault 
had arisen. The earthing line was run to a small stake about eighteen inches 
long put in the earth outside the front door of the house. Although in some weather 
conditions, if the earth was very wet, this earthing arrangement would be sufficient, 
in dry or frosty weather it would be inadequate. The first defendant, although 
he made certain tests, did not make any test to ascertain the capacity of the 
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earthing system. If there had been a proper earthing system, no accident would 
have happened. The second defendants connected up the ends of the circuit to 
their supply of electricity, and the facts relating to these defendants are fully 
set out in His Lorpsutp’s judgment. 

The plaintiff claimed damages as administrator of his wife’s estate against the 
first defendant under the Law Reform (Miscellaneous Provisions) Act, 1934, 
for the benefit of the estate for her loss of expectation of life and under the 
Fatal Accidents Acts for the funeral expenses, and he also claimed for his own 
benefit damages for the loss of his wife’s consortium, including her servitium, 
alleging failure of the first defendant to exercise reasonable care and skill in 
carrying out the contract with the plaintiff to instal the boiler. Against the 
second defendants the plaintiff claimed under the same Acts similar damages 
for their negligence and breach of statutory duty under reg. 27 of the Electricity 
Supply Regulations, 1937. 

McLusky for the plaintiff. 

E. Ould for the first defendant. 

Veale, Q.C., and @. N. Black for the second defendants. 


PEARSON, J., stated the facts, considered the Regulations for the 
Electrical Equipment of Buildings issued by the Institution of Electrical 
Engineers and the evidence of the practice in the district, held that the first 
defendant, in addition to his contractual obligation to the plaintiff to instal the 
boiler in a reasonable and proper manner so as to make it safe, also owed an 
obligation by way of common law liability to use reasonable care to the plaintiff’s 
wife who would be a person likely to use the boiler and so he was liable to the 
plaintiff for breach of contract and negligence, and continued: I pass to the 
more difficult problem as to the situation of the board in these matters. First 
of all, what they did was to connect up the loose ends, sometimes called “‘ tails ”’, 
to their own meter. It has been pointed out that the board is a seller of electricity, 
and the delivery of the electricity is effected at the terminal points, or supply 
points, which are situated approximately at the meter. Up to those supply 
points everything belongs to, and is under the control of, the board. Beyond 
that point, generally speaking, everything belongs to, and is under the control 
of, the consumer. The board did carry out a test for leakage, and they may or 
may not have carried out some other tests or made some kind of cursory inspec- 
tion, but they did not at any rate test to ascertain whether or not the earth 
system was adequate. The problem is whether they were under an obligation to 
do so, because it is reasonably plain (and I infer from the evidence) that, if they 
had carried out a suitable test for the adequacy of the earthing capacity, they 
would have ascertained its inadequacy and steps would have been taken and 
this accident would not have happened. The whole problem, as I see it, is 
whether they owed an obligation to Mrs. Sellars to make sure that the earthing 
system was adequate. 

The board’s obligation to give a supply of electricity is under s. 27 in the 
schedule to the Electric Lighting (Clauses) Act, 1899, which I have been told, 
no doubt correctly, has been applied to the board by a provision of the Electricity 
Act, 1947. It is sufficient to say that s. 27 imposes an obligation on the under- - 
takers to give a supply on being required to do so, although that is subject to 
certain conditions. 

Then we come to the Electricity Supply Regulations, 1937, and the most 
material one is reg. 27, but I think it is important to look at some others also in 
order to see what the scheme of obligation is. Regulation 25 (a) may be im- 
portant as showing where the division of responsibility comes. It provides that: 
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‘“‘ The undertakers shall be responsible for all electric lines and apparatus 
placed by them on the premises of a consumer and either belonging to the 
undertakers or under their control (whether forming the whole or part of the 
consumers installation or not) being installed and maintained in a safe 
condition and suitable for their respective purposes and being so fixed and 
protected as to prevent so far as is reasonably practicable leakage to any 
adjacent metal ”’. 


There one has the responsibility placed on the undertakers for electric lines and 
apparatus with which they are concerned, that is to say, both placed by the 
undertakers on the premises of the consumer and also belonging to the under- 
takers or under their control. It tends to suggest that there is not at any rate 
the same responsibility for electric lines and apparatus which have been placed 
on the consumer's premises by someone else or which do not either belong to 
the undertakers or come under their control. So the ordinary principle that 
responsibility is based on ownership or control seems prima facie to apply here. 
Then there is reg. 26: 

“ The undertakers shall not permanently connect a consumer’s installation 
with their electric lines unless they are reasonably satisfied that the con- 
nection, if made, would not cause a leakage from the consumer’s installation 
exceeding [a certain fraction].” 

The wording there is to impose a definite prohibition. Under that regulation, 
if the undertakers do make the connection without being reasonably satisfied, 
they commit an offence, as appears from reg. 39, and they would be liable to a 
penalty for default. When we come to reg. 27 (a) the wording is changed. That 
provides: 

“‘ The undertakers shall not be compelled to commence or, subject to the 
provisions of reg. 32, to continue to give a supply of energy to any consumer 
unless they are reasonably satisfied in respect of the consumer’s installation— 
(i) That all conductors . . . are constructed installed and protected so as to 
prevent danger so far as is reasonably practicable ... (ii) That every 
distinct circuit is protected against excess energy by means of a suitable 
fusible cut-out ... ”. 


Regulation 32 provides for the “ discontinuance of supply in certain circum- 
stances", and para. (a), sub-para. (v) provides: 

“* Where in pursuance of this regulation the undertakers have discontinued 
the supply of energy to the consumer’s installation or any part thereof, the 
undertakers shall not recommence the supply of energy until they are reason- 
ably satisfied ... ” 

in certain respects. 
It seems clear that reg. 27 (a) has been very carefully drawn and that it would 
be wrong to assume that the variation in the opening words of reg. 27 (a) as 
compared with reg. 25 (a), reg. 26 and reg. 32 (a) (v) is merely per incuriam. The 
effect of reg. 27 (a) is simply that the obligation to supply which was imposed by 
.8. 27 of the schedule to the Act of 1899 is here being made subject to a condition 
that they shall not be compelled to commence or continue to give a supply unless 
they are reasonably satisfied in the way specified. If they do give a supply 
without being satisfied, they commit no offence under this regulation. If they 
commence to give a supply or continue to give a supply having satisfied them- 
selves with a mere cursory inspection, they still commit no offence. It seems to 
me there is no obligation under this regulation to carry out any inspection or 
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testing at all. They can if they choose; or rather, to be exact, their power under 
this regulation is only to refuse to give a supply. Strictly speaking, they have 
no power to insist on inspecting and testing an apparatus. It is open to the 
consumer to say : “‘ I do not wish to have my installation inspected and tested 
by you. I will not take any supply. I will provide my own supply’. If the 
consumer says that, there is no power under reg. 27 to insist on an inspection to 
test. The feeling I have about reg. 27 is that it is drafted with that in view, not 
to impose on the board a responsibility in respect of what the occupier by himself 
and his contractors and other agents may have done or omitted to do to his own 
chattels on his own premises. So that, so far as the regulations are concerned, 
it seems to me they afford no cause of action to the consumer or to the consumer’s 
wife. 

Very interesting arguments have been presented by counsel for the first 
defendant, in effect supporting the plaintiff against the board, and by counsel 
for the plaintiff, seeking to impose on the board an obligation towards Mrs. 
Sellars, because that is what has to be done. It has to be an obligation towards 
Mrs. Sellars in the circumstances. It is not at all, in my view, like the cases in 
which the board have themselves antecedently done something wrong, such as 
mixing up the two wires—putting the neutral wire where the phase wire should 
be and vice versa*. They have not at any stage done anything wrong as regards 
the installation. The only omission relied on is the omission to test for the 
adequacy of the earthing system. That case could be put in a different way. 
They could say they rely on the fact of the board having supplied electricity 
for use in this electric boiler without having first satisfied themselves and taken 
all reasonable steps to satisfy themselves that it was in a fit state to receive an 
electric current safely. Those are the two ways of putting it. The question is 
whether it is right to assume that the board do undertake any such obligation 
towards, not merely the consumer, but some other person who is likely to use the 
electrical equipment in question. 

One of the arguments is : ‘‘ The board say they are going to test the equipment, 
because the contractor, according to the usual system of the board, gave to the 
board a notice to test the installation ’’. The form was produced and it is 
addressed to the board and signed by the contractor, and the contractor gives the 
board notice that a certain installation is now complete. It says: ‘ Please 
inspect and test the same ’”’ on a certain date. It may be that the consumer 
should be deemed to know what his contractor has done and should be 
deemed to know that the board have been asked to test the installation, and 
have tested the installation. That still leaves unspecified what the test is going 
to be, how comprehensive it is going to be and what it is going to be a test for. 
There is the obligation on the electricity suppliers, in this case the board, under 
reg. 26 not to connect the consumer’s installation with their electric lines until 
they are satisfied that the connection would not cause an undue leakage from 
the consumer’s installation. So that leakage test they have to carry out, but 
there is nothing in this form to show what other test there is. It may be only 
that test. Equally on the facts of this case, having regard to the evidence as to 
the board’s practice in the area in which this house was comprised, there is 
nothing to show that their test would extend beyond that. On the contrary, 
the evidence is the other way, that they did not carry out what may be a com- 
prehensive test in this district. 

There is this further difficulty. If it is put on the ground of the board having 
undertaken to carry out testing and thereby having misled people into thinking 


" "See Hartley v. Mayoh & Oo., ante, p. 178; [1954] 1 All E.R. 375. 
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that their test would be comprehensive and adequate to ensure against any 
unsafe feature of the installation, the question then arises: To whom do 
they undertake ? To whom do they make that assumption ? It is founded on 
some sort of assumpsit, using the technical phrase. It still remains to inquire, 
to whom is it made ? It might be made to the plaintiff as the intending con- 
sumer and the person asking for the supply, but there is no evidence that Mrs. 
Sellars knew anything at all about what the céntractual arrangements were as 
between the plaintiff and the suppliers. On those two grounds I am unable to 
see how liability can be possible for the reason that they did in fact carry out 
some sort of test. The argument was they must either do it in whole or not at 
all. If they do not carry out any test, they are not responsible, but if they carry 
out a test they are bound to carry out a complete and adequate test. That 
begs the question : What is the test for ? What is it meant to do? It may be 
only a test under reg. 26. Without more evidence I do not think it is possible 
to say any obligation was assumed by the defendant board towards Mrs. Sellars 
in this case. 

The other way of putting the argument is that the board, as it is said, unleash 
this dangerous substance, electricity, by sending it along their wires and through 
the connection which they have made in this house into the installation which 
is there, and before they carry out that potentially dangerous operation they 
should make sure that in fact it will be safe because the electrical equipment in the 
house is fully prepared to receive it. That is a possible argument, but I think 
it is too difficult to define the obligation, where it begins and where it ends, 
because the supply of electricity is a continuing operation. It may go on for 
years, and it is difficult to see any reason why it can be confined to the moment 
of first giving the supply. Is it sufficient for the board to be satisfied at the 
moment when they commence to supply electricity and then they cease to 
have any responsibility for the subsequent maintenance ? It is difficult to define 
it in a different respect. How far does it go? Must they re-do all the work which 
the electrical contractor has done—dig up the wires to see that they are sound, 
test the steelwork of the boiler and test the insulation and test everything ? 
Is it possible to confine the so-called comprehensive test within any reasonable 
bounds at all? I think there is too much uncertainty there, and the more 
reasonable principle is that the board are responsible for what they themselves 
do and what they themselves have control over. They are responsible, of course, 
for bringing the electricity along their own lines and for making, and continuing 
to have, it may be, a proper connection at the terminal supply points. Then if 
they have installed and they still have control of some electrical equipment on 
what is called the consumer’s side by virtue of that installation and continuing 
control, they would be responsible for that also. It seems to me too much to 
say that the board are responsible for what the occupier by himself and his 
contractors and agents may have done or omitted to do to his own chattels on 
his own premises. It seems to me that is carrying the kind of tortious liability 
which is envisaged in the case of Donoghue v. Stevenson (1) too far and it cannot 
be held to apply here. For those reasons I hold that the board are not liable to 
the plaintiff, and I hold in favour of the plaintiff against the first defendant, but 
not against the board. 

As to the measure of damages under the first head under the Law Reform 
(Miscellaneous Provisions) Act, 1934, I give the more or less conventional sum of 
£400. Under the Fatal Accidents Act, 1846, the agreed sum is £30 6s. With regard 
to the claim for breach of contract by the plaintiff against the first defendant 


(1) [1932] A.C. 562. 
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in respect of the loss of consortium of the wife there was no evidence here to 
show any actual pecuniary loss or expense arising to the husband by reason 
of his wife’s death. I have had regard to what was said in the case of Best v. 
Samuel Fox & Co., Lid. (1), in the House of Lords. I am not sure whether in 
those circumstances the proper result is that there should be merely nominal 
damages in the sense of a sum of 40s. or whether it is permissible and right to 
award something more than that by way of mere general damages for loss of 
consortium. I think the second is the true view; but although no large sum 
should be awarded in the absence of proof of financial damage, I think the proper 
view is that it can be more than a nominal sum, and I award £100. 


Judgment for plaintiff for £530 6s. against first defendant: judgment for second 
defendants against plaintiff. 

Solicitors: J. D. Whitehead & Son, Pickering (for the plaintiff); Barnet Ellis, 
Pickering (for the first defendant); Jacksons, Monk & Rowe, Middlesbrough 


(for the second defendants). 
G.F.L.B. 


(1) [1952] 2 All E.R. 394; [1952] A.C. 716. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp MERRIMAN, P., anp Sacus, J.) 
March 2, April 27, 28, 1954 
HOBBY v. HOBBY 


J ustices—Clerk—Intervention in examination of witnesses—No13 of evidence based 
on proof of a witness—Desirability of taking notes in boun! notebook. 

The wife issued a summons under the Summary Jurisdiction (Separation and 
Maintenance) Acts, 1895 to 1949, alleging that the husband ha deserted her. At 
the trial, where both the husband and the wife were legally represented, the clerk 
to the justices had before him a proof of the evidence of the wife from which he 
took his notes of her evidence. The husband’s solicitor knew that the clerk had 
this proof and raised no objection. When the wife had given hcr evidence-in-chief, 
the husband's solicitor started to cross-examine her with a view to establishing 
that she had committed adultery, or had given the husban( reasonable grounds 
for believing that she had committed adultery, or, alternatively, that by reason 
of her conduct he had just cause in living apart from her. The clerk intervened 
during the cross-examination so that the husband’s solicitor was prevented from 

so the wife many questions relevant to those issues. When the husband 
was ive evidence, the clerk enumerated some five points which should be 
ut to him. The husband's solicitor put those five questions to the husband and a 
‘ew more questions which were merely ancillary. The clerk then put questions 
to the husband in the nature of cross-examination and made a note of the husband’s 
answers, after which the wife's solicitor cross-examined the husband, but the clerk 
made no note of this cross-examination. The court found the husband guilty of 
desertion and made an order in favour of the wife. On appeal by the husband, 
Hetp: since both parties were represented at the trial neither of them was in 
need of assistance to present his or her case to the court; it was clear that, although 
the clerk had a duty to see that the justices were advised as to what was and what 
was not relevant and that the time of the court was not wasted, he had exceeded 
his duty and had put substantial obstruction in the way of the husband’s solicitor 
in the conduct of his client’s case, so that vital questions were not put to the husband 
in examination-in-chief; accordingly, justice did not appear manifestly to have 
— and the decision of the justices could not stand and the case must be 
re- . 
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Per curiam: It was undesirable that the clerk to the justices should have had 
before him at the trial a proof of the wife's evidence, and in no circumstances 
should he have made it the basis of his notes of evidence. Such notes should be 
made in a bound notebook and not on such a proof and/or deposition paper. 

APPEAL by the husband from an order of the Newcastle and Ogmore justices, 
sitting at Bridgend, dated Nov. 5, 1953. 

The parties were married in December, 1950, and a child was born in 1951. 
On Mar. 1, 1952, the parties separated. On Oct. 24, 1952, a second child was 
born to the wife. The wife issued a summons under the Summary Jurisdiction 
(Separation and Maintenance) Acts, 1895 to 1949, on the ground of the husband’s 
desertion. Before the justices the husband sought to establish that the wife 
had committed adultery or that he had reasonable grounds for believing that 
she had committed adultery, and, alternatively, that he had just cause for living 
apart from her. On Nov. 5, 1953, the justices found the desertion proved and 
made an order in the wife’s favour. The husband appealed. 


R. E. G. Howe for the husband. 
P. L. W. Owen for the wife. 
Tasker Watkins for the justices. 


LORD MERRIMAN, P. : I will ask Sacus, J., to give the first judgment. 


SACHS, J., stated the facts and continued: It is common ground that the 
occasion of the parting on Mar. 1, 1952, was a quarrel which resulted from the wife 
having on the previous night been out at a dance, where she removed her wedding 
ring, and that the husband’s brother, at whose house the husband and wife were 
staying, ordered the wife out of the house. The husband acquiesced in the order, 
and thereafter did not want to have anything more to do with the wife. Before 
this parting there had been a number of quarrels, due to complaints by the husband 
that the wife returned home late at night. It also appears to have been common 
ground at the trial that at any rate on two occasions the wife had been away for 
one or more nights from the place at which she was living, without having given 
any particular explanation of her absences. Some eight months after the parting, 
namely, on Oct. 24, 1952, a child was born to the wife. There was a conflict 
of evidence when last complete sexual intercourse took place between the 
husband and the wife, and in particular whether that intercourse was on a date 
or dates likely to have resulted in the birth of a child on Oct. 24, 1952. The 
husband sought at the trial to establish that his wife had committed adultery, 
and that, even if he were unable to establish that adultery, he had reasonable 
ground for believing that it had taken place, not least having regard to the 
previous general conduct of the wife during the marriage. Alternatively, he 
alleged that the general conduct of his wife was such as in any event to justify 
him in not having anything more to do with her. By his notice of appeal the 
husband alleged, inter alia, that there was no evidence on which the justices 
could hold that he had deserted his wife, and that the decision of the justices 
was against the weight of the evidence. Early in this appeal, however, it was 
very properly conceded by counsel for the husband that on the evidence as it 
stood before the justices at the conclusion of the trial those two grounds could 
not be reasonably supported. Accordingly, it is unnecessary to deal further with 
them. The substantial ground of this appeal is an allegation that the hearing 
before the justices was so interfered with by their clerk that the trial as a whole 
was unsatisfactory, that justice did not appear to have been done, and that, in 
particular, all the appropriate evidence which was available on behalf of the 
husband did not come before the justices. To support this allegation various 
matters were put forward, but no suggestion was made against the bona fides 
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of either the justices or the clerk, nor was any suggestion made that at any stage 
they acted with any improper motive. The main points put forward were, first, 
that there had been interference by the clerk to the justices with the cross- 
examination of the wife ; secondly, that there had been interference by the 
clerk to the justices with the conduct of the examination-in-chief of the husband ; 
thirdly, that the announcement of the reasons, before the court’s decision, was 
made by the clerk, as opposed to being made by the chairman of the justices. 
In addition, the husband, during the course of this appeal, complained of the 
fact that the wife’s solicitor, just before the hearing of the case, handed to the clerk 
a copy of the wife’s proof of evidence and that proof was used by the clerk as 
the basis of his notes of her evidence-in-chief, and it was also said that he took 
no notes at all of the cross-examination of the husband. 

When this appeal first came on for hearing on Mar. 2, 1954, affidavits were 
put in which had been sworn to and filed by the husband’s solicitor, dated 
Jan. 27, 1954; by the clerk to the justices, dated Jan. 29, 1954; by one of the 
justices who sat at the hearing, also dated Jan. 29, 1954; by the wife’s solicitor, 
dated Feb. 2, 1954; and by an independent solicitor who was not connected 
with the case, but was present during a considerable portion of the trial, dated 
Feb. 9, 1954. On it appearing on Mar. 2, 1954, that neither the justices nor 
their clerk had had an opportunity of considering and replying to the affidavit 
of the independent solicitor and on it also appearing that there were a number 
of matters in other affidavits which needed amplification, the appeal was 
adjourned. On this adjournment it was expressly stated by the court that an 
opportunity was to be given to all concerned to put on record such further material 
as might be needed, in order that the court might be fully seized of the facts, 
so as to come to a decision. A number of further affidavits was then filed, and 
the court has been assured that the justices and the clerk have had every 
opportunity of dealing with the matters raised in the affidavits filed both before 
and after the initial hearing of this appeal. 

The evidence of the husband’s solicitor, himself clerk to a neighbouring bench 
of justices, is, first, to the effect that at a relatively early stage in the cross- 
examination of the wife, a stage that he puts at after some twelve or so questions, 
the clerk objected to certain questions he was putting to the wife. These 
questions, in the main, related to her conduct. The husband’s solicitor in his 
original affidavit, states that 

“by his frequent interventions and directions the clerk to the justices 
was allowed substantially to control the conduct of the proceedings.” 


As to the interventions, the husband’s solicitor states that the clerk intervened 
without reference to or discussion with any of the justices. Indeed, in none of 
the affidavits (and there are several of them) filed by the justices or by the clerk 
himself, is it suggested as regards any intervention that reference was made to 
the justices or that they, or any of them, took part in any of the resulting dis- 
cussions. It is further stated that the interventions of the clerk were such that 
he, the husband’s solicitor, was prevented from dealing during his cross-examina- 
tion of the wife with a number of relevant facts, and, in particular, with facts 
relevant to the general conduct of the wife, facts which induced in the husband, 
so it is alleged, a reasonable belief that the wife had committed adultery. These 
statements by the husband’s solicitor as to interference with his cross-examination 
are, to an extent, supported by the affidavit of the independent solicitor, who 
deposes that after argument between the husband’s solicitor and the clerk to 
the justices the former desisted from questions which he was asking. Perhaps 
more striking, however, is the unconscious support given by the clerk himself 
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to the allegation that his interventions were such as to give the appearance that 
he had taken control of the conduct of the husband's case. In his second 
affidavit, sworn after he had had ample time to consider all the material relevant 
to this appeal, he denies that he restricted the husband’s solicitor’s cross- 
examination, but he proceeds to set out a list of suggestions that he made to the 
husband's solicitor as to the questions which should be put in cross-examination. 
Merely to read those suggestions brings home the way in which the clerk was 
clearly attempting to govern in detail the cross-examination of the wife. It is 
likely that an -ivocate would be embarrassed by what must have been a con- 
siderable flow of interventions, or, alternatively, something in the nature of a 
lecture on how to conduct his case. 

In the result, though a certain amount of cross-examination about the wife's 
conduct appears on the notes of the evidence taken by the clerk, it, nevertheless, 
seems that the husband's solicitor was deterred from putting questions which 
were, undoubtedly, relevant. Thus, the wife was not cross-examined on relevant 
matters such as the reason why, according to the husband, she was turned out 
on certain occasions, once at least from the house of her sister and once from the 
house of her mother. Nor was she asked about a letter which, it is alleged, she 
wrote to her husband after the parting, the effect of which was: “‘ You will be 
surprised to know I am expecting another child in seven months’ time’. What 
would have been the answers to these questions if put in cross-examination, or 
what would have been the weight which the justices would have attached to them, 
is not a matter with which this court is at this stage concerned. Suffice it to say 
that these questions would have been relevant, and that the course which the 
proceedings took was such that they-were not put. 

The second and most substantial allegation made by the husband’s solicitor, 
is that his examination-in-chief of his own client was restricted, and, indeed, to a 
great extent, conducted by the clerk. This examination followed an unsuccessful 
submission of no case. The version of the husband’s solicitor of what took place 
is to be found in the second of the affidavits which he swore. He says: 


“ At the commencement of my examination-in-chief of the husband the 
clerk to the justices again intervened (without prior reference to or discussion 
with the justices) to say that the only thing that concerned the court was this 
question of adultery prior to the parting on Mar. 1, 1952. He then detailed 
the five or six points which he wished to be put to the husband and indicated 
that they were the only questions which need be put . . . I prefaced the 
first question to the husband by saying: ‘Since I am prohibited from 
putting anything further to you, will you now answer these questions’. The 
clerk to the justices did not object or make any comment on my use of the 
word ‘ prohibited ’ in that context. I then put to the husband the questions 
which had been enumerated by the clerk to the justices in the order and in the 
form which he had indicated. During the course of such questions I referred 
to the fact that I was unfortunately compelled to put leading questions to 
the husband. The solicitor for the wife then stated that he was not going to 
object since they were helping his case in that form.” 

The independent solicitor, in his affidavit of Feb. 9, 1954, gives this version 
of what took place: 

“At the commencement of the examination-in-chief of the [husband] 
I recall the clerk to the justices enumerating five points or questions that 
should be put to the [husband]. [The solicitor for the husband] then put 
to the [husband] the five questions preceded by a statement to the effect 
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that: ‘Since I appear to be prohibited from putting anything further to 

you will you now answer these five questions’ ”’. 

At this point it is relevant to note that, apart from five main questions, the 
examination-in-chief of the husband consisted merely of some half-dozen ancillary 
questions—“ ancillary " in the sense that they were merely adjuncts to the five. 
There is a notable absence of the considerable number of further questions in 
examination-in-chief which one would normally have expected to find in such a 
case. 

Turning to the evidence of the solicitor for the wife, as to what happened 
with regard to the examination-in-chief of the husband, one finds that his version 
includes the following: 

“* After the submission by [the husband’s] solicitor that he had no case to 
answer and the justices’ ruling that there was a case to answer the clerk to the 
justices indicated that there were certain questions which he enumerated 
that the [husband] was required to answer. To the best of my recollection 
the clerk put these questions to the [husband’s) solicitor who in turn put 
them to the [husband]. The [husband’s] answers to these questions are set 
out in his evidence-in-chief in the notes of evidence filed, and are the first 
four sentences in his evidence.” 

The wife's solicitor then goes on to say that, in his view, the husband’s solicitor 
was not prohibited from putting what I have referred to as ancillary questions. 

The above being the detailed accounts of what happened on the examination- 
in-chief of the husband according to the affidavits filed by both parties, the 
state of affairs was obviously one which called for some satisfactory explanation 
on oath from the clerk to the justices or from the justices themselves. Four 
affidavits have been filed on behalf of the justices and their clerk since they have 
had all the material before them, but not one of those four affidavits goes so far 
as even to mention the examination-in-chief of the husband. Indeed, the clerk 
to the justices, who was specifically given an opportunity to answer the affidavit 
of Feb. 9, 1954, by the independent solicitor, does not go so far in his affidavit 
as to say that he had even read the evidence of the independent solicitor. 

It is right at this stage to mention that while this court has had every possible 
assistance from counsel for the justices, it does not appear on this appeal to have 
had that full and careful assistance in the way of affidavits from either the 
justices or their clerk which an appellate court normally requires, and to which 
it is, in the circumstances of such a case, entitled. The above omission is one 
instance. Another occurs in the affidavit of Mr. Richards, one of the justices, 
sworn on Jan. 29, 1954. Mr. Richards put on oath that he entirely disagreed 
with so much of the first affidavit of the husband’s solicitor as is contained in 
its second paragraph: 

“That the [husband] desired to raise in issue the whole conduct of the 
[wife] since the celebration of the marriage with the [husband] with the 
intention of showing that he had reasonable cause and was justified in 
refusing to live with the [wife].”’ 

Yet Mr. Richards, who so swore in his affidavit of Jan. 29, 1954, had himself 
signed on Nov. 5, 1953, as reason for the decision of the justices: 

“ There has been no evidence given to us to justify the allegations of the 
husband that the general conduct of the wife since the marriage has been 
sufficient to absolve him from a charge of desertion.” 

That aspect of the justice’s affidavit was properly admitted at the Bar to be 
“ lackadaisical’. It is not necessary to say anything more about it. 
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In this difficult state of affairs it is necessary, first, to assess the evidence as 
a whole in so far as it relates to allegations of undue interference by the clerk to 
the justices. It seems evident that the allegations made by the husband’s 
solicitor in relation to interference both with the cross-examination of the wife 
and the examination-in-chief of the husband are in substance established as 
accurate. Both the evidence of the independent solicitor and the inferences to 
be drawn from the other affidavits support this view. There was, indeed, a 
suggestion made on behalf of the justices, that when it came to dealing with the 
examination-in-chief of the husband the clerk did no more than amplify the 
refutation of the submission of no case. The evidence which I have already read 
out from other deponents does not appear to be consistent with this suggestion, 
but, in any event, the point is whether some limitation was or was not, in effect, 
placed on the examination-in-chief of the husband. It seems to me that a limita- 
tion was placed, and that it was an undesirable limitation. 

The third point raised by the husband's solicitor—that of the alleged undue 
interference by the clerk as to the announcement of the reasons for the court’s 
decision—has resulted in a considerable conflict of evidence between the various 
affidavits filed on this appeal. Apart from those affidavits, however, this court 
has, for the first time, today [Apr. 28, 1954] seen the notes of the clerk to the 
justices. In those notes there appears a passage which relates both to the decision 
of the justices and to the reasons, as purported to be given by them at the time. 
It is one of the less happy features of this case that the contemporaneous note of 
the reasons given by the justices at the time was excised from the copy of the 
general notes sent up on this appeal to this court. What appears on that note 
is not inconsistent with the version of the husband’s solicitor as to who it was 
who announced the decision of the court, but the reasons themselves agree with 
those stated in the affidavit of the wife’s solicitor. In all the circumstances of 
the present case, it does not appear necessary further to resolve the conflict of 
evidence on the point as to who made the announcement. 

Both parties were represented at the trial by solicitors. Accordingly, neither of 
them was in need of assistance as to how to present the case to the court. Both 
parties were entitled, within the limits of relevancy and reasonableness, so to 
conduct their case as seemed best to their legal representatives in court. In 
those circumstances a justices’ clerk is no more entitled to step into the arena 
and conduct a litigant’s case for him than is a justice himself. Indeed, it is 
important in the interests of justice that the clerk should not give even the 
appearance of seeking himself to conduct the case of either party or to limit the 
way in which that case is conducted. At any trial this need to allow freedom 
to the litigant has from time to time to be balanced against the clerk’s duty to 
assist the court as to what is and what is not relevant—matters, however, on 
which it is not for him to give a ruling himself. Sometimes the dividing line 
between the part a clerk may, on the one hand, take to see that the time of the 
court is not wasted, and the interventions, on the other hand, which, in the 
interests of justice appearing to be done he ought not to make, is difficult of 
demarcation. In the present case, however, it is clear that the clerk overstepped 
the line to a considerable degree, and put substantial obstruction in the way of the 
husband’s solicitor in the conduct of his client’s case. The clerk seems to have 
given the appearance both of being master of the conduct of the husband's case 
and also to some degree of being master of the court as regards what should and 
should not be given in evidence. It is, perhaps, a symptom of this attitude of 
the clerk that after the short examination-in-chief of the husband it was the 
clerk who took up the cross-examination, although the wife was represented in 
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court by a solicitor. Then, having finished and noted his own cross-examination, 
the clerk did not take a single note of the cross-examination by the wife’s solicitor. 
Indeed, looking at the notes of evidence as taken by the clerk, this court was 
at first under the impression that there had been no cross-examination at ail 
by the wife's solicitor, but, in fact, the wife’s solicitor, in the course of his frank 
affidavit, has set out that he did cross-examine the husband at some length, and 
it is clear from his affidavit that his cross-examination elicited facts of importance. 
Some of those facts were of assistance to the husband, some were of assistance 
to the wife, but in neither case was any note taken of them, an omission which 
is in itself contrary to what has been laid down as a clerk’s duty in relation to 
taking notes. 

The result of what I have previously referred to as the substantial obstruction 
of the husband’s solicitor’s conduct of his client’s case was that a considerable 
amount of evidence was not adduced in chief which he would otherwise have 
sought to obtain from the husband. Indeed, the notes of evidence clearly reveal 
that something appears to have gone wrong at the trial. Those notes reveal 
an examination unnatural in sequence, and curtailed as regards the number of 
questions to quite an unusual degree. Vital points were not put to the husband 
in examination-in-chief. Many of those vital points were discussed in argument 
before this court today, but they are points which, perhaps, it is undesirable to 
recapitulate in view of the order which this court may be making. The result 
was that justice certainly did not appear manifestly to be done at this stage. 
Accordingly, on the facts which I have so far stated, in my opinion, the trial was 
unsatisfactory, and the decision of the justices cannot stand. 

That, however, leaves over the question which has been raised in relation to the 
wife’s proof having been handed to the clerk to the justices, and to the way in 
which the clerk’s notes were taken from that proof. The fact is clear that during 
the trial there was before the clerk a proof of the wife, which she had given to her 
solicitor, so it is said, in August, 1953. Equally it is clear that it was physically 
used as the basis on which the clerk made the notes of the wife’s examination- 
in-chief. The facts that led to this state of affairs are not so clear. In August, 
1953, a summons was taken out by the wife, which I will refer to as the earlier 
summons. This court has been told from the Bar that it was a summons under 
the Guardianship of Infants Acts, 1886 and 1925, but the clerk’s affidavit seems 
to indicate a difference on that matter. On the taking out of the summons in 
August, 1953, a document, also in the form of a proof, was then lodged with the 
clerk to the justices, it being different in its contents from the proof before the 
clerk at the hearing. Whether or not the latter proof related to the earlier 
summons is not clear, nor is it clear whether it was originally handed over to the 
clerk to the justices on Nov. 4, 1953 (when the wife’s summons was issued, to 
be heard, by consent on Nov. 5, 1953), as being material on which a fresh 
complaint was founded, or whether it was actually handed to him on the morning 
of the trial, as seems more likely from the affidavits which have been put before 
us 


These doubts, however, do not affect the question now before the court, i.e., 
as to the propriety of a proof of the complainant being before the clerk during 
the hearing of the summons, and, further, as to the propriety of its being used by 
the clerk as a document from which to take his notes. We are not considering 
what is and what is not proper material on which a summons can be issued. 
Here I pause to note that in the court of summary jurisdiction at Bridgend 
there seems to be no court notebook in which the justices’ clerk takes notes. He 
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appears to use, as a practice, the complainant’s proof as being part of his note- 
book, simply altering any portions of the proof which he thinks have not been 
given in evidence and making such additions to that proof as he thinks accord 
with the evidence as given. For subsequent notes he uses deposition paper. 
This court has been informed of no reason why a bound notebook is not used as 
in neighbouring courts. While there neither is, nor can be, a rule of universal 
application as to the exact form in which notes of matrimonial matters should be 
taken in varying circumstances, it is right to make it clear that it is obviously 
preferable that normally there should be used for such notes the usual bound 
notebook. 

That the proof of the wife was before the clerk during the hearing of the case, 
was of itself clearly undesirable. Indeed, this was conceded at the Bar by those 
who sought to support the decision in this case. Such a document, not having 
been seen by the other party’s representative, is apt to be regarded with suspicion 
by that other party. Further, in no circumstances should such a proof be used 
as the basis of the notes of the clerk to the justices. His duty is accurately set 
out in RaypEN on Divorce, 6th ed., p. 542, as follows: 

“It is the duty of the clerk to the magistrate or justices to take a full 
note of the evidence given at the hearing of the application ”’. 

The responsible nature of that duty has frequently been emphasised. As long 
ago as Cobb v. Cobb (1) it was stated by Sm Francis JEuns, P.: 

“Unless notes are taken and furnished, the Act [Summary Jurisdiction 
(Married Women) Act, 1895] would be unworkable, for it would be impossible 
for us, without the notes, to do justice between the parties upon these 
appeals.” 

In more than one place the notes contain unaltered the phraseology of that proof 
of evidence which the wife’s solicitor had taken some months earlier. In such 
circumstances this court cannot be certain that when it receives on an appeal 
a note thus compiled it contains the true shades of wording which the witnesses, 
in fact, used. Notes so taken are unreliable, and the method used in this case 
was wrong, and, indeed, dangerous in so far as the interests of justice are 
concerned. It was for these reasons, indeed, properly conceded by counsel for 
the justices that notes taken in the way which this clerk adopted cannot fairly 
be said to be real notes of the evidence given. 

Accordingly, there was an error both in the proof being before the clerk at 
the trial and in the clerk making that proof the basis of his notes. But, as the 
husband's solicitor appears to have seen the proof being handed to the clerk, the 
husband cannot, on this appeal, rely on this error in procedure, nor, indeed, 
does he raise it as one of his grounds of appeal. The general importance of this 
matter of the notes lies in the fact that this appeal has brought to light something 
touching the interests of justice in relation to the court at Bridgend. Its particular 
relevance to this case lies in the fact that where there are notes of this type 
before a clerk they may have some bearing on his attitude of mind towards such 
allegations as may be sought to be put forward by the opposing party. As 
| have already indicated, however, this appeal does not turn on the question of 
these notes. It is on the obstruction placed in the way of the husband’s solicitor 
in conducting his case that this appeal turns. It is on that ground that, in my 
view, a fresh trial is necessary. As a fresh trial is necessary, it follows that nothing 
more need be said on the merits of the case or as to the weight or otherwise of 
any matters excluded by the procedure adopted on Nov. 5, 1953. Those are 


(1) [1900] P. 145; 69 L.J.P. 52; 82 L.T. 626; 64 J.P. 200; 27 Digest, Replacement, 
717, 6862. 
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matters for the new trial. I would only add that, if those questions which 
were excluded on Nov. 5 had resulted in answers favourable to the husband, or, 
indeed, if the husband’s case had been allowed to be conducted freely by his 
solicitor, there might have been a different result. It is, however, not for this 
court to express any opinion on what the result would have been. 


LORD MERRIMAN, P.: I agree. With regard to the main issue I am 
in complete agreement with the concluding observations of Sacus, J. If 
favourable answers had been obtained to the questions in cross-examination of 
the wife or in examination-in-chief of the husband, which the husband’s solicitor 
was deterred from putting in the circumstances which have been described by 
Sacus, J., it might conceivably have thrown a fresh light on the rest of the 
evidence. More than that it is not necessary to say. I also agree emphatically 
that this is clearly a case in which the principle that justice must manifestly be 
seen to be done has been infringed. As to the use of the proof of the wife, it is no 
part of my business to dictate to the Bridgend court how the details of an 
information sworn to by a complainant shall be recorded, but I am strongly of 
opinion that it is highly undesirable that that record, whatever form it takes, 
but particularly if it takes, as it did in the present case, the form of a proof of 
evidence, should be transferred to the actual hearing and used as the basis of the 
notes of the complainant’s evidence given in open court. The objections to that 
practice are so obvious that it is unnecessary to dilate on them, and, indeed, no 
attempt has been made to defend the practice. The objections are indisputable, 
and I hope that this will be the last instance in which the practice is followed 
in that particular court. I would only add, as another footnote, so to speak, 
to what Sacus, J., has said, that its relevance in the present case is not that it 
is raised as a substantive ground of appeal, nor, indeed, could it have been 
raised, for the reasons given by Sacus, J., but, in my opinion, one cannot ignore 
the possibility that the use of this proof as the basis of the note may have been 
a factor which induced the apparent reluctance of the clerk to widen the area 
of investigation. The result is that the appeal must be allowed, the ortler set 
aside, and the wife’s complaint remitted for re-hearing by a completely fresh 
panel of justices, and I would add the suggestion that on the re-hearing it would 
be desirable that a deputy for the clerk should be appointed. 

Case remitted. 

Solicitors: Helder, Roberts & Co., agents for B. Edward Howe, Nicholas & 
Toms, Port Talbot (for the husband); Rutland & Crauford, agents for Walter 
P. David & Snape, Bridgend, Glamorgan (for the wife); Torr & Co., agents for 


R. H. C. Rowlands, Cardiff (for the justices). 
G.F.L.B. 
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(Lynskey, J.) 
Dec. 9, 10, 1953 
REG. v. MILLER 


Criminal Law— Rape—By husband on wife—No separation agreement or order in 
force—Divorce petition presented by wife. 

Criminal Law— Assault occasioning actual bodily harm—Enforcement of husband's 
marital rights—Mental injury—Offences against the Person Act, 1861 (24 and 
25 Vict., c. 100), 8. 47. 

In January, 1952, the wife left the husband, but did not apply for a separation 
order or for an order of judicial separation, and there was no separation agreement 
between the parties. In January, 1953, she presented a petition for divorce on the 
ground of the husband’s adultery. On May 21, 1953, before the petition was heard, 
the husband had intercourse with her against her will. He was alleged to have used 
force against her, and, according to the evidence, she was in a hysterical and nervous 
condition afterwards. The husband was charged on indictment with rape and with 
assault occasioning actual bodily harm. On a submission by the defence that there 
was no case to answer, 

HELD: (i) the fact that the wife had left the husband and had presented a petition 
for divorce did not amount to a revocation of the consent to marital intercourse 
impliedly given by her at the time of the marriage, and, as the implied consent 
had not been revoked either by an act of the parties or by any order or decree of a 
court, the husband could not be guilty of rape. 

Reg. v. Clarence (1888) (53 J.P. 149), considered. 


Principle in Rex v. Clarke ({1949] 2 All E.R. 448), applied. 

(ii) ‘* assault occasioning actual bodily harm ” included an assault which resulted 
in an injury to the state of a person's mind for the time being; although the husband 
had a right to marital intercourse, he was not entitled to use force or violence for 
the purpose of exercising that right; and, if he did, he was guilty of an assault. 


TRIAL on indictment. 

The defendant, Peter Miller, was charged at Winchester Assizes, before 
Lynskfy, J., and a jury, on an indictment containing two counts charging him 
(i) with having had carnal knowledge of Gwendoline May Miller on May 21, 1953, 
without her consent, and (ii) with having assaulted her and thereby occasioned 
her actual bodily harm. Before the arraignment counsel for the defence moved 
to quash the indictment on the ground that, as the complainant was the 
defendant’s wife, he could not be guilty of a rape on her, and that the charge of 
assault occasioning bodily harm could not be supported as the defendant had 
done no more than was necessary to enforce his marital rights. Lynskey, J., 
held that, as the indictment was regular on the face of it, he could not accede 
to the motion. The trial proceeded, and the defendant pleaded ‘‘ Not Guilty ”. 
At the close of the case for the prosecution counsel for the defence submitted 
that there was no case to answer on either count. 


Skelhorn for the prosecution. 
Fay for the defendant. 


LYNSKEY, J.: As to the first charge, it is now clear that the complainant, 
Gwendoline May Miller, was the wife of the defendant, and the point is taken 
by the defence that, in the circumstances, he cannot be guilty of the offence 
of rape against her. Rape is unlawful carnal knowledge of a woman without her 
consent by force, fear or fraud, and it is an essential ingredient of that particular 
offence that it must be without the woman’s consent. It is argued that, in the 
case of a married woman, by the contract of matrimony she gives her consent 
to acts of intercourse with her husband and that that consent cannot subsequently 
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be revoked. The law on this matter was first dealt with many years ago in 
Hate’s PLEAs oF THE CrowN, where it is said (vol. 1, p. 629): 
“. .. @ husband cannot be guilty of a rape . . . upon his lawful wife, for 
by their mutual matrimonial consent and contract the wife hath given up 
herself in this kind unto her husband, which she cannot retract.” 


At that time it was, no doubt, considered that that consent, once given, could 
never thereafter be retracted. One can well imagine that, in the days when that 
book was written by Str MarraHew Hats, that was the accepted view of the law 
because at that time a valid marriage could not be dissolved except by death. 
The only way in which a marriage could be voided in those days was by a private 
Act of Parliament. It was not an act of the judiciary, but of the legislature. 
As far as the law was concerned there was no power to void a marriage. Since 
then there have been numerous departures from that view of marriage, but the 
position as outlined by Haus, so far as I can see, has never, in terms, been 
overruled. It has been criticised by some judges, and approved by others, but 
the curious fact is that, in the many years since HALE’s PLEAS OF THE CROWN, 
there is no recorded case of a man being prosecuted for the rape of his wife until 
Rex v. Clarke (1), before Byrng, J., in 1949. 

The matter was considered by way of obiter dicta by a number of judges in 
Reg. v. Clarence (2). In that case the defendant was charged, under the Offences 
against the Person Act, 1861, s. 20 and s. 47, with unlawfully and maliciously 
inflicting grievous bodily harm on his wife, and with an assault on her occasioning 
actual bodily harm. It appeared that at the time when the offence was committed 
the husband was suffering from gonorrhoea, which he knew might cause her to 
be infected by it, and the allegation was that she had been so infected. A special 
court was formed to consider the matter as one of the Crown Cases Reserved, 
there being no fewer than thirteen judges composing the court, and, apparently, 
their views differed considerably. Nine judges took one view and four had a 
different view. The majority decision was that the defendant could not be 
convicted of the offences charged because there was no assault and no inflicting 
by the husband of any unlawful act occasioning bodily harm. But, in the course 
of that case, the position of a married man with regard to rape on his wife was 
considered, and, again, the judges took different views. Wiis, J., who gave the 
first judgment, said: 

“If intercourse under the circumstances now in question constitute an 
assault on the part of the man, it must constitute rape, unless, indeed, as 
between married persons rape is impossible, a proposition to which I certainly 
am not prepared to assent, and for which there seems to me to be no 
sufficient authority.” 

A. L. Sarra, J., took the view that: 

“At marriage the wife consents to the husband exercising the marital 
right. The consent then given is not confined to a husband when sound in 
body, for I suppose no one would assert that a husband was guilty of an 
offence because he exercised such right when afflicted with some complaint 
of which he was then ignorant. Until the consent given at marriage be 
revoked, how can it be said that the husband in exercising his marital right 
has assaulted his wife ? ” 

The interesting part of that observation is that, apparently, A. L. Smrru, J., 
took the view, contrary to that expressed in Haus, that a wife could revoke her 


(1) [1949] 2 All E.R. 448. 
(2) (1888), 53 J.P. 149; 22 Q.B.D. 23. 
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consent to the right of the husband to intercourse. He did not suggest in what 
circumstances she could revoke it, but it was left generally at large. STEPHEN, J., 
one of the greatest authorities on criminal law, said: 


‘“T wish to observe . . . that I was quoted as having said in my DicEst 
or THE CrimmnAL Law that I thought a husband might under certain 
circumstances be indicted for rape on his wife. I did say so in the first 
edition of that work, but on referring to the last edition (p. 124, note), it 
will be found that that statement was withdrawn.” 


Thus, so far, there were three different views on the matter. 
Hawes, J., took the strong view that a husband could not be convicted of 
a rape on his wife. He said: 


‘* Rape consists in a man having sexual intercourse with a woman without 
her consent, and the marital privilege being equivalent to consent given 
once for all at the time of marriage, it follows that the mere act of sexual 
communion is lawful...” 


In other words, what Hawxkuns, J., was saying was that a wife could not withdraw 
her consent to the mere act of sexual intercourse, but he then went on to say: 


“. .. but there is a wide difference between a simple act of communion 
which is lawful, and an act of communion combined with infectious contagion 
endangering health and causing harm, which is unlawful. It may be said 
that assuming a man to be diseased, still as he cannot have communion 
with his wife without contact, the communication of the disease is the result 
of a lawful act, and, therefore, cannot be criminal. My reply to this argument 
is that if a person having a privilege of which he may avail himself or not 
at his will and pleasure, cannot exercise it without at the same time doing 
something not included in this privilege and which is unlawful and dangerous 
to another, he must either forego his privilege or take the consequences of his 
unlawful conduct.” 


That view of the law was a dissenting judgment, and it is a judgment which 
would appeal to a great many people as drawing a distinction between what a 
woman is assenting to and what she is not assenting to—that is, she is assenting 
to the act of sexual intercourse, but not to another act which is dangerous to 
her health, and there may be circumstances in which a woman would be entitled 
to refuse that which is dangerous to her health. In the Divorce Court that would 
be an act of cruelty. 
Frecp, J., said: 

‘“ Thus far the case rests upon what seem to me to be known and generally 
adopted principles. But it is argued that here there is no offence, because 
the wife of the prisoner consented to the act, and I entertain no doubt that, 
if that was so, there was neither assault. nor unlawful infliction of harm. 
Then, did the wife of the prisoner consent ? The ground for holding that she 
did so, put forward in argument, was the consent to marital intercourse 
which is imposed upon every wife by the marriage contract, and a passage 
from HALE’s PLEAS OF THE Crown, vol. 1, p. 629, was cited, in which it is 
said that a husband cannot be guilty of rape upon his wife, ‘for by their 
mutual matrimonial consent and contract the wife hath given up herself 
in this kind to her husband, which she cannot retract’. The authority of 
Hatz, C.J., on such a matter is undoubtedly as high as any can be, but no 
other authority is cited by him for this proposition, and I should hesitate 
before I adopted it. There may, I think, be many cases in which a wife may 
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lawfully refuse intercourse, and in which, if the husband imposed it by 
violence, he might be held guilty of a crime.” 
Finally, Potiock, B., said (ibid., 63): 

“The husband’s connection with his wife is not only lawful, but it is in 
accordance with the ordinary condition of married life. It is done in pur- 
suance of the marital contract and of the status which was created by 
marriage, and the wife as to the connection itself is in a different position 
from any other woman, for she has no right or power to refuse her consent.” 


He then cited the passage from Hatz, vol. 1, p. 629. Lorp Cotmeripes, C.J., 
did not deal with the matter. 

There are no other authorities that I can find prior to 1949 when this matter 
was considered in Rex v. Clarke (1), and the view which I take of the dicta of the 
judges in Reg. v. Clarence (2) is that the statement of the law in Hate was still 
accepted by them because their observations are only obiter dicta, but some 
seemed to lean to the view that the consent given by the wife at marriage could 
in some circumstances be revoked. That view also appealed to Byrne, J., 
in Rex v. Clarke (1). In that case the defendant was charged with the rape of 
his wife at a time when a separation order made by justices, on the ground of 
persistent cruelty, was in force. The order contained the usual clause that 
the wife was no longer obliged to cohabit with her husband. In ruling on that 
ease the learned judge said: 


“As a general proposition it can be stated that a husband cannot be 
guilty of a rape on his wife. No doubt, the reason for that is that on marriage 
the wife consents to the husband’s exercising the marital right of intercourse 
during such time as the ordinary relations created by the marriage contract 
subsist between them. The marital right of the husband in such circum- 
stances exists by virtue of the consent given by the wife at the time of the 
marriage and not by virtue of a consent given at the time of each act of 
intercourse as in the case of unmarried persons. Thus, the intercourse is 
not by virtue of any special consent, but is based on an obligation imposed 
on the wife by reason of the marriage.” 


After citing the passage from Hatz, vol. 1, p. 629, Byrne, J., said: 


“In the present case, the justices made an order on Mar. 2, 1949, on the 
ground of the husband’s persistent cruelty containing a provision that 
the wife be no longer bound to cohabit with the husband. That order has the 
effect in all respects of a decree of judicial separation, and one result of it is 
that both the person and the property of the wife are protected by it. It 
could be discharged if the wife committed adultery or if she voluntarily 
resumed cohabitation with her husband, and by ‘ cohabitation ’, as I under- 
stand it, is meant intercourse when the parties have begun to live together 
again, or intercourse although they are not living under the same roof, In 
this case at the material time the wife had not resumed cohabitation. The 
position, therefore, was that the wife, by process of law, namely, by marriage, 
had given consent to the husband to exercise the marital right during such 
time as the ordinary relations created by the marriage contract subsisted 
between them, but by a further process of law, namely, the justices’ order, 
her consent to marital intercourse was revoked. Thus, in my opinion, the 
husband was not entitled to have intercourse with her without her consent.”’ 


(1) [1949] 2 All E.R. 448. 
(2) (1888), 53 J.P. 149; 22 Q.B.D. 23. 
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The learned judge differentiated the case which he was trying from the position 
under the generai proposition as laid down in Hatz’s PLEas or THE CROowN, 
in that, in the case which he was trying, there had been a justices’ separa- 
tion order which is the equivalent of a decree of judicial separation and 
protects the person and the property of the wife. In other words, once that 
order is made, the husband has no right to interfere with the wife, her person or 
her property. I respectfully agree with Byrng, J., and consider that the order 
amounted to a revocation of the consent given by the wife in the marriage 
contract. 


The question which I have to consider in the present case is whether, on the 
facts, it can be suggested that there is anything which will amount to a revocation 
of the wife’s consent. There has been no separation order, no judicial separation, 
and no agreement to separate. If there had been an agreement to separate, 
particularly if it had contained a non-molestation clause, I should have come to 
the conclusion that that, also, revoked the wife’s consent. But here the facts 
are that the wife committed an act of adultery as a result of which a child was 
born in December, 1951; the defendant condoned that act of adultery and had 
her back to live with him; and then, in January, 1952, she left him. She says 
that she left him because he said he would be harsh to the child, which was 
living with them. I have not sufficient evidence to come to a conclusion whether 
she is right or wrong, but there has been no decree of any court, and it is quite 
clear that there was never any agreement between the parties to live apart. 
The defendant seems to have been trying all the time to get her back. She 
offered to go back on one occasion, she says, and he would not take her, but 
there is a dispute about that. Then, in January, 1953, she issued a petition for 
divoree in which she alleged that the defendant had been guilty of adultery. 
The petition came on for hearing in May, 1953, when the husband was away. 
As he sent a letter saying that he wanted to be heard, the learned commissioner 
adjourned the case generally and it is still awaiting trial. 


Can I say that, because the wife has left her husband and has brought a 
petition for divoree, that amounts to a termination of the marriage, or that one 
should infer a revocation of the wife’s implied consent ? I have considered the 
matter very carefully, and I cannot see that the fact that a petition for divorce 
has been presented has any effect in law on the existing marriage. It is not 
until a decree nisi, or, possibly, a decree absolute, has been pronounced that the 
marriage and its obligations can be said to have been terminated. It is not as 
if there had been some interim order of a court. The petition might be rejected, 
and in that event the marriage would still be subsisting and consent to marital 
intercourse, as given in the marriage contract, would still be unrevoked. There- 
fore, I must apply the law as it stands, there being no evidence which enables 
me to say that the wife’s implied consent to marital intercourse has been revoked 
by an act of the parties or by an act of the courts. The result is that, as the law 
implies consent to what took place so far as intercourse is concerned (but only 
so far as intercourse is concerned), the defendant cannot be guilty of the crime 
of rape, and | shall direct the jury that there is no evidence on which they can 
convict him of rape. 

With regard to the second count, which is a charge of assault occasioning 
actual bodily harm, the proposition is put forward by counsel for the defence 
that the defendant, having the right to marital intercourse, is entitled, for the 
purpose of exercising that right, to use as much force as is reasonably necessary 
to enable him to do so. I have heard no case cited to support that proposition, 
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but Reg. v. Jackson (1) which was mentioned, is, in my view, rather against it. 
In that case a husband had obtained an order for the restitution of conjugal 
rights against his wife, and she was ordered to return to him. She did not return, 
whereupon the husband, with the assistance of an articled clerk, took possession 
of the person of the wife and took her off to his house, and thereafter he detained 
her there. She was allowed the run of the house, but was not allowed to leave 
the premises. The husband said that he had a right to her society, and that his 
general rights included the right to marital intercourse, and he claimed that he 
had a right to do what he did. The wife, or someone on her behalf, took out 
process for habeas corpus, and the Court of Appeal held that, although the 
husband had a right to his wife’s society, and although he had a decree of the 
court for the restitution of conjugal rights, he was not entitled to use force for 
the purpose of enforcing his rights. 

It seems to me, on the reasoning of that case, that, although the husband 
has a right to marital intercourse and the wife cannot refuse her consent, and 
although, if he does have intercourse against her actual will, it is not rape, 
nevertheless he is not entitled to use force or violence for the purpose of exercising 
that right. If he does so, he may make himself liable to the criminal law, not 
for the offence of rape, but for whatever other offence the facts of the particular case 
warrant. If he should wound her, he might be charged with wounding or causing 
actual bodily harm, or he may be liable to be convicted of common assault. 
The result is that in the present case I am satisfied that the second count is a 
valid one and must be left to the jury for their decision. The point was taken 
that there is no evidence of bodily harm. The bodily harm alleged is said to be 
the result of the defendant’s actions, and they were, if the jury accept the evidence, 
that he threw the wife down three times. There is evidence that afterwards 
she was in a hysterical and nervous condition, but it is submitted by counsel 
for the defendant that that is not “actual bodily harm’. According to 
ARCHBOLD’s CRIMINAL PLEADING, EVIDENCE AND PRACTICE, 32nd ed., p. 959: 

** Actual bodily harm includes any hurt or injury calculated to interfere 
with the health or comfort of the prosecutor .. .” 

There was a time when shock was not regarded as bodily hurt, but the day has 
gone by when that could be said. It seems to me now that, if a person is caused 
hurt or injury resulting, not in any physical injury, but in an injury to the state 
of his mind for the time being, that is within the definition of “ actual bodily 
harm ”’. On that point I would leave the case to the jury. 

Verdict: ‘‘ Not Guilty” on the first count; ‘* Guilty’ on the second count. 


Solicitors: Bernard Chill & Partners, Southampton (for the prosecution) ; 


Geoffrey Wells & Woodford, Southampton (for the defendant). 
G.F.L.B. 


(1) 55 J.P. 246; [1891] 1 Q.B. 671. 
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COURT OF APPEAL 
(StInGLETON, DENNING AND Morris, L.JJ.) 
April 29, 30, 1954 
GREENE v. CHELSEA BOROUGH COUNCIL 


Requisition—Requisitioned premises— Licensee injured through concealed danger— 
Liability of requisitioning authority—Unsafe premises—Occupation by 
family of five—Authority’s agreement with husband—Injury to wife. 

The defendant council, as the requisitioning authority under the Defence 
(General) Regulations, 1939, allotted rooms in a requisitioned house to the plaintiff's 
husband. An assessment form signed by the plaintiff on behalf of her husband 
and supplied to the council ified the family for which accommodation was 
required (the plaintiff, her husband, and their three children) and the total of the 
family’s income, and, under an agreement signed by the husband, the council, in 
return for a weekly payment equal to one fifth of the total family income, gave 
their “ licence and authority for the occupier to occupy ” the maim rooms “ and 
to use "’ other rooms “ until such occupation is determined "’. There was a provision 
that the occupier (defined as the plaintiff’s husband) “ will permit the council or 
its officers or agents at all reasonable times of the day to enter into and upon the 
said premises and to examine the state and condition thereof and to effect any 
repairs ” considered necessary. Following a report by the plaintiff to the council’s 
rent collector of a crack and a bulge in the kitchen ceiling two men inspected and 
tested it on behalf of the council, but they, apparently, found it “all right and 
nothing was done. Six months later part of the ceiling fell and injured the plaintiff. 

Hep: (i) the agreement for the occupation and use of the rooms was not a 
tenancy agreement, but an agreement for a licence to the whole family to use 
them: Southgate Borough Council v. Watson (1944) (108 J.P. 207) and Errington 
v. Errington & Woods ({1952] 1 All E.R. 149), applied; 

(ii) the council owed a duty of care towards all the members of the family as 
licensees, since, a8 requisitioning #uthority, the council had remained in possession of 
the rooms, and were responsible for repairs: Hawkins v. Coulsdon & Purley Urban 
District Council (1954) (118 J.P. 101), applied; 

(iii) the council were liable for breach of duty towards the plaintiff, in that they 
had been negligent in failing to remedy the danger from the state of the ceiling 
after warning: London Graving Dock Co., Ltd. v. Horton ({1951] 2 All E.R. 1), 
distinguished. 

Appeal by the defendants from an order of Cassrxs, J., dated Jan. 28, 1954, 
in an action for damages for negligence. 

By virtue of a licence from the defendants, the plaintiff and her husband, 
since deceased, with their family of three children, occupied rooms in a dwelling 
house requisitioned by the defendants under the Defence (General) Regulations, 
1939. The plaintiff had given the defendants notice of a crack and a bulge in the 
kitchen ceiling, but, after testing it, they had done nothing to it. Six months later 
part of the ceiling fell and injured her. The defendants denied that they owed any 
duty of care to the plaintiff on the ground that she was not a party to their 
agreement with the husband, which, in relation to their liability to repair, was 
of similar effect to that of a tenancy agreement. They submitted, further, that 
the plaintiff had known of the danger, and was, therefore, disentitled to claim 
damages. CassELs, J., gave judgment for the plaintiff, and the defendants 
appealed. 

Marven Everett, Q.C., and Sir Shirley Worthington-Evans for the defendants. 

Field-Fisher for the plaintiff. 

SINGLETON, L.J.: This is an appeal from an order of CassELs, J., made 
on Jan. 28 of this year on a claim for damages for personal injuries which the 
plaintiff alleged were caused through the negligence of the defendants. She was 
the wife of one Joseph Greene who was a plaintiff with her in the action, but 
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died before it came on for trial. The action was treated as her action alone. 

The defendants are the requisitioning authority for the borough of Chelsea, 
and, like many other local authorities, they exercised their powers of requisition- 
ing property in order to provide accommodation for people without homes. 
The plaintiff and her husband had applied to the defendants for housing accom- 
modation in 1947, and the husband gave particulars of the family in the form 
he signed. Further particulars were given later. On Mar. 7, 1949, the property 
manager for the defendants wrote to the husband: 


“Dear Sir/Madam, With reference to your application for housing 
accommodation, the council can now offer you:—third and fourth floors, 
at 28, Elm Park Gardens. Will you please call here between 9.30 a.m. and 
4.30 p.m. (excepting Saturday) for the key to view and bring this letter 
with you. I should be glad to hear from you immediately whether you wish 
to accept this offer which can, in any case, only remain open for three days 
from this date ”’. 


An assessment form, dated Mar. 9, 1949, was filled up and supplied to the 
defendants. It gives the address, the position in the house of the rooms, i.e., the 
third and fourth floors, the name of the householder, and the names and ages of 
those, for whom the accommodation is required: the plaintiff, her husband, 
Christopher, who was then fourteen years old and was an apprentice bootmaker 
earning £1 7s. a week, or 18s. net income, a girl of thirteen, and John, a boy of 
eight. At the foot of the form there appear the words: 


“IT declare that the foregoing particulars of my family circumstances 
are true and that any change will be notified at once to the housing manager. 
Signed on behalf of J. Greene, Mary Greene (wife).”’ 


At odd times thereafter there was correspondence between the property 
manager and the plaintiff. The plaintiff said that she wanted ground floor 
accommodation because of heart trouble, and the property manager wrote to 
her on one or two occasions. I do not attach great importance to the fact that 
correspondence took place with her. The plaintiff and her husband and the 
family of three children were allowed into the third and fourth floors of 28, 
Elm Park Gardens. That was thought by the defendants, as the housing or 
requisitioning authority, to be suitable accommodation for the family and the 
amount to be paid for the accommodation was, according to the defendants’ 
practice, one-fifth of the total family income, viz., 26s. 3d. a week. An agreement 
was signed by the plaintiff’s husband as follows: 


““ Metropolitan Borough of Chelsea. An agreement made Apr. 6, 1949, 
between the council of the metropolitan borough of Chelsea (hereinafter 
called ‘the council’) acting by Ernest William Johnstone Nicholson the 
town clerk of the one part and Joseph Greene greengrocer’s handyman 
(hereinafter called ‘ the occupier ’) of the other part Whereas the use of the 
premises known as 28, Elm Park Gardens, Chelsea, for certain emergency 
purposes is, as the result of action taken under reg. 51 of the Defence (General) 
Regulations, 1939, under the control and management of the council 
Now therefore it is hereby witnessed and agreed as follows: 1. In considera- 
tion of the payments by the occupier hereinafter mentioned and of the 
conditions hereinafter contained on the part of the occupier to be observed 
the council hereby gives its licence and authority for the occupier to occupy 
the front middle and back rooms and w.c. on the third floor front and 
middle rooms on the fourth floor and to use the second floor bathroom and 
basement back room from Mar. 21, 1949, until such occupation is determined 
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in manner hereinafter provided . . . 4. The occupier will permit the council 
or its officers or agents at all reasonable times of the day to enter into and 
upon the said premises and examine the state and condition thereof and to 
effect any repairs which the council may consider necessary .. . 7. Nothing 
in this agreement contained shall authorise the occupier to continue in 
occupation of the premises after the use of the premises has ceased to be 
under the control and management of the council under emergency powers.” 


Thus, the defendants, the local authority, had requisitioned a house and 
allotted the use of part of it to the plaintiff's husband, as it is said by the 
defendants, or to her husband and the members of his family, as it is said by and 
on behalf of the plaintiff. 

On some date in May, 1951, the plaintiff noticed a crack in the ceiling of the 
back room on the third floor, which was her kitchen. She reported it to the rent 
collector when he called for what has been termed the rent, and she said that 
about a week later two men from the council came and inspected the ceiling. 
They took the handle of a brush and went round the ceiling to test it by tapping 
it, and as they were going round they said: “ All right ’’, as though speaking to 
themselves. She was asked: 


“ They said what ? A.—It was all right. Whether they meant the ceiling 
or not I do not know, but they just said that it was all right as they were 


going out.”’ 

On Dec. 3, 1951, the defendants had done nothing further to that ceiling. 
The plaintiff described it as having a large crack in it. and as bulging. She was 
not asked many questions on this matter in cross-examination. Obviously, it 
was something which she thought she ought to point out, in view of the fact 
that the defendants had retained the right to do, and the duty of doing, repairs 
on the premises. No one did anything. On Monday, Dec. 3, 1951, she was in 
her kitchen getting the tea, when more than a quarter of the ceiling came down 
without any warning. She was injured, and she brought this action against the 
defendants, alleging negligence. CassEts, J., held that she was entitled to 
succeed and assessed the damages at £271, being £21 agreed out-of-pocket 
expenses and £250 general damages, and he gave judgment in her favour for that 
amount. The defendants appeal against that judgment. 

There is no authority directly covering the position. The defendants submit 
that they are under no liability to the plaintiff, that the case ought to be regarded 
in the same way as if there had been a tenancy agreement between the defendants 
and the plaintiff's husband, in which case since the plaintiff, being no party to the 
contract, could not recover. Counsel for the defendants relied on Cavalier v. Pope 
(1) where the owner of a dilapidated house contracted with his tenant to repair 
it, but failed to do so. The tenant’s wife, who lived in the house and was well 
aware of the danger, was injured by an accident caused by the want of repair. 
It was held that the wife, being a stranger to the contract, had no claim for 
damages against the owner. Lorp Lorgesurn, L.C., affirming the judgment of 
the Court of Appeal, said ([1906] A.C. 429): 


“ T can find no right of action in the wife of the tenant against the landlord 
either for letting the premises in a dangerous state or for failing to repair 
them according to his promise. The husband has sued successfully for breach 
of contract, but the wife was not party to any contract. Accordingly the 
appeal fails.” 

Counse| for the defendants submitted that that decision of the House of 
Lords ought to be treated by this court as binding in the circumstances of this 
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case, and that we ought to allow the appeal. He submitted that it did not really 
matter whether the position of landlord and tenant, properly so called, existed, 
so long as there was a contract between the plaintiff's husband and the defendants, 
and that the rights of those parties were to be determined by that contract, and 
the plaintiff could have no rights of any kind. No duty was owed by the defen- 
dants to the plaintiff or to any member of the family inside the premises the 
use of which was given or allotted to the plaintiff's husband. On the other hand, 
counsel for the plaintiff submitted that, whether the documents or the purpose 
of the requisition was looked at, there was an allowing by the defendants of the 
use of the premises to husband, wife and children, certainly to those named 
on the application and assessment forms, and the decision in Cavalier v. Pope (1) 
did not govern such a case. The court ought to look at all the circumstances 
and to say that a duty was owed to the plaintiff and to the other members of the 
family named on the application form, and that there was a breach of that 
duty, i.e., negligence, which led to the injury which the plaintiff sustained. 

The duties of a requisitioning authority and the position which arises in 
circumstances such as these require consideration. In Southgate Borough Council 
v. Watson (2) the decision of the Court of Appeal was (108 J.P. 207): 

“On Nov. 12, 1940, the clerk of the plaintiff borough council, in exercise 
of the powers conferred by reg. 51 of the Defence (General) Regulations, 
1939, to requisition premises to provide accommodation for persons rendered 
homeless by enemy action, requisitioned a dwelling-house in the borough. 
On Mar. 24, 1941, the council gave to the defendant leave to occupy the 
house as his home had been rendered unfit by enemy action, and he went 
into possession. On Oct. 22, 1942, the council served on the defendant 
notice to quit the house. He refused to give up possession and claimed to be 
a tenant of the house and entitled to the protection of the Rent Restrictions 
Acts. In an action for possession, 

HELD, that the defendant was not a tenant and the council were entitled to 
an order for possession.” 

Scott, L.J., said (ibid., 208): 

“The question is, whether that competent authority had power under 
the Defence Regulations to create a tenancy, turning himself into a landlord 
and making a tenant the person who was put into the house, because he had 
by enemy action lost his own. The learned county court judge gave a very 
simple, short and entirely sound judgment, saying that no tenancy had been 
created. In my opinion he was right. The ground of defence put forward 
is that, if a tenancy were created, as contended, the house being of a rateable 
value within the Rent and Mortgage Interest Restrictions Act, 1939, the 
defendant was entitled to the protection of those Acts, so that he gained 
the right to remain in the house until he was turned out pursuant to those 
Acts. That would have been a great injustice to the owner of the house, 
but that is neither here nor there. It is clear that no tenancy was created 
and so the only defence entirely fails. The appeal must be \ismissed.”’ 


That view has been followed ever since. In Errington v. Errington & Woods (3) 
DENNING, L.J. ([1952] 1 All E.R. 153-156), referred to severa| decisions, and in 
particular (ibid., 154) to the words of Lorp GREENE, M.R.., in Booker v. Palmer 
(4) ({1942] 2 All E.R. 677): 


(1) (1906) A.C, 428. 
(2) 108 J.P. 207; [1944 4) All E.R. 603; [1944] K.b. 541. 
(3) [1952] 1 All E.R. 149; [1952] 1 K.B. 290. 
(4) [1942] 2 All E.R. 674. 
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“*To suggest there is an intention there to create a relationship of 
landlord and tenant appears to me to be quite impossible. There is one 
golden rule which is of very general application, namely, that the law does 
not impute intention to enter into legal relationships where the circumstances 
and the conduct of the parties negative any intention of the kind.’ Those 
emphatic words have had their effect. We have had many instances lately 
of occupiers in exclusive possession who have been held to be not tenants, 


but only licensees ...”’; 


and the learned lord justice referred to Minister of Health v. Bellotti (1), Southgate 
Borough Council v. Watson (2), and Minister of Agriculture & Fisheries v. 
Matthews (3). 

When premises are requisitioned by a competent authority, and the competent 
authority allow homeless people to go into them, no tenancy is created. The 
requisitioning authority are in possession, and they allow the person, or persons, 
the use of those premises. The purpose of the requisition is, not to let a house to 
a homeless person, but to provide accommodation for him, i.e., to allow him 
the use of it. Counsel for the defendants submits that in those circumstances 
no duty is owed by the requisitioning authority to anyone except the person who 
signs the agreement, which, as I have already pointed out, is not an agreement of 
tenancy, but an agreement covering the use of the rooms in question. During 
the course of the argument I wondered what the position would be in a case of 
(say) ten evacuees, all of different families, or ten soldiers who had escaped 
and for whom a place was found in this way. Someone has to be responsible for 
the outgoings falling due week by week or month by month, Someone, no doubt, 
enters into an agreement of some kind. Is it right to say in such a case that no 
duty is owed to anyone except to the one who signs the agreement ? I cannot 
think it is. Surely there must be a duty to act reasonably in regard to all those 
for whom accommodation is found, or, at least, to take reasonable care of the 
premises. What is reasonable care depends on all the circumstances. If a 
requisitioning authority, doing the best they can, take over a house in bad 
repair when accommodation has to be found urgently, it may be that they cannot 
do, or be expected to do, very much. Those who enter into the house know its 
condition, and, it may be, the measure of duty is not very high. In the present 
case the requisitioned house was in Elm Park Gardens, a well-known part of 
Chelsea. After the plaintiff's family had been there about two years, the plaintiff 
pointed out that there was a crack and a bulge in the ceiling. —Two men made an 
inspection, and they said something to the effect that all was right, and the 
plaintiff and her husband and family remained there. I do not suppose they 
had anywhere else to go—the correspondence shows some of the difficulties. 
After another six months, a large part of the ceiling fell on and injured the 
plaintiff. In those cireumstances, can it be said, first, that no duty was owed 
to the plaintiff, and, secondly, if such a duty was owed, that there was not 
evidence on which the decision of CassEts, J., that the defendants failed in their 
duty, can be supported ? 

It seems to me on the first point that, when the defendants, the requisitioning 
authority, are told that the premises are required for the use of five people who 
are named on the application form, and those five people go to live on the premises, 
each of them is in the same position as a licensee, and that the court ought not 
to look on the one who signs the agreement as the licensee to the exclusion of the | 

(1) [1944] | All E.R. 238; (1944) K.B. 298. 


(2) 108 J.P. 207; [1944] 1 All E.R. 603; [1944] K.B. 541. 
(3) [1949] 2 All E.R. 724; [1950] 1 K.B. 148. 
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others. The purpose of the requisitioning in this case was the use of the requisi- 
tioned premises by the persons named in the application, and it appears to me 
that a duty of care was owed by the requisitioning authority to each one of the 
persons so named and accommodated. Did the defendants fail in the duty which 
they owed ? The duty varies according to the circumstances. Drnnina@, L.J., 
said in Hawkins v. Coulsdon & Purley Urban District Council (1) (118 J.P. 110): 


““ What is reasonable care . . . depends on all the circumstances of the 
case. The relevant considerations include all those facts which could 
affect the conduct of a reasonable man and his decision on the precautions 
to be taken: see Paris v. Stepney Borough Council (2) per Lonp NORMAND ”’; 


and in 1923 in Mersey Docks & Harbour Board v. Procter (3), a case dealing with 
the duty owed to a licensee, Lornp SUMNER stated the position of a licensee, and 
in the middle of the paragraph used these words ([1923] A.C. 274): 


** As usual in cases of duties of care, the reasonable man is the standard 
on both sides.”’ 


The plaintiff saw a crack in the ceiling and a bulge which she pointed out to 
the rent collector. The defendant sent two men, who, I assume, were competent 
men, to inspect, and they did the inspection they thought necessary. They said 
something to the effect that it was all right, and nothing was done. After the 
accident a further inspection was made by someone on behalf of the defendants 
who gave evidence. Mr. Harbour said: 


““We can generally guess what caused it to fall—the key breaking. 
Before we test we know that it is the key that has gone and that is the cause 
of the fall. Q.—But was there anything to indicate to you what had broken 
the key ? A.—-No. Q.—Was there any sign of excessive water ? A.—No; 
it was quite dry there. Q.—This may appear to you to be a silly question, 
but is there anything which helped you to see whether there had been a 
crack in the plaster before it fell ? A.—Well, I can enlighten you on this. 
It was a new patch of plasterwork—that is, what we call new; about 
twelve years old . . . Any ceiling is liable to fall although it looks good. 
There need not be any cracks in the ceiling, but the key can be gone and it 
will fall down in bulk. You would not know until you tested. That is why 
we make tests.” 


The plaintiff had no expert knowledge on this subject. Because of her complaint 
the defendants sent people who made some sort of tests. Either the test they 
made cannot have been sufficient, or the defendants delayed unduly to do the 
repairs which were necessary. In cross-examination Mr. Harbour was asked: 


“You have told my Lord that the ceiling with a crack or two in it may 
or may not be dangerous according to whether the key has been affected ? 
A.—Yes, that is right. Q.—Suppose it has a few cracks in it—quite large 
cracks—and in addition to that it is bulging ? A.—If it is bulging you do 
not need to test; you know that has got to come down naturally. Q.—If it 
has got a bulge, that would indicate to you as an experienced man that the 
key has gone ? A.—Yes, definitely.” 


Those whom the defendants sent to inspect ought to have discovered that the 
ceiling was dangerous. There is nothing to show that the plaintiff knew that it 
was dangerous. She was entitled to rely on what was said by the defendants’ 

(1) 118 J.P. 101; [1954] 1 All E.R. 97; [1954] 1 Q.B. 319. 


(2) 115 J.P. 22; [1951] 1 All E.R. 42; [1951] A.C. 367. 
(3) [1923] A.C. 253. 
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men. She thought it her duty to point out to those responsible for repairs that 
there was a cracked ceiling. Six months later the ceiling collapsed and she was 
hurt. In those circumstances, it appears to me that CassE.s, J., was entitled to 
hold, as he must be taken to have held, that there was in the ceiling a danger of 
a kind which was not appreciated by the plaintiff (though she knew of the crack), 
and that the defendants had not done what they ought to have done after she 
pointed out the crack. They could have said: ‘“ You must not remain under 
that crack; it is dangerous.”” They did not do that. They could have put 
someone on to repair the crack where this patch was, and the accident would 
not have happened. In the circumstances, it seems to me that the defendants 
did owe a duty to the plaintiff, and they failed to perform the duty which 
they owed to her; in other words, there was negligence on their part, and 
she is entitled to the judgment in her favour given by Cassets, J. I do not 
think it necessary to go into other points raised. The decision is given on the 
facts of this case, and I have been anxious not to say anything which might 
suggest that there is a wider duty on the defendants as a requisitioning authority 
than that stated. In my judgment, the appeal should be dismissed. 


DENNING, L.J.: During the nineteenth century a doctrine was current 
in the law which I will call the “ privity-of-contract " doctrine. It was thought 
that, if a defendant became connected with the matter because of a contract he 
had made, his obligations were to be measured by the contract and by nothing 
else. It was said that he owed no duty of care to anyone who was not a party to 
the contract. This doctrine received its quietus by the decision of the House of 
Lords in Donoghue v. Stevenson (1), but it has been asserted again before us 
today. We must, I think, firmly resist the revival of this out-worn fallacy. 
The duty of the defendants here arose, not out of contract, but because, as the 
requisitioning authority, they were in law in possession of the house, and were in 
practice responsible for the repairs. This practical responsibility meant that 
they had control of the house for the purpose of repairs, and this control imposed 
on them a duty to every person lawfully on the premises to take reasonable 
care to prevent damage through want of repair. What is reasonable care 
depends on all the circumstances of the case. This is borne out by the decision 
of this court in Hawkins v. Coulsdon 4 Purley Urban District Council (2). 

There is no doubt in this case that the local authority did not use reasonable 
care. They were warned of the defect and did not remedy it within a reasonable 
time. It was said that they were not liable because the plaintiff knew of the 
defect, or, at all events, had notice of it. She knew that the ceiling was cracked 
and had a bulge in it. Indeed, she herself, or her husband, had drawn it to the 
attention of the rent collector. It was said that that knowledge disentitled her 
to recover on the authority of London Graving Dock Co., Lid. v. Horton (3). 
I recognise that that case is applicable to licensees as well as to invitees, but I 
think it has been misunderstood. In my judgment, knowledge or notice of the 
danger is only a defence when the plaintiff is free to act on that knowledge or 
notice so as to avoid the danger. Lorp Porrsr, in Horton's case (3), made it 
clear ({1951] 2 All E.R. 5, 6) that the plaintiff, to be disentitled, must not only 
know of the danger, but must “ accept the risk” of it, or, as he put it (ibid., 6), 
the man must “ undertake the risk "’ of performing his task with full appreciation 
of the danger. A man can hardly be said to accept the risk, or to undertake the 
risk, when he is not free to avoid it. 

(1) [1932] A.C. 562. 
(2) 118 J.P. 101; [1954] 1 All E.R. 97; [1954] 1 Q.B. 319. 
(3) (1951) 2 All E.R. 1; [1951] A.C. 737. 
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The point in Horton's case (1) which, I think, has been overlooked was that the 
plaintiff probably had a remedy under his contract of service. Both Lorp PorTER 
and Lorp NoRMAND appear to have thought that he would have had a greater 
prospect of success if he had sued his employers instead of the occupier. A 
complaint had been made to his employers’ foreman about the condition of the 
staging as well as to the occupier’s chargehand. There was ground for thinking 
that the employers were negligent in requiring the men to go on using the staging 
in its dangerous condition, and were responsible to the plaintiff accordingly. 
Once this is realised, then the reason why the plaintiff failed to recover becomes 
clear. He ought to have sued his employers and not the occupiers. The majority 
of their Lordships thought that, if the plaintiff chose to sue the occupiers instead 
of his employers, he must be regarded, in proceedings against the occupiers, as 
free to avoid the danger, and he was disentitled, therefore, to sue them. This is 
shown by what Lorp NorManp said (ibid., 11): 


“* The sufferer must make up his mind whether to sue as an invitee or as an 
employee under his contract of service. He cannot, in my opinion, sue as 
an invitee and at the same time found on his contract of service as restricting 
his freedom to act on a warning of unusual danger given to him by the 
invitor.” 


In cases where there is no contract of service, the question whether the plaintiff 
was free to avoid the danger depends on the circumstances of the case. Lorp 
MacDerworrt (ibid., 16) gave an illustration where the plaintiff was not so free, 
the justice of which is, I think, beyond doubt. 

If knowledge or notice is only a bar in so far as the party is free to act on it, 
I ask myself in this case: Was the plaintiff in a position to act on her knowledge 
of the defective ceiling, so as to avoid the danger of it ? She and her husband 
were housed by the defendants because they were homeless, or, at all events, 
had not enough room in which to live. They had nowhere to go, and the 
accommodation provided by the requisitioning authority was limited to their 
bare needs. Can anyone reasonably say that she was free to give up the use of 
the kitchen in this house simply because the ceiling had a crack in it and was 
bulged ? In my judgment, she was not free to avoid the danger. She had to 
stay there and live in her kitchen. Although she had notice of the danger, it 
does not disentitle her from recovering for the negligence of the defendants. An 
interesting parallel can be seen in the case to which we were referred by counsel 
for the plaintiff of Porter v. Jones (2). I agree, therefore, that this appeal 
should be dismissed. 


MORRIS, L.J.: I have reached the same conclusion. The defendants 
were not in a position to grant a tenancy, and it is clear that they did not grant 
a tenancy. A family was in need of accommodation, and, doubtless, other 
families were in similar need. The defendants considered the position of this 
family, which consisted not only of the plaintiff and her husband, but also of the 
children; they considered the accommodation they possessed and the means of 
the family, and, on the information before them, they came to the conclusion 
that they should give accommodation in premises which they had requisitioned. 
It was possible for the family to make payment, and the amount of the payment 
was calculated having regard to the particular facts and the situation of the 
members of the family. It was necessary to make some agreement for the 
appropriate amount to be paid, and the agreement was made with the plaintiff’s 

(1) [1951] 2 All E.R. 1; [19561] A.C. 737. 
(2) [1942] 2 All E.R. 570. 
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husband. In it the words used were that the defendants gave their licence and 
authority to occupy. It seems to me that the defendants were giving licence to 
the members of the family to enter on the rooms specified, and that they became 
licensees of the defendants. The position thereafter was that in the early part 
of 1951 the plaintiff noticed a state of affairs in regard to the ceiling in her 
kitchen, of which she gave notice. It was not for her to have the requisite 
knowledge to determine whether that state of affairs constituted a danger or not. 
When representatives sent by the defendants to examine the ceiling had looked 
at it, made some observation, and gone away, it was reasonable for the plaintiff 
thereafter to be of the opinion that she would be told if there was a state of 
danger. The representatives of the defendants had the material before them 
which enabled them to say that it was dangerous, and they had every opportunity 
to examine, to test, and to observe, and all the facts were within their knowledge. 
It seems to me, therefore, that there was ample material to support the view that 
the defendants, through their agents, knew of a danger, and that they were 
under a duty to warn their licensees of that danger, and that they failed to 
perform that duty. I, therefore, think that this appeal fails. 
Appeal dismissed. 

Solicitors: William Charles Crocker (for the defendants); Pennington & Son 
(for the plaintiff). F.A.A. 


COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., HALLETT AND PgEarson, JJ.) 
April 12, 13, May 3, 1954 
REG. v. TOMLIN 


Criminal Law—Indictment—Embezzlement—General deficiency— Misappropria- 
tion of small unidentifiable sums over long period. 

In the ordinary case, where it is possible to trace individual items and prove 
embezzlement thereof, a count alleging a general deficiency ought not to be 
included in an indictment, but where the individual items cannot be traced and 
the evidence for the prosecution makes it clear that there has been the embezzle- 
ment of either the whole or part of a general balance at one time, it is proper to 
charge the embezzlement of a general balance on a day between specified dates. 

Reg. v. Balls (1871) (35 J.P. 820) applied. 

Rex v. Lawson (1952) (116 J.P. 195) approved. 

APPEAL against conviction. 

The appellant, who was convicted at Hastings Quarter Sessions of embezzle- 
ment, he appealed against his conviction on the first count of the indictment 
which alleged that, on a day unknown between Mar. 14 and Sept. 26, 1953, 
being servant to one Reynolds, he fraudulently embezzled the sum of 
£420 15s. 3d. in money received by him for or on account of the said Reynolds. 
The appellant had been employed for many years in a shoe shop at Hastings 
and was manager of the business in 1952 when Reynolds bought the shop and 
retained his services. In March, 1953, a deficiency of stock was suspected and 
a check was taken. In September, 1953, another check was taken, which revealed 
that between the two stocktakings goods to the value of £420 15s. 3d. had 
gone and no proceeds for those goods had ever been paid over by the appellant 
to Reynolds or were still available in the hands of the appellant for Reynolds. 
The appellant later, while denying dishonesty on his part, admitted to the 
police that there was a deficiency and subsequently made restitution. The 
recorder granted « certificate under s. 3 (b) of the Criminal Appeal Act, 1907, 
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for consideration of the question whether the first count was bad in law as 
alleging the embezzlement of a lump sum or general deficiency arising from 
misappropriation of small unidentifiable sums over a number of months. 


N. Lawson for the appellant. 
Fordham for the Crown. 
Cur. adv. vult, 
May 3. PEARSON, J., read the judgment of the court (prepared by 
Hatuett, J.). The appellant was tried on Mar. 16, 1954, before the learned 
recorder of Hastings on an indictment containing five counts, whereof the first 
three counts charged him with embezzlement and the last two counts with 
falsification of accounts. The charge of falsification in the fourth count was 
connected with the charge of embezzlement in the second count, and on those 
two counts the jury, being dissatisfied with the evidence, acquitted the appellant. 
The charge of falsification in the fifth count was connected with the charge of 
embezzlement in the third count, and on those two counts the jury found the 
appellant Guilty and he does not appeal. This court is, therefore, concerned 
only with the first count which alleged that the appeilant on a day unknown 
between Mar. 14, 1953, and Sept. 26, 1953, being servant to one Reynolds, 
fraudulently embezzled the sum of £420 15s. 3d. in money received by him for or 
on account of the said Reynolds his employer. 

The first ground of appeal is that there was no evidence of embezzlement to 
go to the jury on the said count, and the third ground of appeal alleges mis- 
direction by the recorder in three respects. We have considered these grounds 
and only think it necessary to say that we find no substance in them. The 
second ground of appeal raises the point of law which the recorder overruled, 
but has certified as fit for the consideration of this court, namely, that the first 
count was bad in law as alleging a general deficiency of moneys, or, to use the 
recorder’s language: 

“‘embezzlement of a lump sum or general deficiency arising from mis- 
appropriation of small unidentifiable sums over a number of months ”’. 
The cases cited on this point in the text-books are, perhaps, not easily reconcilable, 
and, although the legal position has, as we think, been illuminated by the recent 
ruling of LynskEy, J., in Reg. v. Lawson (1), a judgment of this court thereon 
may be helpful. 

The facts of the case, so far as relevant, are as follows. The appellant had been 
employed for many years in a shoe shop at Hastings, and he was the manager 
in the middle of 1952 when a Mr. Reynolds bought the shop and retained his 
services. In March, 1953, a deficiency of stock was suspected, and, accordingly, 
a careful check was then taken. In September, 1953, certain records having been 
kept in the meantime, another check was taken which extended over about four 
days. This later check revealed that between the two stocktakings goods to the 
value of £420 15s. 3d. had, to use a neutral word, gone and that no proceeds from 
those goods had ever been paid over by the appellant to or for Mr. Reynolds or 
were still available in the hands of the appellant for Mr. Reynolds. The appellant 
later, while denying dishonesty on his part, admitted to the police that there was 
a deficiency and subsequently made restitution. He did not suggest that either 
stocktaking had been faulty or that there had been any loss of goods or money 
through a casualty, such as a theft by a third party. His only suggested explana- 
tion was that the deliveries of goods during the period between the two stock- 
takings might have been less than the invoices represented, and this explanation, 
which was mentioned to the jury in the summing-up, was clearly rejected by 

(1) 116 J.P. 195; [1952] 1 All E.R. 804. 
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them. The recorder plainly directed the jury that they could only find the 
appellant guilty on the first count if they were satisfied that he had dishonestly 
embezzled the money which he got from customers for the shoes which had 
apparently left the shop, and that, if they thought he might have stolen the shoes, 
as distinct from stealing the proceeds of their sale, they must acquit the appellant. 
The verdict of the jury thus involves that the appellant had dishonestly embezzled 
the whole or part of the total sum of £420 15s. 3d. which he had received for 
or on account of his employer during the period between the two stocktakings 
from customers who bought shoes which had gone during that period. It was 
clearly impossible for the prosecution to say that a particular pair of missing 
shoes had been sold on a particular day, or to a particular customer, or for a 
particular sum which had then been dishonestly placed in the appellant's own 
pocket. The question for this court is whether in such circumstances a count in 
the form of this first count is bad in point of law. 

Where separate offences can be charged in separate counts the court regards 
as improper an ‘ omnibus” count in an indictment charging an aggregate of 
offences over a long period: see, for instance, Rex v. Robertson (1), but here no 
splitting up of the aggregate sum was possible. In Rex v. Grove (2) the prisoner 
admitted a deficit of about £900, but the prosecution could not prove from whom 
the money was received or in what amounts or at what time. None the less, the 
court, by a majority, upheld the conviction. It is suggested in RussELL ON 
Crime, 10th ed., vol. 2, p. 1279, that 


“In view of the opinion expressed by BoLianp, B., in the later case of 
Reg. v. Jones (3), Reg. v. Grove (2) would seem to be of no authority ”’, 


but counsel for the appellant has been unable to point out, and we have been 
unable to find, any passage in the judgment of BoLianp, B., which supports 
this suggestion. The ruling of ALpDERsoNn, B., in Reg. v. Jones (4) is not binding on 
us and such reports of cireuit cases do not disclose either the facts or the reasons 
sufficiently to make them satisfactory authorities. The same observation 
applies to Reg. v. Chapman (5). In Reg. v. Lambert (6) Erie, J., took a con- 
trary view, remarking: 

“ There would be constant failure of justice if I were to decide otherwise, 
since it is impossible, in cases like the present where a number of different 
amounts of money have been received, to specify which sum or sums, or the 
parts of which sum or sums, have been embezzled ”’. 


We feel that, if the technical rule alleged on behalf of the appellant in fact 
prevails, justice will in truth, in many cases, be defeated. 

In our judgment, however, Reg. v. Balls (7) is inconsistent with the supposed 
rule. This was the unanimous decision of a very strong court, consisting of 
Cocksurn, C.J., Wiutes, MELLOR, MontaGueE Smita, JJ., and CHANNELL, B., 
and it is to be observed that counsel for the prosecution was not even called on. 
Under s. 71 of the Lareeny Act, 1861, only three acts of embezzlement could be 
charged or proved under one indictment, and then only if committed within 
six months. Accordingly, there was strong ground in 1871 for contending that 
where a number of small sums were separately embezzled one could not add them 

(1) (1936), 25 Cr. App. Rep. 208. 
(2) (1835), 7 C. & P. 635. 
(3) (1837), 7 C. & P. 834. 
(4) (1838), 8 C. & P. 288. 
(5) (1843), 1 Car. & Kir. 119. 
(6) (1847), 2 Cox, C.C. 309. 
7) (1871), 35 J.P. 820; L.R. 1 C.C.R, 328. 
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all together and treat it as one embezzlement of the whole, yet in Balls’ case (1) 
the first count. charged the embezzlement on Dec. 5 of the aggregate of ten 
different payments made by ten different persons during the preceding week, and, 
similarly, the second count related to the aggregate of ten payments, and the third 
count to the aggregate of eleven payments. In the present case we feel no doubt 
that when the stocktaking took place in September and shoes to the value of 
£420 15s. 3d. were found, as the jury’s verdict implies, to have been sold, the 
appellant was under a duty to account then for the proceeds of sale, if he had 
not done so before, and the fact that he may have been also under a duty to 
account, week by week, for the proceeds received during each week, and might, 
as in Reg. v. Balls (1), have been indicted for embezzling any of the separate 
small sums received by him, does not prevent him from being indicted for 
embezzling the aggregate of those sums. 

The decision in Balls’ case (1) is binding on us, unless the facts are distinguish- 
able, and we can see no valid distinction. On the contrary, evidence to establish 
the thirty-one separate payments was, apparently, available in that case, so that 
there was less necessity than here for the aggregation. In Rex v. Sheaf (2) the 
conviction for fraudulent conversion was quashed on the ground that the vital 
question of entrustment had never been left to the jury, but the question of 
charging the embezzlement of a general deficiency was mentioned by Avory, J. 
We find nothing in this passage inconsistent with the decision in Balls’ case (1) 
or with our view that we should here follow Balls’ case (1). We agree with 
the recorder that it was the appellant’s duty, when stock was taken, to account 
for the money that he had received for stock which he had disposed of, assuming, 
of course, that he had not accounted already. 


The judgment in Rex v. Morris (3) contains only one sentence which deals 
with the question now under consideration, and no reasons appear to have been 
given or cases cited either in the argument or in the judgment for the proposition 
affirmed. In particular, Balls’ case (1) was, apparently, not mentioned. In 
these circumstances, LyNnsKEY, J., in Reg. v. Lawson (4), thought it right to hold 
that, if the evidence for the prosecution makes it clear that there has been 
a fraudulent conversion of either the whole or part of a general balance at one 
time, it is proper to charge the conversion of a general balance on a day between 
the specified dates. Having reviewed the authorities and had the advantage of 
a most careful and thorough argument by counsel for the appellant, we have no 
doubt that the ruling of Lynsxry, J., in Lawson’s case (4) was correct and we 
can see no valid distinction between that case and the present case as regards 
the point in question. On the view taken by the jury there was clearly an 
embezzlement of one part of the aggregate at one time. We have been referred 
to the courts-martial case of Reg. v. Tucker (5), but, as appears ([1952] 2 All E.R. 
1077), that court did not find it necessary to decide whether in that case it was 
proper to base the charge on an alleged general deficiency. 


We desire to make it plain in conclusion, agreeing therein with Lynskry, J., 
that, in the ordinary case, where it is possible to trace the individual items and 
to prove a conversion of individual property or money, it is undesirable to 
include them all in a count alleging a general deficiency. What we are not willing 
to do is to elevate a rule of practice, applicable to circumstances where it may be 


(1) (1871), 35 J.P. 820; L.R. 1 C.C.R. 328. 
(2) (1925), 89 J.P. 207. 
(3) (1933), 24 Cr. App. Rep. 105. 
(4) 116 J.P. 195; [1952] 1 All E.R. 804. 
(5) [1952] 2 All E.R. 1074. 
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required to avoid injustice, into a rule of law applicable to circumstances where 
it will defeat justice. The appeal is dismissed. 

Appeal dismissed. 

Solicitors: Herington, Willings & Penry-Davey, Hastings (for the appellant) ; 


Norman Lester, town clerk, Hastings (for the Crown). 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., HILBERY AND Donovan, JJ.) 
May 4, 1954 
DENNIS v. TAME 


Road Traffic—Use of uninsured car—Conditional discharge—Not to be used to 
avoid disqualificttion—Road Traffic Act, 1930 (20 and 21 Geo. 5, ec. 43), 
8. 35 (2)—Crimina! Justice Act, 1948 (11 and 12 Geo. 6, c. 58), 8. 12 (2). 

Where a defendant is convicted of using a motor vehicle on a road, in respect of 

which offence disqualification for holding a licence is imposed by s. 35 (2) of the 
Road Traffic Act, 1930, unless special circumstances are found to exist, if such 
special circumstances do exist and the justices think fit not to impose a penalty, 
they may grant a conditional discharge, but where no such special circumstances 
exist, justices must not order probation or conditional discharge for the purpose 
of avoiding such disqualification. 

Case Statep by Bedfordshire justices. 

At a court of summary jurisdiction the appellent, Thomas Dennis, a police 
officer, preferred an information against the respondent, Richard William Tate, 
an aircraftsman, for unlawfully using an uninsured motor car on a road, contrary 
to s. 35 (1) of the Road Traffie Act, 1930. The respondent pleaded Guilty, and 
the justices, on being informed that he had been dealt with by his commanding 
officer for a breach of discipline in respect of the matter and sentenced to seven 
days’ detention, granted him a conditional discharge. The appellant appealed. 


Niall MacDermot for the appellant. 
Paul Curtis Bennett for the respondent. 


LORD GODDARD, C.J.: This is a Case stated by justices for the county 
of Bedford, before whom the respondent was charged with unlawfully using an 
uninsured motor car on a road. He pleaded Guilty and there is no doubt about 
the facts. He is an aircraftsman in the Royal Air Force, he drove out from the 
main gate of the Royal Air Force station at Cardington on to the main road, 
some one hundred yards along the road he was stopped by a policeman and 
asked to show his insurance certificate, and he said he had not got one and was 
driving to a neighbouring town to see if he could get the car insured. 

The justices, having been informed by an officer that the respondent had been 
dealt with by his commanding officer for a breach of discipline in driving an 
uninsured car on the road and given seven days’ detention, thought fit to give 
him a conditional discharge. I can understand the view of the justices. They 
did not want to punish a man twice for the same offence, but the effect of giving 
a conditional discharge was that, by reason of the provisions of the Criminal 
Justice Act, 1948, they cannot disqualify the respondent for holding a licence 
because s. 12 (2 the Act of 1948 provides: 


“ Without prejudice to the foregoing provisions of this section, the 
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conviction of an offender who is placed on probation or discharged absolutely 
or conditionally as aforesaid shall in any event be disregarded for the purposes 
of any enactment which imposes any disqualification or disability upon 
convicted persons, or authorises or requires the imposition of any such 
disqualification or disability.” 


It is not for us to consider whether or not Parliament had in mind in passing 
that section disqualifications imposed by the Road Traffic Act, 1950; it is 
enough to say that the words are wide enough to cover them. But this court 
has laid down on more than one occasion that the provisions with regard to 
conditional discharge must not be used to avoid disqualifying in cases where 
s. 35 (2) of the Road Traffic Act, 1930, requires disqualification unless such 
special circumstances exist as would, apart from conditional discharge, justify 
the justices on conviction from refraining from disqualification. If there are 
special circumstances, and the court think fit not to impose a penalty, they can 
grant a conditional discharge, but where there is no evidence of any special 
reasons which would justify the justices in refraining from imposing disqualifi- 
cation, they must disqualify because that is what the Road Traffic Act requires, 
and they must not use the machinery of conditional discharge to avoid imposing 
that disqualification. Section 7 (1) of the Criminal Justice Act, 1948, provides 
that the court can grant a conditional discharge where, in the opinion of the 
court, having regard to the circumstances, including the nature of the offence 
and the character of the offender, it is inexpedient to inflict punishment. 

In this particular case no doubt, the justices considered that it was not one 
in which they should punish the respondent in the sense of imposing a penalty 
on him because he had already been dealt with by his commanding officer. 
That would be a reason for only imposing a nominal penalty, but we are going 
to send the case back with an order to disqualify. We shall tell the justices that, 
so far as penalty is concerned, they need not impose a penalty, if they see fit, 
of more than sixpence because the respondent had been dealt with by the com- 
manding officer, but they must disqualify him because Parliament has said that 
there is to be disqualification unless there are special reasons and there are no 
special reasons here. What the respondent did he did deliberately and with 
knowledge that he was not insured, and the fact that he had been punished 
by his commanding officer was a matter which related to the offender and 
certainly did not relate to the offence. It was nothing to do with the offence 
at all. In the leading case of Whittall v. Kirby (1), it is laid down that reasons 
have to be found special to the offence and not the offender, and if there is any 
doubt how far Taylor v. Saycell (2) applies I should desire to make it perfectly 
clear that this court decides that neither the provisions in the Act of 1948 relating 
to probation nor those relating to absolute or conditional discharge are to be 
used to avoid disqualification unless the court can see that there are circumstances 
which would amount to special reasons. If there are circumstances amounting 
to special reasons, and the court, for other reasons, thinks that no penalty need 
be inflicted, conditional discharge is quite proper. Conditional discharge is 
not to be used in these motor car cases unless there are special reasons which 
would justify the court in refraining from disqualifying. 

The case must, therefore, go back to the justices with directions that they 
must impose a penalty, which can be of a nominal amount, and they must impose 
disqualification because no special reasons exist. But they may, if they see fit, 
and I hope they will, only impose disqualification for driving the particular 

(1) 111. 5.P. 1; [1946] 2 AN B.R. 552; [1947] K.B. 194. 
(2) 114 J.P. 574; [1950] 2 All E.R. 887. 
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class of motor car to which this case relates, that is to say, a private motor car, 
which will leave the respondent free to drive Air Force vehicles and so forth. 


HILBERY, J.: | agree. 


DONOVAN, J.: I agree. 
Appeal allowed. 
Solicitors : Gibson & Weldon ; Theodore Goddard & Co. 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., Hitpery AND Donovan, JJ.) 
May 5, 1954 
MAGEE v. MORRIS 


Licensing—NSearch warrant—Licensed premises—Execution on Sunday—Sunday 
Observance Act, 1677 (29 Car. 2, c. 7), 8. 6—Magistrates’ Courts Act, 1952 
(15 and 16 Geo. 6 and 1 Eliz. 2, c. 55), s. 102 (3)—Licensing Act, 1953 
(1 and 2 Eliz. 2, c. 46), s. 152 (1). 
By s. 102 (3) of the Magistrates’ Courts Act, 1952, a search warrant issued by 
a justice is “ as offeetual on Sunday as on any other day "’ and, therefore, a search 
warrant for the search of licensed premises issued under s. 152 (1) of the 
Licensing Act, 1953, can lawfully be executed on a Sunday, notwithstanding the 
provisions of s. 6 of the Sunday Observance Act, 1677. 

CasE Statep by Birkenhead justices. 

On Nov. 6, 1953, a justice, after hearing evidence on oath, issued a warrant 
under s. 152 (1) of the Licensing Act, 1953, authorising the police to search the 
premises of the Hamilton Social Club, Birkenhead, it being alleged that the club 
was being so managed as to constitute a ground for striking it off the register, 
and otherwise contrary to s. 144 (1) of the said Act. The warrant was executed 
on Sunday, Nov. 8, 1953, and as a result informations were laid by the respon- 
dent Morris, a police officer, against: the appellant, John Magee, and divers 
other persons visiting the club for various offences against the Act. On Jan. 14, 
1954, the justices were proceeding to hear the informations when counsel for 
the appellant submitted a preliminary point that the proceedings were bad 
in that the police had no authority to execute the search warrant on a Sunday, 
having regard to s. 6 of the Sunday Observance Act, 1677. It was contended 
by the respondent that s. 152 (1) of the Licensing Act, 1953, authorised the 
police to execute the warrant on a Sunday. 

The justices were of opinion that, having regard to s. 102 (3) of the Magistrates’ 
Courts Act, 1952, and s, 152 (1) of the Licensing Act, 1953, and the view expressed 
by the editor of Parerson’s Licenstne Acts, 62nd ed., p. 1101, the police 
had authority to execute the warrant on a Sunday. The appellant appealed. 


C.J. I. Cunningham for the appellant. 
Paul Wrightson for the respondent. 


LORD GODDARD, C.J.: This case raises the short point whether or not 
a search warrant \ssued under s. 152 (1) of the Licensing Act, 1953, authorising 
police officers to -carch premises to see if offences against the Act are being 
committed can be «xeeuted on a Sunday. If such a warrant could not then be 
executed, it woul be a charter to publicans and other sinners to commit every 
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conceivable offence on a Sunday, and there would be no means of proving it. 
It is clear, in my opinion, that a search warrant can be executed on a Sunday 
because, whatever might have been the true interpretation of s. 6 of the Sunday 
Observance Act, 1677, which is: 
“|. . no person or persons upon the Lord’s day shall serve or execute 
or cause to be served or executed any writ, process, warrant, order, judge- 


, 


ment or decree (except in cases of treason, felony or breach of the peace) ...”’, 


it is now provided by the Magistrates’ Courts Act, 1952, s. 102 (3) (formerly 
s. 4 of the Indictable Offences Act, 1848): 


* The issue or execution of any warrant under this Act for the arrest of a 
person charged with an offence, or of a search warrant, shall be as effectual 
on Sunday as on any other day.” 

A search warrant is granted under various statutes, and I see nothing in the 
Magistrates’ Courts Act, 1952, to limit the class of search warrant to which 
s. 102 (3) applies. Search warrants are issued in respect of searching premises 
for stolen goods (Larceny Act, 1861, s. 103), obscene books (Obscene Publications 
Act, 1857, s. 1), illicit stills (Customs and Excise Act, 1952, s. 296 (2)), women 
or girls who it is believed are detained for immoral purposes (Criminal Law 
Amendment Act, 1885, s. 10), wand in respect of a number of other cases. In 
every case a search warrant has to be granted by the justice (in the case of obscene 
books, two justices), and there is no difference between one search warrant and 
another. Each warrant is issued under the particular statute because search 
warrants are not known at common law. As the Licensing Act, 1953, s. 152 (1), 
provides that a justice may issue a search warrant, it seems to me that s. 102 (3) 
of the Magistrates’ Courts Act, 1952, applies, and that the warrant can be 
executed on Sunday as well as on any other day. This appeal, therefore, is 
dismissed. 


HILBERY, J.: I agree. 


DONOVAN, J.: I agree. 
Case remitted. 
Solicitors: Field, Roscoe & Co., agents for Berkson & Berkson, Birkenhead (for 
the appellant); Sharpe, Pritchard & Co., agents for N. B. Jennings, Salford 


(for the respondent). 
T.R.F.B. 
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JUSTICE OF THE PEACE AND 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., Himpery anp Donovan, JJ.) 
May 5, 1954 
MIDDLETON v. ROWLATT 


Justices—Proced ure—Case for prosecution closed—Dangerous driving—Identity 
of driver not proved—Refusal to allow witness to be recalled— Discretion of 
justices. 

In a prosecution before justices for dangerous driving the prosecution omitted 
to prove the identity of the driver. At the close of the case for the prosecution 
it was submitted on behalf of the defendant that there was no case to answer. 
It was contended on behalf of the prosecution that the justices had a bounden 
duty to permit the case to be re-opened so that evidence of identity might be 
tendered, but the justices refused to allow the case to be re-opened. 

Hep, that, the matter which the prosecution had omitted to prove being 
one of substance, the justices had a discretion in the matter and were not bound 
to exercise it in favour of the prosecution, and the Divisional Court would, therefore, 
not interfere with their decision. 

Duffin v. Markham (1918) (82 J.P. 281) distinguished. 

Cass Statep by Leicestershire justices. 

On Oct. 28, 1953, at a court of summary jurisdiction sitting at Loughborough 
an information was preferred by the appellant, John Henry Middleton, a chief 
inspector of police, against the respondent, Jack Rowlatt, alleging that the 
respondent, on Sept. 10, 1953, at Rothley, in the county of Leicester, did drive 
a motor car on Leicester Road in a manner dangerous to the public, contrary 
to s. 11 of the Road Traffie Act, 1930. 


At the hearing of the information the following evidence was given: (i) On 
Sept. 10, 1953, a green Riley motor car was being driven on the A6 road in the 
parish of Rothley and was travelling on its near side, being the third of a line 
of traffic proceeding in the same direction; (ii) when approaching a left hand 
bend the vehicle pulled out to overtake the traffic in front of it when it was unsafe 
to do so by reason of the fact that it made a third line of traffic; (iii) no evidence 
was tendered which in any way identified anyone as having driven, owned, or 
travelled in the said car at the time of the said occurrence or at any other time. 

After the close of the case for the prosecution counsel for the respondent 
submitted that, as no evidence had been adduced by the appellant that the 
respondent was the driver of the car or was in any way connected with the 
offence charged, he had no case to answer. It was contended by the solicitor 
for the appellant that the justices had a bounden duty to permit the case to be 
re-opened so that evidence might be tendered to prove that the respondent 
was the driver of the car. It was contended for the respondent that it was not 
competent for the justices so to do, and, alternatively, that, if they had a 
discretion, they should refuse the application. The justices were referred to 
Duffin v. Markham (1), Hargreaves v. Hilliam (2), Rex v. Harris (3) and Rex v. 
Day (4). 

The justices were of opinion (i) that the omission of the appellant to prove 
who was at the material time the driver of the motor car was one of substance 
and not merely one of form, and (ii) that they had a discretion, which must be 
exercised judicially, whether or not to permit the case for the prosecution to 

(1) (1918), 82 J.P. 281. 
(2) (1894), 58 J.P. 655. 


(3) 91 J.P. 152; [1927] 2 K.B. 587. 
(4) 104 J.P. 181; [1940] 1 All E.R. 402. 
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be re-opened and additional evidence called, and, in the exercise of such 
discretion, they refused a re-opening of the case, and, accordingly, dismissed the 
information. The appellant appealed. 


R. E. Seaton for the appellant. 
H. A. Skinner for the respondent. 


LORD GODDARD, C.J.: In these cases, so far as my experience goes, the 
motor car is invariably identified in the information by quoting the index number. 
That was not done in the present case, and, apparently, no evidence was given 
that the respondent was the driver of the car. 

{His Lorpsutr stated the facts and continued:] Counsel for the appellant 
relied on Duffin v. Markham (1), but that was a prosecution under the Bread 
Order, 1917, where the prosecutor, no doubt thinking that the court had judicial 
notice of every statutory rule and order as it has of an Act of Parliament, had not 
formally put in the order. The justices said that that was not the sort of thing 
that could be tolerated and they would not then allow the order to be put in. 
Avory, J., said (82 J.P. 282) that the justices had a judicial duty to allow an 
adjournment in a case of that sort for the Bread Order, 1917, to be produced. 
The present is a case in which the evidence falls short of proof. It is not the 
formal proof of a public document or something of that sort, but proof of a fact 
which ought to have been the first thing proved, or proved at a very early stage. 
I do not think we could say that, if the justices came to the conclusion that they 
were not going to encourage carelessness in prosecutions, and, therefore, were 
not going to allow the case to be re-opened, they were bound to allow it to be 
re-opened. I think it was a matter of discretion, and I do not think we can say 
that the justices who considered the case were bound to allow the case to be 
re-opened. It is a border-line case, and I do not know that we need lay down any 
particular rule on the subject beyond saying that we cannot hold that the justices 
exercised their discretion unjudicially. 

There are many cases in which a prosecution is being conducted in a court of 
summary jurisdiction or even at the assizes or quarter sessions and somebody 
forgets to ask a material question. For instance, in a case of false pretences, as 
Donovan, J., has reminded me, sometimes the question is not asked: “‘ Would 
you, but for that statement made to you, have acted in the way you did?” 
It may be a formal question, but it is a necessary one, and it is surprising some- 
times how witnesses answer in a way which the prosecution least expect when that 
question is put. Of course, if his attention were called to the matter by a discussion 
which has taken place, it being said that there is no case to go to the jury, the 
witness would probably go into the box and answer in the way in which he is 
expected to answer, so I think one has to be careful in these matters. Though 
I think what has happened is regrettable and I do not think the court would have 
interfered for a moment if the justices had exercised their discretion the other 
way, I do not think we can say that they were bound to exercise their discretion 
in favour of the prosecution. Therefore, this appeal fails and is dismissed with 
costs. 


HILBERY, J.: I am of the same opinion. In the present case, a prosecution 
for dangerous driving, the prosecutor wholly omitted to give any evidence that 
the respondent was the driver. That has only to be stated to be seen to be a 
most material step in establishing the case against the respondent. It cannot be 
said that that was the omission of some merely technical matter. The question 
is whether or not in refusing to allow the prosecution to re-open their case the 


(1) (1918), 82 J.P. 281. 
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justices exercised their discretion judicially. It is true that in Duffin v. Markham 
(1), speaking of the facts and circumstances of that case, Avory, J., said that it 
was the duty of the justices to adjourn to allow to be given the evidence which had 
been omitted, but it has to be borne in mind that he was using those words in 
connection with a case where what had been omitted was a highly technical piece 
of formal evidence which did not in any way touch the substance of the matter 
which was under the consideration of the justices. Nothing could mor 
materially touch the substance of the matter which was before the justices in 
the present case than proof that the respondent was the person who was 
driving the car which, it was alleged, was being driven dangerously. In the 
circumstances, therefore, I do not think the matter is concluded by Duffin v. 
Varkham (1), from which, I think, the present case is easily distinguishable. 
Unless we were to say that the justices were bound to exercise their discretion 
in one way, it is impossible to quarrel with what they did. I am clearly of opinion 
that, in the circumstances, they were not bound to exercise their discretion in 
one way, and for those reasons I agree that this appeal fails. 


DONOVAN, J.: I agree entirely with both judgments which have been 
delivered. 

Appeal dismissed. 
Solicitors: Vizard, Oldham, Crowder & Cash, agents for Bartictt, Walters & 
Parry, Loughborough (for the appellant); Taylor, Jelf d& Co., agents for Philip 

J. Hammond, Leicester (for the respondent). 
T.R.F.B. 

(1) (1918), 82 J.P. 281. 


QUEEN’S BENCH DIVISION 
(Lorp Gcpparp, C.J., HmBERY AND Donovan, JJ.) 
May 6, 1954 
SHAVE v. ROSNER 


Road Traffic—Motor vehicle—Use on road when part in dangerous condition 
‘ Causing” of offence—Delivery by owner to garage for repair—Negligence 
of garage proprietor’s workmen—Car handed back to owner with insuffi- 
ciently tightened hub-nuts—Accident while owner driving—Liability of garage 
proprietor— Motor Vehicles (Construction and Use) Regulations, 1951 (S.1., 


1951, No. 2101), reg. 101. 

The owner of a motor van left it at the respondent’s garage for the brakes to 
be re-shoed. On completion of the work the respondent delivered the van back 
to the owner, and later on the same day, while the owner was driving, one of 
the front wheels came off and injured a person walking on the pavement. The 
accident was due to the hub nuts not having been properly fastened by the 
respondent's workmen when replacing the wheels. The respondent was charged 
with unlawfully causing a vehicle to be used on a road in such condition that 
danger was caused to a person on the road, contrary to reg. 72 (1) and reg. 101 
of the Motor Vehicles (Construction and Use) Regulations, 1951. The justices 
dismissed the information. 

HEL», that the word “ causes ” in reg. 101 involved some degree of dominance 
or control over the user of the vehicle, or some express or positive mandate from 
the person alleged to have caused the user to the person using; that after the 
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respondent had delivered the van back to the owner he ceased to have any con- 
trol over it; and, therefore, he had not caused it to .be used, and the justices 


had come to a right decision. 
Dicta of Lorp Wricut in McLeod (or Houston) v. Buchanan ({1940] 2 All E.R. 


179, 187), applied. 

Case Statep by County of London justices. 

At a court of summary jurisdiction sitting at West London Magistrate’s Court 
on Sept. 24, 1953, the appellant, Samuel Shave, a police constable, preferred an 
information against the respondent, Emil Rosner, a motor car dealer and repairer, 
charging that on July 11, 1953, at King Street, Hammersmith, he unlawfully 
caused to be used on a road part of a motor vehicle, to wit, the front nearside 
wheel, being in such condition that danger was caused to a person on a road, 
contrary to the Motor Vehicles (Construction and Use) Regulations, 1951, 
reg. 72 (1) and reg. 101. The information was heard at a court of summary 
jurisdiction sitting at Bow Street Magistrate’s Court on Dec. 8, 1953, and the 
following facts were found. 

On the morning of July 11, 1953, one Ralph Hugh Chapman left his Morris 
motor van at the respondent’s garage, known as the Ace Motor Co., at Adam and 
Eve Mews, London, W.8, for the brakes to be re-shoed. This was done by the 
respondent’s mechanics and in the afternoon of the same day the respondent 
drove the van from the garage and delivered it to Chapman at 43, Earls Court 
Read. Chapman then drove the respondent in the van back to the garage, 
testing the brakes himself. Later on the same day, while Chapman was driving 
the van in King Street, Hammersmith, the front nearside wheel of the van came 
off, and knocked down and injured a woman walking on the pavement. The 
wheel came off because the hub nuts had not been properly fastened by the 
respondent's workmen when they replaced the wheels after re-shoeing the brakes. 
On July 13, 1953, Chapman interviewed the respondent and his partner in the 
business at the respondent’s garage and told them of the accident. Later that 
day, the respondent called on Chapman at his home and said that he had found 
the workman responsible for the repair and had discharged him, and that he 
(the respondent) accepted full responsibility for the accident on behalf of his firm. 
He offered to repair the van free of charge. The question of criminal responsibility 
was not discussed. 

It was contended on behalf of the appellant that the respondent, after his 
workmen had re-shoed the brakes, had handed the van to Chapman in the full 
knowledge and understanding that Chapman would drive the van on the public 
roads believing that, when the respondent delivered it to him, it was in a road- 
worthy condition, and that, particularly in view of the fact that Chapman drove 
the respondent back to his garage, the respondent, therefore, caused the vehicle 
to be used on a road and was guilty of the offence. It was contended on behalf 
of the respondent that, although he might well be liable civilly to Chapman, 
he was not criminally responsible, because he could not stop the driver or anyone 
else using the van, nor authorise anyone to use it, and, therefore, could not 
cause the van to be used on a road that afternoon. 

The justices dismissed the information and the appellant now appealed. 


Paul Wrightson for the appellant. 
Aldous and Vowden for the respondent. 


LORD GODDARD, C.J., stated the facts and continued: If the Motor 
Vehicles (Construction and Use) Regulations, 1951, reg. 72 (1) and reg. 101, are 
wide enought to make the respondent liable, I have no doubt that it might be 
proper that he should be made liable, because it was owing to the faulty work at 
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his garage that the accident happened. But, however desirable we might think 
it would be to have a regulation framed in such a way as to make him liable, 
we must not stretch the regulations and find a criminal offence unless a criminal 
offence has been committed. Regulation 72 (1) says that a vehicle 

““. . shall at all times be in such condition . . . that no danger is caused 
or is likely to be caused to any person on the vehicle or trailer or on a road "’. 

The regulation which imposes a penalty and creates the offence is reg. 101, 
which says: 

“ Tf any person uses or causes or permits to be used on any road a motor 
vehicle or trailer in contravention of or fails to comply with any of the 
preceding regulations contained in Part III of these regulations he shall 
for each offence be liable to a fine not exceeding £20.” 


That is an absolute prohibition; there is no question of negligence. Therefore, 
if the owner of the van who was driving it at the time had been summoned, it is 
difficult to see that he would have had any defence in law, although he would 
have had so much in mitigation that I have no doubt the police exercised a wise 
discretion in not prosecuting him. After all, he had no reason to suppose that 
the van brought back from the repairers was not in good condition. But the 
police have prosecuted the garage proprietor for causing the van to be used on a 
road in contravention of the regulations, and the question is whether we can 
say that he caused it to be used on the road in a dangerous condition. I suppose 
in one sense one may say he did, because he sent it back in a dangerous condition, 
and, as it was sent back in a dangerous condition, the owner of the van unwittingly 
used it on the road. But we have to consider whether it can be fairly said, 
within the meaning of reg. 101, that the garage proprietor caused the vehicle to 
be used on the road. The words are “ uses or causes or permits to be used ”’. 
He obviously did not use the van himself. He obviously did not permit it to be 
used, because to permit is the giving of permission, and he could not give 
permission to the owner to use his own van. The question is whether he caused it 
to be used. I think that, when one finds those two expressions “‘ causes or permits ” 
in contrast or juxtaposition, “ permit ” means giving leave and licence to some- 
body to use the vehicle, and “ causes ” involves a person, who has authority to do 
so, ordering or directing another person to use it. If I allow a friend of mine to 
use my motor car, I am permitting him to use it. If I tell my chauffeur to bring 
my car round and drive me to the courts, I am causing the car to be used. There 
may be civil liability to indemnify the owner if he is made liable, or, possibly, 
there are authorities to suggest that the injured person would have an action 
direct—I do not think he would have. No doubt, if the owner were sued, the 
garage proprietor would have an action brought against him, and part of the 
damage for not doing the work properly would be the damages the owner is caused 
to pay to the person injured. But, from the point of view of the criminal law, 
I do not think the regulation is wide enough to catch this case. Therefore, I 
think the justices came to a right decision in point of law, and the appeal is 
dismissed. 


HILBERY, J.: I am of the same opinion. On the facts stated the garage 
proprietor who had executed the repairs to the brakes of the van re-delivered it 
to the owner. Once he had re-delivered it to the owner, he ceased to have any 
control or dominion over the vehicle. It was then for the owner to act according 
to his own will and volition in deciding whether he used it on the road or not. I 
cannot see how it can be said that, when the owner thereafter takes the van on 
to the road, electing to use it on the road, the garage proprietor has been any 
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cause of his so doing. He has not directed him to doit. He has not ordered him. 
Indeed, he could not do either. He has done nothing which is an active cause of 
the use of the van on the road, and it is only when the van is used on the road 
in a condition which contravenes the regulations that the offence charged in the 
present case is committed. Therefore, I think the words used by Lorp Wricut 
in McLeod (or Houston) v. Buchanan (1) apply where, speaking of the word 
“‘ cause ’’, he said that the man in question did not cause his brother to use the 
van on the road: 
‘“* To ‘ cause * the user involves some express or positive mandate from the 
person ‘ causing ’ to the other person, or some authority from the former to 
the latter, arising in the circumstances of the case ”’. 


Almost similar words were used—and, inferentially, at any rate, approved by 
the Court of Appeal in Watkins v. O'Shaughnessy (2)—in the judgment of the 
learned county court judge in that case, where he said ({1939] 1 All E.R. 387): 
“* There must, in my view, be something involving control, dominance or 
compulsion of B.’s movements by A. to ‘ cause’ ”’. 


I respectfully agree with those expressions, and, for the reasons also given by my 
Lord, I think this appeal fails. 


DONOVAN, J.: Without condoning in any way the omission on the part 
of the respondent to see that the wheel was firmly secured before delivery of the 
van back to the customer, which omission may well involve him in civil liability, 
I agree it is not possible to say, as a matter of law, that the respondent caused the 
van to be driven on the road within the meaning of this penal regulation. 
“Cause ’’, in this context, involves, on the authorities cited, some degree of 
dominance or of control, or some express or positive mandate, that is, in or by 
the person alleged to have caused the prohibited act, and in the present case 
there was no such dominance or control, and no such mandate. 

Appeal dismissed. 

Solicitors: Solicitor, Metropolitan Police (for the appellant); Sandford, Mervyn 
Taylor & Co. (for the respondent). 

T.R.F.B. 


(1) [1940] 2 All E.R. 179. 
(2) [1939] 1 All E.R. 385. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., HmBERY AND Donovan, JJ.) 
May 7, 1954 


BRITISH TRANSPORT COMMISSION v. WORCESTERSHIRE COUNTY 
COUNCIL 


Right of Way—Quarter sessions—Case stated—Application to quarter sessions for 
declaration—Original jurisdiction— No power to state Case by agreement under 
Baines’ Act—National Parks and Access to the Countryside Act, 1949 (12, 13 
and 14 Geo. 6, c. 97), 8. 31 (1)—Quarter Sessions Act, 1849 (12 and 13 Vict., 
c. 45), 8. Ll. 

Section 30 of the National Parks and Access to the Countryside Act, 1949, 
provides for the preparation by county councils of provisional maps showing 
public rights of way within their districts, and s. 31 (1) gives an objector a 
right to apply to quarter sessions for certain declarations negativing or limiting 
a right of way shown on a provisional map. The jurisdiction conferred on quarter 
sessions by s. 31 (1) is an original jurisdiction and not one arising by way of an 
appeal, and, accordingly, s. 11 of the Quarter Sessions Act, 1849, has no application 
and the High Court has no jurisdiction to hear a Case stated by agreement of the 
parties under s. 11 of the Act of 1849 in relation to an application to quarter sessions 
under s. 31 (1) of the Act of 1949. 

Spectra Case stated for the opinion of the High Court by consent of the parties 

under an order of Pearce, J., pursuant to the Quarter Sessions Act, 1849, s. 11. 

In accordance with the National Parks and Access to the Countryside Act, 
1949, s. 30 (1), the respondents, Worcestershire County Council, prepared a 
provisional map, and caused notice of its preparation and of places where copies 
could be inspected to be published in the Lonpon Gazerre and in newspapers 
circulating in Worcestershire. The appellants, the British Transport Com- 
mission, objected to the inclusion in the map of a certain way crossing a railway 
and sought a declaration by quarter sessions under s. 31 (1) (a) of the Act. 

Both parties agreed to proceed under the Quarter Sessions Act, 1849, s. 11, 

notice of application having been given to quarter sessions under the National 

Parks and Access to the Countryside Act, 1949, s. 31 (1). 

Before the hearing of the case, a preliminary point was argued whether the 

Divisiona! Court had jurisdiction to hear the case. 


Sir Frank Soskice, Q.C., and King-Hamilton, Q.C., for the appellants. 
Widgery for the respondents. 


LORD GODDARD, C.J.: In this case the British Transport Commission 
and the Worcestershire County Council have purported to state a Case by 
consent for the opinion of this court under s. 11 of Baines’ Act, the Quarter 
Sessions Act, 1849. 

In 1949 the National Parks and Access to the Countryside Act was passed, 
and certain fairly elaborate procedure was laid down by Part IV of that Act 
which obliges county councils to prepare and publish maps showing public 
rights of way within their district. Footpaths, bridle ways, and so forth, have 
to be marked and shown, and, as I gather, though I have not been through the 
whole of the sections of the Act, once the final map becomes effective, if I may 
use the expression, in the sense that no further application to the court or any- 
thing can be done, it will be conclusive as to the existence of public rights of 
way within the county. The scheme of the Act seems to be that, first, a draft 
map is to be prepared by the county council who will have obtained documents— 
I daresay ancient terriers and maps, conveyances, and so forth—which they must, 
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under s. 29 (2), disclose to any landowner whose land is likely to be affected. 
When the council have made the draft map and given notice of its preparation 
provisions of the Act become effective relating to objections to matters included 
in or omitted from the map, and then, by s. 29 (5) in certain circumstances a 
person aggrieved by the determination of the county council can appeal to the 
Minister of Local Government and Planning. When all the appeals or objections 
to the draft map have been disposed of, the county council publish what is called 
a provisional map, which is the important map from the landowner’s point of 
view because, if a right of way is shown over his land and he does not get a 
declaration in his favour that the public path does not exist, the public path will 
exist for all time. The provision which enables him to get a declaration is con- 
tained in s. 31 (1) of the Act: 

‘* At any time within twenty-eight days after the publication of a notice 
under sub-s. (1) of the last foregoing section, the owner, lessee or occupier 
of any land shown on the map to which the notice relates, being land on 
which the map shows a public path, or a road used as a public path, may 
apply to quarter sessions for a declaration ...” 

Then the sub-section sets out the various declarations that quarter sessions can 
make, and by sub-s. (2): 

** Provision may be made by or under regulations made by the Secretary 
of State—(a) for prescribing the court of quarter sessions to which applica- 
tions under this section are to be made or for requiring such applications 
to be made to a committee, being either an existing committee or a 
committee specially constituted for the purpose as may be prescribed by the 
regulations, of such court of quarter sessions as may be so prescribed; 
(b) for the form and manner in which such applications are to be made, 
and the persons who are to be entitled to be parties to the hearing of any such 
application; (c) as to the publication or service of notice of proposals to make 
such applications; (d) for the awarding of costs in any proceedings under 
this section ”’. 

I cannot think of anything more emphatic than sub-s. (2) to show that this 
is not an appeal. It is an original jurisdiction. Quarter sessions never had this 
jurisdiction before. The nearest approach, I suppose, was the jurisdiction under 
which quarter sessions can act in matters relating to the closing of highways 
under the Highway Act, 1835, but this is obviously a new jurisdiction which is 
conferred on quarter sessions and empowers quarter sessions to make declara- 
tions. 

In 1849 Baines’ Act, as it is called, was passed to deal with quarter sessions 
generally, and, of course, at that time the administrative local government work 
of quarter sessions was very great because, until the Local Government Act, 
1888, the justices of the county conducted the whole of the county business other 
than that done by guardians and overseers of the poor. Section 11 of that Act 
provides: 

“. . . At any time after notice given of appeal to any court of quarter 
sessions against any judgment, order, rate, or other matter, [with certain 
exceptions] for which the remedy is by such appeal, it shall be lawful for the 
parties, by consent, and by order of any judge of one of the superior courts 
of common law at Westminster, to state the facts of the case in the form of a 
Special Case for the opinion of such superior court, and to agree that a judg- 
ment in conformity with the decision of such court, and for such costs as 
such court shall adjudge, may be entered on motion by either party at the 
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sessions next or next but one after such decision shall have been given.” 


The object of that was this. When appeals from decisions of courts of summary 
jurisdiction were taken, whether they were rating appeals or appeals against 
such things as orders of removal or orders adjudging a settlement, the common 
form was to go to quarter sessions. Very often the facts were largely agreed, or 
quarter sessions had to find the facts, and then quarter sessions used to give their 
judgment subject to a Case. Then the Case would come before the Queen’s 
Bench to be argued. But this section is an endeavour, I think, to omit one hearing 
of the appeal, that before quarter sessions. Of course, these administrative 
tribunals and orders and so forth, which are now so frequently met with, were 
not known in the days when Baines’ Act was passed. It is clear that Baines’ 
Act deals only with appeals. It is equally clear, to my mind, that the procedure 
which is created by s. 31 (1) of the National Parks and Access to the Countryside 
Act, 1949, is not an appeal; it is an original jurisdiction. Quarter sessions can, 
of course, if the matter comes before them as a matter of their original jurisdiction, 
state a Case on a point of law for the opinion of this court, but they can do that 
by virtue of the terms of the commission which gives justices the power to consult 
the judges. I am quite satisfied that the jurisdiction given by s. 31 of the Act 
of 1949 is an original jurisdiction and s. 11 of Baines’ Act cannot apply and we 
have no jurisdiction. 


HILBERY, J.: I, too, am of the opinion that we have no jurisdiction, and 
that s. 11 of Baines’ Act does not apply. The situation which has arisen here can 
be very shortly stated. I think the Act of 1949 makes it quite plain that the 
jurisdiction given to quarter sessions is an original jurisdiction, and recognised 
as being an original jurisdiction. In short, the National Parks and Access to 
the Countryside Act, 1949, s. 27 (1), imposed a duty on the local authority, 
the council of every county in England or Wales, to make a survey in the county 
and prepare a draft map showing what they found to be footpaths, bridle ways, 
or rights of way in the county. They were required to consult with the councils 
of county districts and parishes in the area under their authority as to the 
arrangements to be made for the provision by the councils of information for the 
purposes of the survey, and a draft map had to be made and notice of its 
preparation given. Objections could be made to that map, and, on the objections 
being made, the surveying authority could determine or modify the particulars 
contained in the draft map and the statement accompanying it, either by the 
deletion of a public path or by the addition of a right of way so that it would be 
so shown. If an objection was duly made to the authority about their having 
done that, the authority were empowered by s. 29 (4) (b) to appoint a person to 
hear both parties and decide the objection, that is, whether to maintain or revoke 
the determination which had been made, and notice of that decision had to be 
served on the person by whom the representation or objection had been made. 
If that person was still aggrieved by a decision to omit or delete a way from the 
map, 8. 29 (5) expressly gave him a right of appeal to the Minister. The Minister 
determines the objection in accordance with the provisions of s. 29 (6), and the 
county authority is then required to publish a provisional map. When that 
provisional map is published, unless, of course, objection is made to it, it becomes 
the final and conclusive evidence of the existence of those bridle ways or public 
rights of way. But if, on the publication of that provisional map, a person still 
objects to what it contains, probably as affecting his land or his rights, s. 31 (1) 
of the Act gives him a right to make an application to quarter sessions to have 
certain declarations made. The section expressly uses the words “ apply for a 
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declaration ”. It does not anywhere use the word “ appeal ”’, though it is notice- 
able from what I have already said that, where there has been a hearing and 
determination by a person appointed by the county council, the word “appeal” 
is used, and it is an appeal to the Minister. Here it is not an appeal to quarter 
sessions which s. 31 (1) gives, but the party is empowered to apply to quarter 
sessions for a declaration which can be made by quarter sessions. Undoubtedly, 
quarter sessions then will have determined a matter which was before them. 
It may well be that then, as my Lord has pointed out, they may be asked to state 
a Case and the matter can come before this court. To supplement those 
observations I have made, I would only add that, by s. 31 (2), it is expressly 
enacted that: 


“* Provision may be made by or under regulations made by the Secretary 
of State—(a) for prescribing the court of quarter sessions to which applica- 
tions under this section are to be made or for requiring such applications to 
be made to a committee, being either an existing committee or a committee 
specially constituted for the purpose as may be prescribed by the regulations, 
of such court of quarter sessions as may be so prescribed; (b) for the form 
and manner in which such applications are to be made, and the persons 
who are to be entitled to be parties to the hearing of any such application; 
(c) as to the publication or service of notice of proposals to make such 
applications; (d) for the awarding of costs in any proceedings under this 
section.” 

It appears to me to be quite plain that this was intended to be an original juris- 
diction conferred on quarter sessions and that s. 11 of Baines’ Act, therefore, has 
no application. I agree that we have no jurisdiction to hear this Special Case. 


DONOVAN, J.: I add a few words only in view of the importance of the 
point. I agree that the application to quarter sessions under s. 31 (1) of the Act 
of 1949, cannot properly be called an appeal within the meaning of s. 11 of 
Baines’ Act. The application to quarter sessions is for the purpose, among 
other things, of a declaration that no particular right of way existed: see s. 31 
(1) (a). It is not an appeal against any judgment or order or anything ejusdem 
generis. I think it is worth while contrasting the language of s. 31 (5) of the 
Act of 1949, as has already been done, with s. 29 (5) of the same Act where 
expressly a right of appeal is given against “‘ a determination of the surveying 
authority.” 

What is urged in this case comes really to this, that, in substance, the pro- 
ceedings would be just the same in their nature as if they were called an appeal. 
They are an objection to what someone lower down in this administrative 
hierarchy has decided. That may be so, but it is not enough. The Act of 1949 
itself draws the distinction between proceedings by a person aggrieved by an 
order or determination and a person who simply thinks a map is wrong. It calls 
the first an appeal, and the second an application for a declaration, a distinction 
which recognises the legal difference between the two. 

I think it is also worth while pointing out the conclusion which may be drawn 
from reg. 6 of the Public Rights of Way (Applications to Quarter Sessions) 
Regulations, 1952, which reads: 

“The provisions of s. 5 of the Quarter Sessions Act, 1849 (which relates 
to the costs of appeals to quarter sessions), shall apply to any such applica- 
tion as aforesaid as if the application were an appeal to which that section 
applied.” 

Clearly, if this were an appeal, reg. 6 would be unnecessary. 
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For these reasons, I agree that we have no jurisdiction to entertain this 
Special Case. 

Preliminary objection upheld. 

Solicitors: M. H. B. Gilmour, Solicitor, British Transport Commission (for 

the appellants); Sharpe, Pritchard & Co., agents for W. R. Scurfield, clerk of the 


county council, Worcester (for the respondents). 
T.R.F.B. 


COURT OF APPEAL 
(SOMERVELL, BrrKETT AND Romer, L.JJ.) 
May 6, 7, 1954 
STOCKBRIDGE MILL CO., LTD. v. CENTRAL LAND BOARD 


Town and Country Planning—Development valuwe—Determination—Appeal to 
Lands Tribunal—Evidence—Admissibility— Values agreed in cases of com- 
parable land—Lands Tribunal Act, 1949 (12 and 13 Geo. 6, c. 42), 8. 1 (3) (d). 

The Central Land Board having determined the development value of certain 
land at a figure with which the owners disagreed, the owners appealed under the 
Lands Tribunal Act, 1949, s. 1 (3) (d), to the Lands Tribunal. At the hearing of 
the appeal the board sought to tender in evidence a schedule of eleven claims under 
Part VI of the Town and Country Planning Act, 1947, which were alleged to have been 
negotiated by the district valuer of the Inland Revenue Department on the board’s 
behalf and to have been agreed with third parties in respect of land which, the board 
contended, was comparable land. The owners objected that such evidence was 
inadmissible and their objection was upheld by the tribunal. On appeal, 

Hep: evidence of claims concerning comparable land and agreed between the 
board and third parties was admissible, and the award of the tribunal must be 


remitted. 
Norwich Assessment Committee v. Porter, (1922) (86 J.P. 149), applied. 


ArreaL by the Central Land Board against an order of the Lands Tribunal 
dated Dec. 17, 1953. 

The Central Land Board determined the development value of four pieces of 
land, amounting to seven and three-quarter acres, at Hornby, Lancashire, 
which was the property of the Stockbridge Mill Co., Ltd. at £1,230. The owners 
appealed to the Lands Tribunal under the Lands Tribunal Act, 1949, s. 1 (3) (d), 
and the tribunal increased the development value of the land to £1,920. During 
the hearing of the appeal, the Central Land Board sought to tender in evidence 
a document which comprised a schedule of eleven claims under Part VI of the 
Town and Country Planning Act, 1947, alleged to have been negotiated by a 
district valuer of the Inland Revenue Department on behalf of the Central Land 
Board and to have been agreed with persons other than the Stockbridge Mill Co., 
Ltd., in respect of lands in Hornby and district which the board contended were 
comparable lands. The company objected that evidence of these claims was 
inadmissible and the objection was upheld by the tribunal. 


J.P. Ashworth for the Central Land Board. 
Wingate-Saul for the claimants, the Stockbridge Mill Co., Ltd. 


SOMERVELL, L.J.: This is a Case stated by the Lands Tribunal under 
the Lands Tribunal Act, 1949, s. 3 (4), in a matter under the Town and Country 
Planning Act, 1947. The claimants, the Stockbridge Mill Co., Ltd., appealed 
to the Lands Tribunal against a determination by the Central Land Board of 
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the development value of an interest in land. The Case is stated on the question 
of the admissibility of certain evidence. The development value under the Act 
is the difference between the present user with minor modifications, which is 
called the restricted value, and the unrestricted value as if the Act had not been 
passed. At the time when the Act was passed, although there have been modi- 
fications since, that was the basis of the claim which could be put forward to share 
in what has been called the global sum. Under the rules applicable to evidence 
before the Lands Tribunal (the Lands Tribunal Rules, 1949 (S.I., 1949, No. 2263), 
r. 10 (iii), as amended by the Lands Tribunal (Amendment) Rules, 1951 (S.L., 
1951, No. 2004)), certain documents, if it is sought to tender them in evidence, 
have to be sent to the registrar of the court and to the other side. One of the 
documents which was sent in the present case was a 
“Schedule of eleven claims under Part VI of the Town and Country 
Planning Act, 1947, alleged to have been negotiated by Mr. T. A. Collins 
(in his capacity as district valuer Inland Revenue) on behalf of the Central 
Land Board and to have been agreed with persons other than the appellants, 
in respect of lands in Hornby and district ”’, 


and also lands in other districts which are set out. This was objected to as 
inadmissible, the objection was upheld, and a Case was stated on that issue. 

The Lands Tribunal has had this question before it in Mason v. Central Land 
Board (1) when similar evidence had been tendered. It was objected to and that 
objection was upheld. The tribunal said (3 P. & C.R. 394): 


““ There can be no doubt that such proved facts as are relevant to an issue 
can be received in evidence in chief, and that these may include rents, sale 
prices, and the like, in transactions relating to comparable lands which took 
place prior to the material date; furthermore, particulars of any valuations 
agreed to by the opposing party in the case would be receivable as being in 
the nature of admissions. But none of the particulars which were included in 
Mr. Woollaston’s rejected documents were said to be admissions by Mr. Mason. 
The particulars were of valuations which were of the nature of admissions 
by persons not parties to this case and that could not be a ground for 
admitting them as evidence in chief, although they might well have been 
admissible in re-examination if the cross-examination of Mr. Woollaston had 
taken a certain line.” 


The tribunal went on to say—quite justly—that evidence of this kind in regard 
to comparable transactions or assessments in respect of comparable land is often 
of very little value for reasons which I will give later. That is the view the 
tribunal has taken and we are asked to consider whether it be right or not. 
Subject to one exception which might be made, I think the issue has been 
decided in principle by a previous decision of this court, viz., Norwich Assessment 
Committee v. Pointer (2). It was there decided that on an appeal to quarter sessions 
by a person who alleges that he has been over-assessed in respect of his premises, 
evidence of the rateable value of other similar premises in the same union is in 
point of law admissible, and whether in any particular case such evidence will be 
of any value when admitted must depend upon the circumstances and the degree 
of closeness with which the two sets of premises resemble one another. There 
was also a point, which does not arise here, whether notice should have been 
given to the occupiers whose assessments were said to be comparable and, 
therefore, relevant. One of the points which had been made in the Divisional 


(1) (1952), 3 P. & C.R. 391. 
(2) 86 J.P. 149; [1922] 2 K.B. 471, 
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Court and was also made in the Court of Appeal was that, although evidence 
of actual rents paid for comparable premises was admissible, the assessments, 
which were sought to be brought in in that case, were not admissible. Banxes, 
L.J., who had some doubt on the matter, said: 


** But although evidence of the rateable value of such other premises is in 
the majority of cases of but little value, I agree with the deputy recorder and 
the Divisional Court that it cannot as matter of law be regarded as 
inadmissible.” 

Scrutron, L.J., agreed with that. Arxry, L.J., said that in the first place the 
assessments could be regarded as admissions against the assessment committee— 
in that case it was the ratepayer who was introducing them—but he said: 


“* And secondly, it may be the only way in which you can get at the rent 
at which the appellant’s premises are worth to let by the year . . . it seems 
impossible to say that the rateable value of the former houses, [the com- 
parable houses] which contain precisely the same accommodation, is not 
admissible as evidence of the rent which the hypothetical tenant would pay 
for the house last built.” 


These determinations by agreement of development value seem to be in the same 
position in law, and I think the point which counsel for the company took in the 
first part of his argument, having regard to the decision in Pointer’s case (1), goes 
plainly to weight and not to admissibility. He said, for instance, that many of 
those concerned would regard the claim based on development value as something 
like a windfail and would not bother very much about the amount. That may be 
true with regard to some of the smaller sums, but there might well be a case 
where there was a large claim which had been dealt with at great length and in 
great detail between surveyors and so on. We, however, are asked to decide 
whether these determinations are inadmissible as such. Counsel also said, 
and I think quite rightly, that in some cases what the party is interested in is 
the difference between the two values and that the surveyor or other person 
acting for the claimant would not spend very long arguing about the absolute 
amount of the restricted value if he found that the surveyor for the board who 
had put that value higher was equally prepared to put the unresiricted value 
higher. That goes to weight, I think, and not to admissibility. 

There was one point which, I think, I should say a word about. That is that the 
rating and valuation list is a public document and, therefore, if the rating 
authorities sought to rely on what they had agreed to be the rateable value of 
comparable houses, the other side would be able to look at the list and see if they 
could produce some comparable cases which might help their own case. The 
register in which these development values are to be found is not a public docu- 
ment. Again, I think that that goes to weight and not to admissibility. I think 
that it may well be that if the Central Land Board, having produced what they 
suggested were certain comparable figures, were unwilling to let the claimant 
see whether there might not be some other figures which he wished to say were 
comparable, the court might well disregard altogether the figures which they 
sought to produce. Equally, if, having produced figures of this kind in a number 
of cases, they did not produce them in a particular case it may well be that an 
adverse inference would be drawn against them if they put any difficulty in the 
way of the claimant looking at the register. I do not think that that affects 
the question of admissibility. Once one comes to the conclusion—and I think it 
is plainly right in principle—that actual transactions are admissible if sufficiently 


(1) 86 J.P. 149; [1922] 2 K.B. 471. 
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comparable, then agreed figures must also be admissibie if the subject-matter 
of the agreed figures is comparable land. Of course, it is open to a claimant to 
show that these figures are not really comparable and throw little light on the 
actual problem. In the present case, the tribunal had the figures before it for 
the purpose of considering admissibility. I am not suggesting for a moment 
that the tribunal allowed them to influence it, but it was quite satisfied that there 
was sufficient other evidence to enable it to decide this case. I think the tribunal 
indicates—for what reason it does not matter, but, possibly, because of the distance 
of this land from some of the land alleged to be comparable—that this evidence 
would not have given any real help in this case. It does not follow that such 
evidence might not give another tribunal assistance in another case. 

We were asked by counsel for the company to say on that aspect of the matter 
that, having decided the legal issue, we should not remit the award. I do not think 
we can do that. I think, having decided the point of law, we must remit the 
award. On the other hand, counsel for the Central Land Board indicated that 
what he was interested in was the point of law, and I think he felt the force of the 
argument that it appeared as if, in this case, the evidence rejected would not have 
affected the tribunal’s mind. It may be that, although the case has to be sent 
back, it will be disposed of without any further costs and without further hearing 
and argument. For these reasons, I think this point of law must be answered 
in the affirmative. 


BIRKETT, L.J.: I am entirely of the same opinion. It is important to 
keep in mind, I think, that the only issue to be decided by this court is the ques- 
tion of admissibility and considerations affecting the weight and cogency of the 
evidence are not material for our consideration. I can see that many of the 
matters which have been raised in this court by counsel for the company affected 
the mind of the tribunal when deciding this issue. If one is to give in evidence 
figures relating to other land the subject of agreement between the district 
valuer on behalf of the Central Land Board and other landowners, at first sight 
one would say that that evidence must be considered with great care and great 
circumspection. But, of course, it does not touch the question of admissibility. 
As I see it, the ground on which the tribunal proceeded was that the schedule 
of the claims was not admissible, quite apart from its cogency or weight, because 
it was not relevant. 

I think myself that we are bound in this case by the decision of the Court of 
Appeal—if I may say so, one of the strongest Courts of Appeal—in Norwich 
Assessment Committee v. Pointer (1). Although the question in that case was 
concerned with evidence of a different subject-matter, viz., the rateable value 
of other similar premises in the same union, it was submitted in that case that 
such evidence was not admissible on much the same grounds as it was submitted in 
this case that the evidence was not admissible. In the Divisional Court, 
SALTER, J., gave expression to his doubt largely based on many of the considera- 
tions urged by counsel for the company in this case. In the Court of Appeal, 
Bang&Es, L.J., said: 


“The deputy recorder admitted the evidence, but says he attached no 
weight to it, and one of the questions that we are asked is whether he was 
right in so disregarding it. But that is not a question of law at all; it isa 
question as to the weight of evidence, and that is a matter with which we 
have nothing to do . . . But the reason why [this class of evidence] has 
been discouraged is not because it is inadmissible, but because there are so 


(1) 86 J.P. 149; [1922] 2 K.B. 471. 
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many circumstances to be taken into consideration that comparisons of that 
kind are practically valueless.” 


Arkin, L.J., said: 

‘“* If the objection is to the incorrectness or unfairness of the valuation of the 
objector’s premises, it seems to me plain that it is open to him to say that 
their valuation is incorrect or unfair because certain other premises, which 
correspond very closely to his, are assessed at a different value, subject to 
this, that if he is going to complain that those other premises are assessed too 
low he must give the occupier notice of the intended objection . . . When 
the assessment committee are considering the rent which the hypothetical 
tenant would give for the appellant’s premises, any evidence which is 
relevant to that question is in law admissible, and it must depend on the 
circumstances of the case whether evidence of the rateable value of premises 
which are said to be in approximately the same position as the appellant’s 
premises is worth admitting or not. It is a question of degree. I confess I 
do not quite appreciate the view taken by Sattsr, J., that while you may 
give evidence of the actual rent paid for the other premises you may not give 
evidence of their rateable value. In my opinion evidence of the rateable value 
must be admissible, and for two reasons.” 

Then comes the passage which my Lord has already cited. 

Counsel for the Central Land Board relied on the Lands Tribunal Rules, 1949, 
and in particular r. 31 (4) (ii). It is to be observed that the whole of r. 31 deals 
generally with expert evidence and counsel for the company reminded us of 
the extraordinary width of the questions which the tribunal has on occasion to 
deal with. For example, in r. 31 (2) there are references to claims for compensa- 
tion in respect of minerals or disturbance of business. The rule deals with the 
number of witnesses who should be called, the restriction on the number to be 
called, the special cireumstances in which more than one may be called, and, if 
evidence relating to other land is to be given, the necessity of giving notice, and 
so on. He relied further on r. 32 referring to the power which is given to the 
tribunal to view the land in question and comparable land. I do not think 
counsel’s argument is advanced very far merely by a consideration of the rules. 
I think his stronger ground is the general law as laid down in the Court of Appeal. 
The weight and cogency is not a question for us and I observe that the tribunal in 
this case said : 

‘ The evidence of the opinions of value of the expert witnesses called before 
me by the appellants and by the respondents respectively, when con- 
sidered in the light of the other evidence received and of my own inspection 
of the land and its neighbourhood, would be adequate to enable me to arrive 
at a proper determination as to the development value of ‘the said interest 
in land.” 

I can conceive of cases wheré the tribunal would say: “‘ Well, we cannot say that 
this evidence is inadmissible. Strictly it is admissible, but it is going to give 
very little assistance to us in the determination of this case". The parties would 
thereupon, probably, dispense with it. 

For these reasons I agree with the judgment which my Lord has already 
delivered. 


ROMER, L.J.: I also agree. The only issues which were before the Lands 
Tribunal to determine were, first, the restricted value of the hereditaments in 
question, and, secondly, the unrestricted value of those hereditaments. Counsel 
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for the company, quite rightly, said that no evidence should be admitted unless 
it was relevant to one or other or both of those issues. He conceded, and rightly, 
that evidence of sales of comparable land effected in the district would be 
admissible; and, indeed, it is clear to me that evidence of contracts for sale 
which for some reason or other had not been carried to completion would be 
equally admissible, provided that the land was comparable. It is said that this 
case is different because here the several claims which were put forward were the 
result of an agreement between a third party and the Central Land Board itself. 
I can see no principle on which it can be excluded for that reason, although, of 
course, it would be a matter of weight to which the tribunal would have regard 
in assessing the value of the evidence. It is to be observed further that if the 
occupiers managed to secure claims of this character which the board possess, 
the occupiers could themselves, I think, put them in as admissions by the 
board if they thought they were likely to help their own case. For these reasons, 
and those which my brethren have given, I am clearly of opinion that these 
settled claims are admissible in evidence, and, indeed, I think that to hold 
the contrary would be to run counter to the reasoning both of this court 
and the Divisional Court in Pointer’s case (1). It is, of course, plain that the 
question as to what weight, if any—and I advisedly say “ if any ” because some 
of the claims may be of no assistance—is to be attached to the claims is one solely 
and exclusively for the tribunal itself. I agree with the order which my Lord 


has proposed. 
Appeal allowed. 
Solicitors: Treasury Solicitor; Vizard, Oldham, Crowder & Cash, agents for 
Clark, Oglethorpe & Sons, Lancaster (for the claimants). 
P.P. 
(1) 86 J.P. 149; [1922] 2 K.B. 471. 


COURT OF APPEAL 
(SINGLETON, DENNING AND Morris, L.JJ.) 
May 6, 7, 1954 
WATT v. HERTFORDSHIRE COUNTY COUNCIL 


Fire Brigade—Injury to fireman—Liability of fire authority—Injury by jack 
insecurely placed in vehicle. 

A jack lent by London Transport Executive to the defendants’ fire station, which 
was intended to be on call in case of need but was rarely used, weighed between two 
and three hundredweight and stood on four wheels, two of them castored. While 
the only vehicle at the station specially fitted to carry it was properly out on other 
service, an emergency call was received at the station to an accident two or three 
hundred yards away, where a woman had been trapped under a heavy vehicle. 
In accordance with the orders of the officer in charge, the jack was loaded on to the 
only other vehicle capable of carrying it, a lorry on which there was no means of 
securing it. While driving the lorry to the scene of the accident with firemen 
employed by the defendants and the jack, the driver had to brake suddenly, 
causing the jack to move and injure a fireman. 

Hep: the defendants were not liable for damages for negligence to the fireman, 
since they were under no duty to have available at all times a vehicle specially 
fitted to carry the jack; the risk taken by the firemen was such as would be 
normally undertaken by members of the fire service; and in relation to the end to 
be achieved it was not unduly great. 

Decision of Barry, J. (ante, p. 97) affirmed. 
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AppEAL by the plaintiff against an order of Barry, J., dated Dec. 16, 1953, 
and reported ante p. 97, dismissing an action for damages for negligence. 


The plaintiff, a fireman in the employment of the defendants, had been injured 
by a heavy jack moving in a lorry, which was not specially adapted for carrying 
it or provided with means of securing it, and which was conveying him with the 
jack to the scene of an accident. Barry, J., held that it had not been shown 


that the defendants had been guilty of negligence. 


Baker, Q.C., and H. B. Grant for the plaintiff. 
Viscount Hailsham, Q.C., and Roland Brown for the defendants. 


SINGLETON, L.J.: The plaintiff was employed in the fire service under 
the control of the defendants and he was stationed at Watford. He had a serious 
accident on July 27, 1951, as a result of which he brought this action, claiming 
damages for negligence. His case is that the defendants undertook to exercise 
the care which they owed to him and to other men employed in the fire service, 
and he gives particulars of negligence. There are always firemen on duty at the 
fire station at Watford, and on July 27, 1951, an emergency call was received 
there to the effect that there had been an accident and that a woman was trapped 
under a heavy vehicle about two hundred or three hundred yards away. In 
view of the nature of the emergency the officer in charge, Sub-officer Richards, 
gave directions that two teams of men should go out, and he himself went with 
the first team. It was clear that there might be need for lifting apparatus of 
some kind, and at the fire station there was a jack capable of raising heavy 
weights. The jack did not belong to the fire service. It was the property of 
London Transport Executive, whose practice it is to lend out jacks of this kind 
to various fire stations, and, perhaps, to other bodies, so that they can be on call 
in case of need. Thus, the jack was on loan to the defendants at this fire station. 
It is only on rare occasions that there is an emergency call requiring the services 
of a jack of this kind. The plaintiff had been in the fire service in Hertfordshire 
since 1939, and he had only known of one emergency call on which a jack was 
required. 

The defendants had an Austin vehicle fitted to carry this jack. The fire 
station at Watford is not a large one, and it had not a great many vehicles. The 
Austin vehicle was the only one fitted to carry the jack, but it was not kept 
purely for that purpose. It had other services to perform during part of the 
week, and on this day it was properly out on other service. The jack stands on 
four small wheels, two of which are castored, which means that they may turn all 
the way round the circle. There was at the fire station only one vehicle on which 
the jack could be carried in the absence of the Austin vehicle, a Fordson lorry, 
and before leaving with his team Sub-officer Richards told the leading fireman in 
charge of the second team, of which the plaintiff was a member, to take the jack 
on the lorry. Consequently, the five men in the second team lifted up the jack, 
which weighed between two and three hundredweight, and put it on to the flat 
Fordson lorry, which had boards at the sides and a tailboard. They got on the 
lorry themselves, two in the front seat, and three sitting in the body. The 
plaintiff was in the forward part of the body on the right-hand side, and the other 
two men there were, perhaps, a little further back and on the other side, and they 
held the jack somehow. Obviously there might be movement of the jack in the 
lorry, for there were no means of securing it, no place on which anything could 
be tied, and no built-in system which would prevent movement. There was, 
therefore, a risk. The men knew what they were doing. They started their 
journey, which was only two hundred or three hundred yards. But on the way 
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something happened to cause the driver to apply his brakes suddenly, the jack 
moved inside the lorry, the plaintiff's leg was caught, and he was injured. 

In these circumstances he claimed that the defendants, his employers, were 
negligent in that they 

“* (a) failed to load or secure the said lifting jack in such a way that it 
could not become dislodged; (b) loaded the said lifting jack in such a way 
that they knew or ought to have known it was likely that if the said lorry 
pulled up suddenly the same would become dislodged and cause injuries to any 
person riding on the back of the said lorry; (c) permitted and/or caused the 
plaintiff to ride on the back of the said lorry on to which the said lifting jack 
had been loaded as aforesaid; (d) caused or permitted the said jack to be 
transported on the said lorry which as the defendants knew or ought to have 
known was not provided with clips straps or other suitable means to secure 
the same; (e) failed to provide any or any adequate supervision of the loading 
of the said jack on to the said lorry ”’ ; 

and it was claimed that the plaintiff’s accident was due to negligence, and that he 
was entitled to recover damages against the defendants. 

Barry, J., heard the action, and on Dec. 16, 1953, he gave judgment in favour 
of the defendants, holding that it was not shown that they had been guilty of any 
negligence towards the plaintiff or towards their other employees. I am in 
complete agreement with his judgment. The fire service is a service which must 
always involve risk for those who are employed in it, and, as counsel for the 
plaintiff pointed out, they are entitled to expect that their equipment shall be 
as good as reasonable care can secure. An emergency arose as often happens. 
Mr. Richards, the sub-officer who had given the order, was asked in re-examina- 
tion: 

“From your point of view you thought it was a piece of luck, with this 
unfortunate woman under the bus, that the Fordson was available and 
you could use it ? A.—Yes. It is recognised in the service that we use our 
initiative at all times, and in doing so any reasonable step you take is 
considered satisfactory if it is a question of saving life. You have to make a 
sudden decision.” 

It is not alleged that there was negligence on the part of any particular indi- 
vidual, that the driver was negligent in driving too fast, or that Sub-officer 
Richards was negligent in giving the order which he did. The case put forward 
by counsel for the plaintiff in this court is that, as the defendants had a jack, it 
was their duty to have a vehicle fitted in all respects to carry that jack, from which 
it follows, I suppose, that it is said a vehicle must be kept at the fire station at all 
times, or that, if there is not one, the lifting jack must not be taken out. Indeed, 
counsel claimed that, in the case of such an occurrence as this, if there was no 
vehicle fitted to carry the jack, the sub-officer ought to have telephoned to the 
fire station at St. Albans and arranged that they should attend to the emergency. 
St. Albans is some seven miles away, and it was said an extra ten minutes or so 
would have elapsed if that had been done. I cannot think that is the right way 
to approach the matter. There was a real emergency. The woman was under 
a heavy vehicle. These men in the fire service thought they ought to go promptly, 
and thought they ought to take a lifting jack, andthey didso. Most unfortunately 
this accident to the plaintiff happened. 

The duty owed by employers has been stated often. Lorp HERSCHELL in 
Smith v. Baker & Sons (1) said: 


(1) 55 J.P. 660; [1891] A.C. 325. 
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“It is quite clear that the contract between employer and employed 
involves on the part of the former the duty of taking reasonable care 
to provide proper appliances, and to maintain them in a proper condition, 
and so to carry on his operations as not to subject those employed by him to 
unnecessary risk.” 

The employee in this case was a member of the fire service, who always under- 
take some risk, though, according to counsel for the plaintiff, not this risk. Is it 
to be said that, if an emergency call reaches a fire station, the person in charge 
has to ponder on the matter in this way: Must I send out my men with the lifting 
jack in these cireumstances, or must I telephone to St. Albans, seven miles 
away, to ask them to undertake the task ? I suppose he must think about his 
duty, but what would a reasonable man do placed as he was? Would the 
reasonably careful head of the station have done anything other than that which 
Sub-officer Richards did ? I think not. Can it be said, then, that there is a duty 
on the employers here, the defendants, to have a vehicle built and fitted to 
carry this jack at all times, or, if they have not, not to take the jack for a short 
journey of two or three hundred yards ? I do not think that will do. 

AsquiTs, L.J.,in Daborn v. Bath Tramways Motor Co., Lid. & Trevor Smithey (1) 


said: 


“‘ In determining whether a party is negligent, the standard of reasonable 
care is that which is reasonably to be demanded in the circumstances. A 
relevant circumstance to take into account may be the importance of the 
end to be served by behaving in this way or in that. As has often been 
pointed out, if all the trains in this country were restricted to a speed of 
five miles an hour, there would be fewer accidents, but our national life 
would be intolerably slowed down. The purpose to be served, if sufficiently 
important, justifies the assumption of abnormal risk.” 


The purpose to be served in this case was the saving of life. The men were 
prepared to take that risk. They were not, in my view, called on to take any risk 
other than that which normally might be encountered in this service. I agree 
with Barry, J., that, on the whole of the evidence which was given, it would not 
be right to find that the defendants as employers were guilty of any failure of the 
duty which they owed to their workmen. In my opinion, the appeal should be 


DENNING, L.J.: It is well settled that in measuring due care one must 
balance the risk against the measures necessary to eliminate the risk. To that 
proposition there ought to be added this. One must balance the risk against the 
end to be achieved. If this accident had occurred in a commercial enterprise 
without any emergency, there could be no doubt that the servant would succeed. 
But the commercial end to make profit is very different from the human end to 
save life or limb. The saving of life or limb justifies taking considerable risk, and 
I am glad to say there have never been wanting in this country men of courage 
ready to take those risks, notably in the fire service. 

In this case the risk involved in sending out the lorry was not so great as to 
prohibit the attempt to save life. I quite agree that fire engines, ambulances and 
doctors’ cars should not shoot past the traffic lights when they show a red light. 
That is because the risk is too great to warrant the incurring of the danger. It 
is always a question of balancing the risk against the end. I agree with my Lord 
that this appeal should be dismissed. 


(1) [1946] 2 All E.R. 333, 
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MORRIS, L.J.: I also agree. The accident in this case came about as a 
result of a somewhat unusual concatenation of circumstances. There had for a 
long time been no call for the use of the jack. Any such call, according to the 
evidence, was extremely rare. It so happened that a call came at a time when the 
Austin vehicle which would normally have carried the jack was otherwise engaged. 
I do not think it can be said to have been unreasonable to have had the Austin 
vehicle for use in the way that was arranged. Had the fire station been larger, 
had there been unlimited resources, unlimited space, and an unlimited number of 
vehicles, then it may be that another fitted vehicle would have been available. 
But that was not reasonably practicable or possible. When the call for the jack 
came, Mr. Richards had to decide what to do, and I do not think that it would 
have been in accordance with the traditions of the fire service if he had said that 
he could do nothing other than call on St. Albans. What he decided to do was in 
accordance with the practice of the fire service. Mr. Bottin, the assistant chief 
officer in the London Fire Brigade, speaking of the provision of jacks, pointed out 
that in London there are twenty-nine sets of lifting gear, one being provided for 
every two stations. He said in evidence: 

“Q.—Can you always undertake that that one vehicle will be available 
for the transport of a jack? A.—No. Q.—In your view is it reasonably 
practicable for a fire service to adapt all of its vehicles for the transport of 
jacks ? A.—No. I would not think it was reasonable. Q.—You have been 
a station officer, have you not? A.—I have. Q.—Supposing you found 
yourself in charge of a station, and supposing the equipment available was not 
that most suitable for the purpose but you found that human life was in 
danger and you might save it by adopting a method not entirely suitable, 
what in your view would be your duty as a station officer? A.—I have 
had that experience, and I did not hesitate to get the equipment there as 
quickly as possible.” 

As I have said, I think Mr. Richards acted in accordance with the traditions 
of the service, and I cannot for one moment think that the employers could be 
held responsible as having failed in the performance of their duties. I agree 
that the appeal fails. 

Appeal dismissed. 

Solicitors: Denis Hayes, agent for F. S. Ellis & Co., Watford (for the plaintiff) ; 


Berrymans (for the defendants). 
F.A.A. 
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(SomERVELL, BrrKEtT AND Romer, L.J.J.) 
May 10, 1954 
ELLERBY v. MARCH (VatuaTIon OFFICER) 


Rating—Lands tribunal— Valuation officer—Jurisdiction to hear—Appeal by 
ratepayer from decision of local valuation court—No cross-appeal by valuation 
officer— Notice by valuation officer of intention to appear at hearing of appeal— 
Application by valuation officer for assessment directed by local valuation 
court to be ‘nereased—Local Government Act, 1948 (11 and 12 Geo. 6, c. 26), 
8. 48 (4), s. 49 (1)—Lands Tribunal Act, 1949 (12 and 13 Geo. 6, c. 42), 8. 1 (3) (e) 
—Lands Tribunal Rules, 1949 (S.J. 1949, No. 2263), r. 9 (1), r. 38 (4). 

A ratepayer entered an objection to a proposal by a valuation officer to increase 
the assessment of his hereditament from £27 to £140 gross value and from £20 to 
£80 rateable value. On an appeal by the valuation officer the local valuation court 
directed that the hereditament be entered in the valuation list at a gross value of 
£100 and a rateable value of £80. The ratepayer gave notice of appeal to the 
Lands Tribunal on the grounds that part of the property was exempt from rates 
under the Local Government Act, 1929, s. 67, or, alternatively, that the assessment 
by the local valuation court was excessive. The valuation officer gave notice 
under the Lands Tribunal Rules, 1949, r. 9 (1), of his intention to appear at the 
hearing of the appeal, and at the hearing of the appeal he contended that, although 
there was no cross-appeal by him, the tribunal had jurisdiction under s. 49 (1) 
of the Local Government Act, 1948 (as amended by the Lands Tribunal Act, 1949, 
s. 1 (3) (e)) to inerease the assessment made by the local valuation court to the 
figures proposed by him. The tribunal rejected this contention. On appeal by 


the valuation officer, 
Hep: the jurisdiction of the tribunal under the Local Government Act, 1948, 


8. 49 (1) (as amended) on the hearing of an appeal from a local valuation court 
to “ give any directions which the local valuation court might have given ” was 
limited by the wording of s. 48 (4) of that Act to “ such directions . . . as appear 
to [the tribunal] to be necessary to give effect to the contention of the appellant 
if and so far as that contention appears to [the tribunal] to be well founded ” 
and, therefore, the tribunal could not adjudicate on matters which were not raised 
before it by an appellant, and, as there was no cross-appeal by the valuation officer, 
the tribunal had no jurisdiction to consider his application to increase the assess- 
ment directed by the local valuation court. 

Case Statep by the Lands Tribunal under the Lands Tribunal Act, 1949, 
s. 3 (4). 

The ratepayer, Charles M. Ellerby, was the owner and occupier of property 
which, before June, 1952, was described in the valuation list for the Dartford 
Rural District as “ house and premises "’ and entered at a gross value of £27 
and a rateable value of £20. On June 20, 1952, the valuation officer, E. J. 
March, made a proposal for the alteration of the valuation list in respect of the 
property by substituting the description “ workshops, garages, stores, tanks, 
house and land” and an assessment of £140 gross value and £113 rateable 
value, on the ground, inter alia, that buildings at the rear of the house had 
not been included in the valuation list. The ratepayer objected, and the 
valuation officer appealed against the objection to the Local Valuation Court 
for West Kent, under the Local Government Act, 1948, s. 41 (6) (a). On Sept. 
25, 1952, the valuation court directed that the valuation list be altered by the 
substitution of the description proposed by the valuation officer for the previous 
description and that the values of the property be inserted therein at £100 
gross value and £80 rateable value. On Oct. 13, 1952, the ratepayer gave notice 
of appeal to the Lands Tribunal, under the Local Government Act, 1948, s. 49 (1), 
and the Lands Tribunal Act, 1949, s. 1 (3) (e), on the grounds that the buildings 
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were exempt from rates under the Local Government Act, 1929, s. 67, and, if not 
so exempt, that the assessment was excessive. On Nov. 12, 1952, the valuation 
officer gave notice, under the Lands Tribunal Rules, 1949, r. 9 (1), of intention to 
appear at the hearing of the appeal before the tribunal, stating that the grounds 
on which he intended to rely were that the buildings were not exempt from 
rates under s. 67 of the Act of 1929 and that the values ascribed to the heredita- 
ment in his proposal were not excessive and should be inserted in the valuation 
list. The tribunal held that they were entitled to consider only the formal 
appeal before them, which was by the ratepayer, and, accordingly, that they had 
no jurisdiction to increase the assessment made by the local valuation court. 
Being of opinion that the buildings were not exempt from rates under s. 67 of 
the Act of 1929, they confirmed the decision of the local valuation court. The 
valuation officer appealed, contending, inter alia, that under s. 49 (1) of the Act 
of 1948 the Lands Tribunal (who became the appellate court in place of the 
county court under s. 1 (3) (e) of the Act of 1949) had jurisdiction to make any 
order which the local valuation court could have made at the hearing before 
them. 

Maurice Lyell, Q.C., for the valuation officer. 

Rowe, Q.C., and Amies for the ratepayer. 


SOMERVELL, L.J., stated the facts, and continued: The question raised 
by this case is whether, the only appeal being by the ratepayer, it was open to the 
Lands Tribunal to hear and consider evidence led by the valuation officer with 
@ view to increasing the assessment directed by the local valuation court. The 
tribunal held that they were not entitled to increase the assessment, and that 
they were entitled to consider only the formal appeal before them which was by 
the ratepayer who contended that the assessment should be reduced below that 
directed by the local valuation court. The question on this appeal is whether 
the tribunal were right in law or whether, as counsel for the valuation officer 
contended, they had jurisdiction under the Local Government Act, 1948, to 
entertain an application by the valuation officer that the assessment should be 
as high as he had proposed although he had not appealed. 

The Local Government Act, 1948, s. 49 (1), provided that appeals from a local 
valuation court should be to the county court. When the Lands Tribunal was 
set up under the Lands Tribunal Act, 1949, s. 1 (1), the tribunal was substituted, 
by s. 1 (3) (e) of the Act, for the county court, there being no actual amendment 
to or alteration of the words in s. 49 (1) of the Act of 1948. I do not find it 
necessary to refer in detail to the sections dealing with the procedure at different 
stages, as I think that the point which we have to determine is made sufficiently 
clear by s. 48 and s. 49 of the Act of 1948. Section 48 deals with the procedure 
where there is a notice of appeal to a local valuation court and provides, by 
sub-s. (3), who may be heard, viz.: 

““(a) the appellant; and (b) the valuation officer, when he is not the 

appellant; and (c) the owner or occupier . . . when he is not the appellant ; 

and (d) the rating authority . .. when that authority is not the appellant ...”’, 


and a fifth class which we need not consider. Section 48 (4) reads: 


“‘ After hearing the persons mentioned in the last preceding sub-section, 
or such of them as desire to be heard, the local valuation court shall give 
such directions with respect to the manner in which the hereditament in 
question is to be treated in the valuation list as appear to them to be 
necessary to give effect to the contention of the appellant if and so far as that 
contention appears to the court to be well founded, and the valuation 
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officer shall incorporate in the list as settled, or, as the case may be, cause 

to be made in the list, such alterations as are necessary to give effect to those 

directions ”’. 
Section 49 (1) provides: 

“ Any person who, in pursuance of the last preceding section, appeared 
before a local valuation court on the hearing of an appeal and is aggrieved 
by the decision of the court thereon may, within twenty-one days from 
the date of the decision, appeal to the county court for the county court 
district in which the hereditament in question is situated . . . and the court, 
after hearing such of the persons as appeared as aforesaid as desire to be 
heard, may give any directions which the local valuation court might have 
given ”’. 

Taking the facts as stated in the present Case, the local valuation court could 
have done anything from directing that the assessment should remain as it was, 
viz., £27 gross value and £20 rateable value, to accepting the alteration proposed 
by the valuation officer, viz., £140 gross value and £113 rateable value. There- 
fore, it is submitted that, however limited the ambit of the appeal might be in 
this or other cases, the last words of s. 49 (1) of the Act of 1948 confer a statutory 
jurisdiction, which must not be restricted by any procedural conditions precedent, 
to hear and determine all the issues which were raised and raisable before the 
local valuation court. I have come to a clear conclusion that the words of 
s. 49 (1) do not mean that. I think that their natural meaning is to be found 
by referring back to s. 48 (4), which sets out the directions which the local 
valuation court might have given. They are: 

“ such directions . . . as appear to them to be necessary to give effect to 
the contention of the appellant if and so far as that contention appears to the 
court to be well founded...” 

I think that in s. 49 (1) one has to read in that limitation, substituting, of course, 
for the appellant before the local valuation court, the appellant before the Lands 
Tribunal, which is now the appellate court. That, in my opinion, is the natural 
meaning of the words of s. 49 (1), but, if there be any ambiguity, I think that it 
falls to be resolved by a consideration of the procedure with regard to this 
matter in the past and to legal proceedings in general, in the first place, and, in 
the second place, by considerations of convenience. 

The general principle followed by all courts and tribunals is that they deal 
with matters which parties bring before them, and it would be quite exceptional 
to find them dealing with matters which parties have not brought before them. 
Matters are brought before them in some formal document such as a statement of 
claim, or, in the case of an appellate tribunal, a notice of appeal. I would have 
needed very clear words to satisfy me that it was intended that an appellate 
court should deal with issues other than those which an appellant brought before 
it. I realise that, where one is dealing with quantum, there would be no great 
difficulty in giving the words of s. 49 (1) the construction for which the valuation 
officer contended. I fully accept also that this is a proper matter to be brought 
before this court, and that, when the new valuation list becomes operative, there 
may well be cases where a decision in this case in the valuation officer’s favour 
might be of benefit to the ratepayers who have not put in notices of appeal. 
But, subject to a point on the Lands Tribunal Rules, 1949, to which I shall refer 
later, I think that, where one is dealing with matters other than merely a 
question of quantum, or where, as in the present case, there was an issue in 
addition to that of quantum, grave inconvenience might arise if one accepted 
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the construction for which the valuation officer contended. Suppose that in the 
present case, the local valuation court having reduced the amount for which 
the valuation officer was contending, he wanted to appeal and to submit that the 
assessment should be raised to that which he had originally proposed or some 
figure higher than that directed by the court: his notice of appeal would give no 
indication that any issue other than that of quantum was involved, and it 
would, in my opinion, be most inconvenient if the ratepayer, without serving 
any notice of appeal, was entitled, on the hearing of the valuation officer’s appeal, 
to argue the issue that the hereditament should be in whole or in part de-rated. 

That inconvenience, it is said, is dealt with by the Lands Tribunal Rules, 1949. 
Counsel for the valuation officer submitted that, if the wider construction, 
which, I think, the tribunal were right in rejecting, were right, then r. 38 (4) 
of the rules of 1949 is ultra vires. That rule reads: 


“* On an appeal against the decision of a local valuation court, the tribunal 
shall give such directions with respect to the manner in which the heredita- 
ment in question is to be treated in the valuation list as appear to the 
tribunal to be necessary to give effect to the contention of the appellant 
if and so far as that contention appears to the tribunal to be well founded ”’. 


Counsel for the valuation officer further submitted that any rule which purported 
to say that matters outside what I will call the first appeal could be raised in a 
second appeal only if a notice were served within the prescribed time would also 
be ultra vires. On the other hand, r. 9 (1) provides: 


“* Every person upon whom a copy of the notice of appeal is served shall, 
if he intends to appear on the hearing of the appeal, give written notice 
of his intention to do so stating . . . (ii) the grounds on which he intends to 
rely; (iii) whether he does or does not propose to call an expert witness 
to give evidence in support of any valuation.” 


In the present case, the valuation officer, acting on that rule, gave notice that 
he was going to ask the tribunal to increase the assessment. It was contended 
on his behalf that that would prevent any inconvenience such as I have referred 
to. I think that r. 9 (1), which is drafted in very general terms, might look as 
if it were based on the wider construction. On the other hand, it has to be 
construed and read in the light of r. 38 (4). Although the point does not directly 
arise in this case, if r. 38 (4) were ultra vires, as counsel for the valuation officer 
contended, and if it was sought to rely on r. 9 (1) as meaning that there must 
be a notice before a matter outside the ambit of the actual appeal could be raised, 
then I should have thought that r. 9 would also have to be held to be ultra vires. 
On the view which I take, however, both rules are in accordance with the 
provisions of the Act. In the last paragraph of the Case, the Lands Tribunal 
set out the issues clearly, and they came to the conclusion which, in my opinion, 
is the right one on the question of construction. 


BIRKETT, L.J.: I am of the same opinion. I should like to add a few 
words with regard to the argument of counsel for the valuation officer on the 
construction of s. 49 (1) of the Local Government Act, 1948. When he first 
opened this appeal, he presented the point for decision in these words: 

‘““ When an appeal comes from the local valuation court to the Lands 

Tribunal, do the Lands Tribunal re-hear it and make any order which the 
local valuation court could have made ? ” 


When it was presented in that form I was in some measure attracted by the 
argument which he put forward because, undoubtedly, the local valuation court 
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in this case could have given a decision on the proposal of the valuation officer to 
increase the gross value to £140 and the rateable value to £113. Counsel for the 
valuation officer contended that one could not exclude the concluding words of 
s. 49 (1), namely, that the court (now the Lands Tribunal) 

““... may give any directions which the local valuation court might have 
given.” 

In support of his contention he submitted that, if the concluding words of s. 49 (1) 
were intended to have the same meaning as the words in s. 48 (4), the same words 
would have been repeated, and that, as different words had been used, they must 
be given a particular meaning. He contended that the words in s. 49 (1) bore the 
wider meaning, viz., that the tribunal might do all that the valuation court might 
have done. After consideration, I am of opinion that the true construction of the 
sub-section is as stated by my Lord. The Lands Tribunal dealt with the argument 
in this way: 

“We agree that the jurisdiction which the county court originally had 
has been transferred to the Lands Tribunal and that it can do on appeal 
what the county court was entitled todo. Had the valuation officer appealed 
against the decision of the local valuation court we have no doubt that we 
are vested with jurisdiction to assess the hereditament in accordance with 
the proposal, if we came to the conclusion that the proposal was justified ; 
but in our opinion we were faced with the question: What were the 
directions which the local valuation court might have given ?” 


They then proceeded to say what my Lord has already said, that these directions 
were stated in the Local Government Act, 1948, s. 48 (4). I agree that the appeal 


ROMER, L.J.: I also agree. It seems to me that, were it not for two 
points, the argument which counsel for the valuation officer addressed to us in 
this case could scarcely have been presented at all. The first point arises out of 
the words in s. 49 (1) of the Act of 1948: 

+ « May give any directions which the local valuation court might have 

given ”’. 
Counsel’s suggestion with regard to that is that the county court, and now the 
Lands Tribunal, could make an order having the same range and scope as that 
which the local valuation court could have made at the hearing before them. 
I think, however, that that argument is subject to a fallacy in that it treats the 
appellant before the tribunal as being the same person as appeared as appellant 
before the local valuation court. That is not so or may not be so. I think all 
that s. 49 (1) means is that the tribunal shall have the same powers, mutatis 
mutandis, as the local valuation court would have on an appeal before them. 
I would only add that it seems to me to be an almost impossible conception that 
an appellate court should treat an appeal as though it had been brought by some- 
one other than the appellant and (in the absence of a cross-appeal) adjudicate 
on matters which the appellant himself had not brought before it. The truth, 
I think, is that the words “ may give any directions ”, and so on, are merely a 
compendious way of incorporating into s. 49 (1), in relation to an appellant 
before the tribunal, the directions which a local valuation court is empowered 
to give under s. 48 (4) in relation to an appeal which is brought before them. 

The second point arises from the language of the Lands Tribunal Rules, 1949, 
r. 9 (1). One of the things which a party who intends to appear on the hearing of 
an appeal must do is to give written notice of intention stating, among other 
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things, whether he does or does not propose to call an expert witness to give 
evidence in support “ of any valuation” [r. 9 (1) (iii)). If one takes that language 
by itself, it might appear to mean that the tribunal are to consider and decide on 
any valuation which may be brought before them by persons other than the 
appellant. But that rule, as SomerRvet, L.J., pointed out, has to be read in 
conjunction with r. 38 (4) which makes it plain that that is a wrong way of 
interpreting r. 9 (1). Counsel for the valuation officer suggested that r. 38 (4) was 
ultra vires, but I am quite satisfied that that is not so because, as I think, it puts 
on s. 49 (1) of the Act a meaning which, in my opinion, is plainly the right one 
and quite in accordance with the language in which the legislature expressed 
itself. I agree that the appeal fails. Appeal dismissed. 

Solicitors: Solicitor of Inland Revenue; Kinch & Richardson, agents for 
T. G. Baynes & Sons, Dartford (for the ratepayer). P.P. 


QUEEN’S BENCH DIVISION 
(OrmeERopD, J.) 
May 10, 11, 1954 
ATTRIDGE v. LONDON COUNTY COUNCIL 
Housing—Compulsory purchase order— Acquisition of dwelling-house as part of 


estate—Intention to demolish— Duty of acquiring authority to convert house for 
t Housing Act, 1936 (26 Geo. 5 and 1 Edw. 8, c. 51), 8. 73 


housing 

(a), (6), 8. 79 (4). 
On May 11, 1948, the London County Council, under the Housing Act, 1936, 

Part V, made an order for the eS purchase of land for development as a 


housing estate, -the order being later in the absence of objectors. The 
order related to some sixteen acres of land which included a dwelling-house (with 
land adjoining) belonging to the plaintiff. The plaintiff brought an action for an 
injunction to restrain the council from trespassing on her land and a declaration 
that they were not entitled to demolish the dwelling-house or otherwise interfere 
with it. 

HELD: as the plaintiff's house had been acquired by the council as part of 
land acquired as a site for the erection of houses for the working classes under 
s. 73 (a) of the Housing Act, 1936, and had not been acquired under s. 73 (b) as a 
house which was, or could be made, suitable as a house for the working classes, 
the council were not under a duty to use it for the occupation of the working 
classes, or, under s. 79 (4), to secure its alteration to make it suitable for such 
occupation, and were entitled to demolish it in accordance with their scheme, and 
the action must fail. 

Uttoxeter Urban District Council v. Clarke (1952) (116 J.P. 328), applied. 

Action for an injunction and a declaration. 

On May 11, 1948, the defendants, the London County Council, made an order 
under the Housing Act, 1936, s. 73*, for the compulsory purchase of sixteen to 
seventeen acres of land at Hainault, Essex, for development as a housing estate, 
which included a bungalow and adjoining land belonging to Mrs. Florence 
Attridge, the plaintiff. In November, 1948, after an inquiry by the Ministry of 
Health, the compulsory purchase order was confirmed. As no objections were 
made within the six weeks allowed by the Acquisition of Land (Authorisation 
Procedure) Act, 1946, sched. I, Part IV, para. 15 (1), the order became finally 
valid and enforceable. 

In 1950 and 1951 the defendants served on the plaintiff, first, a notice of their 


*The Housing Act, 1936, s. 73 (a), has been amended by, and s. 73 (b) and s. 79 (4) 
have been replaced by, new sections set out in the Housing Act, 1949, sched. I. 
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intention to enter on a portion of the land adjoining the bungalow, and, secondly, 
a notice to take over the whole of the land and the bungalow. The plaintiff 
objected. A warrant was issued to the sheriff's officer to evict the plaintiff, but, 
as the plaintiff was seriously ill at the time, the eviction was not carried out. 
Later, the defendants served a further notice of entry on the land, stating 
that they intended to take over the whole of the plaintiff’s land except the 
bungalow itself and a portion eighty-five feet in depth from the front of the 
bungalow. That notice was eventually carried out and a fence erected leaving 
the plaintiff in possession of the bungalow and the remaining land. On Nov. 7, 
1951, the plaintiff issued a writ claiming, first, an injunction against the defen- 
dants to restrain them and their servants from trespassing on the premises or 
otherwise interfering with the dwelling-house; secondly, a declaration that the 
defendants were not entitled to proceed with any scheme or plan to acquire the 
premises compulsorily or to demolish the dwelling-house or otherwise interfere 
with it; and, alternatively, for a declaration that the provisions of the Housing 
Act, 1936, s. 79 (4), applied to her dwelling-house and that, in those circum- 
stances, the duty of the defendants was to use this bungalow or to adapt it so 
that it could be used as a dwelling for members of the working classes. 
Phillimore, Q.C., and Samuel-Gibbon for the plaintiff. 
Percy Lamb, Q.C., and J. R. Willis for the defendants. 


ORMEROD, J., stated the facts and continued: The issue in this case resolves 
itself into a very short one and it is whether, in view of the terms of Part V 
of the Housing Act, 1936, the defendants are entitled, in the first place, to take 
possession of the plaintiff’s property, and, in the second place, to demolish it in 
order to carry out such plans as they may have for the development of the site, 
or whether the position is that under Part V of the Housing Act, 1936 (as is 
contended by the plaintiff), the defendants have no right to demolish the house, 
that it is a working class dwelling within the terms of Part V of the Housing 
Act, 1936, and that under the provisions of s. 79 (4) of that Act the only power 
which the defendants have (and it is a power which they must exercise as that is a 
mandatory section) is the power to adapt, if adaptation is necessary, this dwelling- 
house to make it suitable for a dwelling for the working classes. That, I think, 
is the short issue. There have been other issues mentioned in the case and 
discussed from time to time, but although counsel for the plaintiff has reserved 
one or two of those issues in case there may be further discussion about the 
matter elsewhere, I think that, so far as this court is concerned, the case resolves 
itself to that short, but not necessarily simple, question. 

Part V of the Housing Act, 1936, is concerned with the provision of housing 
accommodation for the working classes and begins with s. 71, which is a general 
section, giving a local authority power to review the housing conditions in their 
areas from time to time and to frame proposals for dealing with the provision of 
such houses as may be found to be necessary on such a review. To implement 
that section, s. 72 provides: 

“(1) A local authority may provide housing accommodation for the 
working classes—(a) by the erection of houses on any land acquired or 
appropriated by them; (b) by the conversion of any buildings into houses 
for the working classes; (c) by acquiring houses suitable for the purpose; 
(d) by altering, enlarging, repairing or improving any houses . . . which have 
. . . been acquired by the local authority.” 

Section 73 provides: 

“‘ A local authority shall have power under this Part of this Act—(a) to 

acquire any land, including any houses or other buildings thereon, as a 
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site for the erection of houses for the working classes; (b) to acquire any 

houses or other buildings which are, or may be made, suitable as houses for the 

working classes, together with any lands occupied with such houses or other 
- buildings, orany estate orinterest in such houses or other buildings and lands.” 
Section 79 (4), on which the plaintiff substantially relies, provides: 

“* Where a local authority acquire a house or other building which can be 
made suitable as a house for the working classes, or an estate or interest in 
such a house or other building, they shall forthwith proceed to secure the 
alteration, enlargement, repair or improvement of the house or building, 
either by themselves executing any necessary works, or by leasing or selling 
it to some person subject to conditions for securing that he will alter, 
enlarge, repair or improve it.” 

The plaintiff says here that this land, having been acquired compulsorily by the 
defendants under this order, which has been approved by the Minister, against 
which there has been no appeal, and which is, therefore, an order which cannot be 
questioned, the only duty and the only right which the defendants have in regard 
to this house is to deal with it under s. 79 (4) as being a house which is or may be 
made suitable for the working classes, and, that being the case, the local authority 
have no power to demolish the house or to use it for any other purpose. Their 
power is restricted and has been sharply defined by the mandatory provision of 
s. 79 (4) and any other proposal which they may have for dealing with this land 
or with this house goes outside the powers which are given to them by the Act. 
How that is necessarily going to improve the position of the plaintiff is, perhaps, 
a matter with which I need not deal at this moment, but I may say, in passing, 
that it appears to me that the plaintiff is in the difficulty that, even if I were to 
accept her contention that this house must remain as it is and be a house for the 
accommodation of the working classes, it seems to me by no means to follow that 
the plaintiff would not be compelled to give possession so that other people who 
might, in the proper exercise by the local authority of their judgment in these 
matters, be better entitled to be accommodated, could become tenants of the local 
authority in that house in place of the plaintiff. 

The contention of the plaintiff is that this house, being essentially a working 
class dwelling, comes within the terms of s. 73 (b) and, must, therefore, be dealt 
with under the provisions of s. 79 (4). As I understand it, the argument that has 
been put forward by counsel for the plaintiff is that although s. 73 (a) gives the 
local authority power to acquire any land including any houses or other buildings 
thereon—and “ land ”’ is defined in the Interpretation Act, 1889, s. 3, as including 
‘** messuages, tenements, and hereditaments, houses, and buildings of any 
tenure ’—the phrase in s. 73 (a) of the Act of 1936 “ including any houses or 
other buildings thereon ” does not refer to houses for the working classes, but 
only refers to houses which are either not suitable for the working classes or are 
not capable of being made suitable for the accommodation of the working 
classes, and, therefore, that, if the local authority acquire a site which has on it 
some building which is neither in itself suitable as a working class dwelling, 
nor is capable of being adapted for that purpose, they may then in the exercise 
of their powers in developing the site demolish or deal with that building in any 
way which they think proper, but that, if any house or any building on that site 
is suitable in itself to be used as a dwelling-house for the working classes, or is 
capable of being adapted for such purpose, then that building cannot be touched 
except to carry out the mandatory provisions of s. 79 (4) of the Act. 

In this case the intention of the local authority, who have produced before 
the court a lay-out plan, is to demolish this house in order that a road may be 
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completed which runs round the building site and gives access from the main 
road adjoining the site to all the houses and dwellings on the site. It is quite 
clear from s. 79 (1) (a) of the Act that the local authority, if they have acquired 
land under this Part of the Act for the purpose of housing, may lay out and 
construct public streets, roads or open spaces on the land. So that it would 
appear on the face of it, if there were no s. 73 (b) and no s. 79 (4) (and, indeed, I 
think this position is admitted by counsel for the plaintiff), that, quite clearly, 
if the local authority acquired land for the purpose of developing a housing site, 
and there were houses or other buildings on that land, the local authority 
would have the power to demolish those buildings in order to construct roads 
or streets on the site, or otherwise develop the site as they in their proper judgment 
thought the site should be developed in order to be most suitable as a housing site. 
But, says counsel for the plaintiff, if there is a house on that site which is either 
suitable as a dwelling for the working classes or capable of being adapted for 
that purpose, then the powers of the Act are not exercised by virtue of s. 73 (a) 
of the Act, but by s. 73 (b) of the Act; in other words, the local authority have 
acquired a house or other building which is or may be made suitable as a house 
for the working classes. 

The answer of the defendants to that is that s. 73 (a) is wide in its terms, and 
uses the term “land " which, of course, may be interpreted as defined by the 
Interpretation Act, 1889, and includes any houses or other buildings thereon. 
Their contention (and I may say now that it is a contention which I accept) 
is that the word “ houses ” there has no restricted meaning such as the plaintiff 
wishes to put on it. It does not refer to houses other than houses suitable for the 
accommodation of the working classes. It refers to “‘ houses’, and, as I read 
this section, those houses may be houses suitable for the accommodation of the 
working classes or houses which are capable of becoming so suitable and the 
meaning of the word is not restricted in any sense to houses or buildings which 
either are not working class houses or could not be made into them. It is 
interesting to note in dealing with the defendants’ contention, which is that 
s. 79 (4) relates only to houses acquired in pursuance of s. 73 (b), that the wording 
of s. 73 (b) is: 

“to acquire any houses or other buildings which are, or may be made, 
suitable as houses for the working classes . . .”’, 

and s. 79 (4) practically adopts the same words and says: 

“* Where a local authority acquire a house or other building which can be 
made suitable as a house for the working classes . . . they shall forthwith 
proceed to secure the alteration, enlargement, repair or improvement...” 

The contention of the defendants is that, if a house is acquired under s. 73 (b) 
which is suitable to be used as a house for the working classes or can be made 
so suitable, then in those circumstances s. 79 (4) applies and the local authority 
must deal with that house in accordance with s. 79 (4); but if the local authority 
acquires an estate for the purpose of developing a housing site, the mere fact 
that there are buildings already on that estate, which might be used, or might 
be adapted to be used, as working class dwellings, does not in any way restrict 
the power of the local authority in settling their plans and drawing up their 
designs for the proper development of that estate.. I have come to the conclusion 
that that is a proper view to take of s. 73 (b) of the Act and of s. 79 (4) and I have 
been fortified in that view by the decision of Liuoyp-Jacos, J., in Uttoxeter 
Urban District Council v. Clarke (1), where a very similar point arose. Lioyp- 
Jacos, J., says (116 J.P. 330): 
(1) 116 J.P. 328; [1952] 1 All E.R. 1318, 





Justice of the Peace and Locat™ w Reports, September 11, 1954. 


118 LOCAL GOVERNMENT REVIEW REPORTS 391 


“ The first defendant’s submission is, as I understand it, that because 
Heath House itself is a building on the land compulsorily acquired there is 
an obligation resting on the council under s. 79 (4) forthwith to secure, by 
alteration, enlargement, repair, improvement or adaptation, that it should 
be converted into suitable dwellings. That submission, in my judgment, is 
erroneous. As I read the section, it is directed to the instance where the local 
authority acquires a house for conversion, and it is by no means obligatory 
in respect of houses which are acquired as part of an estate. Accordingly, 

I do not think it right to infer that the failure of the council to convert 

Heath House into suitable dwellings is in itself an indication that the 

avowed purpose of their acquisition, viz., that it was to be for the purposes 

of Part V of the Housing Act, 1936, was erroneous.” 
That, I think, sums up the position here. Those words 

“As I read the section, it is directed to the instance where the local 
authority acquires a house for conversion, and it is by no means obligatory 
in respect of houses which are acquired as part of an estate ”’, 

I think cover this situation exactly. I am quite satisfied on the facts put before 
me that this house was acquired by the local authority as part of an estate, 
which estate was to be developed by them into a housing estate for the housing 
of the working classes and which has, in fact, been so developed. It is said that 
the intention of the Act could not be such as to give a local authority the power 
to pull down and demolish working class dwellings if the object of the Act is to 
ensure that working class dwellings are to be provided. The evidence here before 
me is that some nine dwellings have been demolished in the development of a 
site which has resulted in the provision of dwellings I think to the number of 
180 or something of that kind. I am satisfied that the real position is that this 
land was acquired as a site for the erection of houses for the working classes 
and that in those circumstances s. 79 (4) has no application. Had this house been 
purchased under s. 73 (b) as a house either suitable or capable of being adapted 
for the purpose of dwellings for the working classes it might very well be that the 
only power which the local authority would have in relation to it would be to 
ensure that it was adapted and used for that purpose. That, I am satisfied here, 
was not the case and in those circumstances this action must fail. 

I may say here that I am sure that everybody has very great sympathy for 
the plaintiff in that she has to leave this house which she and her husband have 
owned and occupied for a total period of some thirty years. I have no doubt 
that it has resulted and will result to some extent in hardship for her. It is, 
perhaps, unfortunate, that from time to time the rights of private individuals 
have to be sacrificed in the interests of public necessity. That powers which 
are exercised under these Acts should be exercised with the greatest possible 
care goes, of course, without saying and it is essential that the court should keep 
a careful watch on the way these powers which are provided by this and similar 
Acts are exercised. Having heard the evidence in this case, and having given 
the most careful attention to the arguments which have been put forward on 
behalf of the plaintiff, I am satisfied that, hard as it may be on the plaintiff, 
there was a proper exercise in the course of their public duty by the defendants 
of their powers under the Act, and, therefore, this action must fail. 

Judgment for defendants. 

Solicitors: Hamlins, Grammer & Hamlin, agents for A. E. Hamlin, Sheringham 
(for the plaintiff); Solicitor, London County Council (for the defendants). 

M.M. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., HtnBpeRY AND Donovan, J.J.) 
May 12, 1954 


REG. v. SALISBURY AND AMESBURY JUSTICES. Ex parte 
GREATBATCH 


Justices—Procedure—Offence on which accused entitled to demand trial by jury 
Accused only asked if he wished to be tried summarily—No specific information 
given on right to trial by jury—Consent to summary trial by accused’s advocate 
— Magistrates’ Courts Act, 1952 (15 and 16 Geo. 6 and 1 Eliz. 2, c. 55), s. 25 (3). 

Where a person is charged before justices with an offence in respect of which he 
is entitled to demand trial by jury, the provisions of s. 25 (3) of the Magistrates’ 
Courts Act, 1952, require that he must be specifically informed of his right to 
trial by jury and asked whether he wishes to be so tried, and the statute is not 
complied with if the justices merely ask the accused whether he wishes to be 
tried summarily. 

Per curiam: If the accused is represented by counsel or solicitor who, in his 
presence and on his behalf, elects for summary trial when told of the right to trial 
by jury, that election is binding on the accused unless he contradicts it at the time. 


Morton for order of certiorari. 

On Nov. 24, 1953, the applicant, Sidney Colwell Greatbatch, appeared before 
the justices for the petty sessional division of Salisbury and Amesbury sitting at 
Salisbury charged with dangerous driving contrary to the Road Traffic Act, 1930, 


s. 11. After evidence had been given, the applicant was convicted of the offence 
and fined £10 and ordered to pay £3 2s. 4d. costs. On an application for an order 
of certiorari to bring up and quash the conviction on the ground that there was 


“want of jurisdiction by virtue of the disregard by the said justices of the 
form of procedure established by the Magistrates’ Courts Act, 1952, s. 25”, 


the applicant by his affidavit alleged that the charge was not read out to him, 
that he was not asked to plead, and that he was not informed by the court of his 
right to be tried by a jury in accordance with the Magistrates’ Courts Act, 1952, 
s. 25. It appeared that after the charge had been read out to the applicant the 
chairman asked him: “ Do you wish to be tried summarily ?”’ and that his 
solicitor answered for him that he did wish to be so tried, but that he was not 
informed at any time of his right to be tried by a jury. 

R. C. H. Briggs for the applicant. 

Rountree for the respondents. 


LORD GODDARD, C..J., stated the facts and continued: The point that 
arises is a very short one. The offence of dangerous driving can be dealt with 
summarily or on indictment. A separate penalty is provided if it is dealt with 
on indictment and justices can, therefore, always send the case for trial if they 
think it deserves it. As the defendant is liable on conviction to six months’ 
imprisonment on summary conviction, he has a right to claim trial by a jury. 
The case would formerly have fallen within the Summary Jurisdiction Act, 1879, 
s. 17, under which certain formalities had to be observed before the accused 
person was called on to plead. The law is now contained in s. 25 of the Magistrates’ 
Courts Act, 1952, which is a consolidating Act, and does not really amend the 
law, although some sections are put in different language. Section 25 provides: 

““(1) Where a person who has attained the age of fourteen is charged 

before a magistrates’ court with a summary offence for which he is liable, or 
would if he were adult be liable, to be sentenced by the court to imprisonment 
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for a term exceeding three months, he may, subject to the provisions of this 
section, claim to be tried by a jury, unless the offence is an assault or an 
offence under s. 1 of the Vagrancy Act, 1898. (2) Where under the preceding 
sub-section or any other enactment a person charged with a summary 
offence is entitled to claim to be tried by a jury, his claim shall be of no 
effect unless he appears in person and makes it before he pleads to the charge ; 
and, where under any enactment the prosecutor is entitled to claim that the 
accused shall be tried by a jury, his claim shall be of no effect unless he makes 
it before the accused pleads to the charge.” 
So that, so far as the accused is concerned, the charge is prima facie a summary 
one, but if he appears, and only if he appears, he has the right to claim trial by 
a jury. Sub-section (3), which is the material provision in this case, provides: 
“A magistrates’ court before which a person is charged with a summary 
offence for which he may claim to be tried by a jury shall, before asking 
him whether he pleads guilty, inform him of his right and, if the court 
thinks it desirable for the information of the accused, tell him before 
what court he would be tried if tried by a jury and explain what is meant by 
being tried summarily; and shall then ask him whether he wishes, instead 
of being tried summarily, to be tried by a jury.” 
Nothing can be clearer than those words. They are taken from s. 17 (2) of 
the Act of 1879. That sub-section laid down a formula and put in inverted 
commas the exact question which the court was to ask, but it is substantially 
reproduced in s. 25 (3). The important words are: “ inform him of his right ” 
and the justices are to ask the accused whether he wishes to be tried by a jury 
instead of being tried summarily. I do not blame the justices in this case because 
no injustice was done as the applicant was in court represented by a competent 
solicitor and on the chairman of the justices asking him: “‘ Do you wish to be 
tried summarily ? ”, his solicitor said for him that he did wish to be so tried. 

Ever since Reg. v. Cockshott (1) this court has insisted on the provisions of s. 17, 
now s. 25, being strictly carried out, for the reason, among others, that according 
to the decision of Wricut, J., in that case—and following other higher authorities 
on matters relating to statute law—justices who did not put that question had 
no jurisdiction to try the case at all. 

The proceedings in this case took place last November, and the defendant did 
not apply for leave to move for certiorari until February. I have no doubt 
that, by that time, the memories of the justices and their clerk—-who will have had 
@ great many cases to deal with in the interval—may be dim, but I think that 
it is clear from the affidavits which we have seen that this court ought to find 
that the question that was put to the defendant was: ‘‘ Do you wish to be tried 
summarily ?”’. I observe that the affidavits filed on the part of the respondents 
in this case all say: “ Everything was done as we always do it; we do this in 
the ordinary way”. Therefore, it is most essential that not only should the 
justices of the Salisbury and Amesbury Division but all other justices—and that 
is where the importance of this case lies—clearly remember that the question 
which has to be asked is not: “‘ Do you wish to be tried summarily ? ” but “ Do 
you wish, instead of being tried summarily, to be tried by a jury ?”’. That is 
what the defendant is to be asked. No one would suppose for a moment that the 
solicitor in this case did not understand the position and I should think without 
doubt that he said to the applicant: “‘I hope the Bench will deal with the 
case "’, and as soon as he had the chance of electing to have the case dealt with 
summarily, he took it. But we must emphasise that all justices must follow the 


(1) 62 J.P. 325; [1898] 1 Q.B. 532. 
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provisions which are laid down quite unequivocally in s. 25 (3). First, they 
must tell the defendant that he has a right to be tried by a jury, and, secondly, 
they must ask him whether he wishes to be tried by a jury. I do not think, pro- 
vided that the question is asked whether he wishes to be tried by a jury, that any 
particular form of words need be used, but he must be asked whether he wishes 
to be so tried. As the evidence shows here that that question was not put to the 
applicant, and does not show that he was informed of his right to be tried by a 
jury, we reluctantly—because it is a technical point with little merit—must 
quash the conviction. 

Another point was argued. When the justices said: “Do you agree to be 
tried summarily ?”, the question was answered by the solicitor who said: 
“ Yes, my client accepts this court and pleads Not Guilty ”’, and he said that in 
the presence of his client. It is said that the solicitor cannot answer the question, 
and some authority has been cited to us. There seems to have been an expression 
of opinion, obiter, in @ case which is unreported, but is referred to in 107 J.P. 
Jo. 459, where it is said that in Rex v. Quinn. Ex p. Halstead (1), CHaRtzs, J., 
said : 

“ The words have to be addressed to the accused, and an advocate cannot 
consent.” 

I do not agree with that. There is nothing said in s. 25 about who is to answer 
the question, and no answer need be made. If the defendant is asked if he 
desires to be tried by a jury and he does not answer, the case will proceed at 
once as @ summary offence unless the justices, knowing that it is a very serious 
offence, make up their minds to commit for trial, in which case they would not 
have asked the question but would have treated the matter as an indictable 
offence. I can see no good reason why, when the proper question is asked, the 
solicitor or counsel in the presence of his client cannot answer the question 
because, as I say, the statute does not make it obligatory on the defendant to 
answer. If he does not appear, and he need not appear—it is not a case in 
which the defendant is bound to appear—the question would not be put at all. 
The defendant must appear himself if he claims trial by a jury, and he can 
answer himself, but I can see no reason why his advocate in his presence cannot 
answer for him. He can, of course, contradict his advocate at once, but if he 
does not and the case proceeds by consent, shown by his silence, I cannot see 
any difficulty. We quash the order, however, on the ground that the defendant 
was not informed of his right to be tried by a jury, and the specific question: 
“* Do you desire to be tried by a jury ? ”’, was not put. 


HILBERY, J.: I agree. Justices will not find themselves in any difficulty 
in this matter if they adopt the formula which was used under the Summary 
Jurisdiction Act, 1879, s. 17 (2), for all the years that that Act was in force. There 
is a form given there which, if it is followed, enables the justices to comply 
precisely with the requirements of s. 25 of the Act of 1952. The form appearing 
in s. 17 (2) was that the court should address the accused in the following manner: 


“You are charged with an offence in respect of the commission of which 
you are entitled, if you desire it, instead of being dealt with summarily, to 
be tried by a jury; do you desire to be tried by a jury ?”’. 

I agree that the order must be quashed for want of jurisdiction. 
DONOVAN, J.: I agree. It may well be that this applicant, represented 
as he was by a solicitor, knew that he had a right to be tried by a jury and that 
(1) (1943) (referred to, 107 J.P. Jo. 459). 
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these proceedings are an after-thought following conviction. But, even so, that 
does not absolve a court of summary jurisdiction from complying with the 
provisions of the Magistrates’ Courts Act, 1952, s. 25 (3). Those provisions 
require the justices inter alia to inform the accused of his right to be tried by a 
jury, and I think the conclusion to be drawn from all the affidavits is that that 
was not done here. All that was done—and, apparently, as a matter of practice— 
was to say to the accused: ‘Do you wish to be tried summarily ?”’. That is 
asking him whether he wishes to be tried by the justices. It is not telling him 
that he has a right to be tried by a jury. If a man has a right to be tried by A, 
he is not told of that right by being asked if he wishes to be tried by B. It is 
important that the Act should be strictly followed in this respect, though I agree 
that no particular form of words need be used to state or explain the right of 
trial by jury. 

I also agree that, if an accused person is represented by counsel or solicitor and 
that counsel or solicitor on his behalf and in his presence elects that his client 
shall be tried summarily or by a jury, that election is effective, and individual 
election by the client is not essential. 

Order of certiorari issued. 

Solicitors: Beckingsales, agents for William Bache & Sons, West Bromwich 
(for the applicant); Taylor, Jelf & Co., agents for Wilson & Sons, Salisbury 


(for the respondents). 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., HILBERY AND Donovan, J.J.) 
May 13, 1954 
THOMSON v. CHAIN LIBRARIES LTD. 


Criminal Law—Obscene publication—Seizure with view to destruction—Duty of 
justices to read and look at publications—Limits of duty of prosecution— 
Burden of proof on occupier of premises where publications seized—Obscene 
Publications Act, 1857 (20 and 21 Vict., c. 83), 8. 1. 

Where publications alleged to be obscene have been seized under s. 1 of the 
Obscene Publications Act, 1857, and brought before justices, it is the duty of the 
justices to decide whether the publications are obscene or not, and they can decide 
this only by reading or looking at the publications themselves. It is not the duty 
of the prosecution to read particular passages of books alleged to be obscene or to 
state in what respect they contend that pictures or postcards are obscene unless 
the justices ask the prosecution to address them or to point out some particular 


matter. 

Where the owner of premises where publications alleged to be obscene have been 
seized appears in answer to a summons issued against him under s. | of the Act 
of 1857 the onus is on him to show cause why the publications should not be des- 


troyed. 

CasE StaTeD by Wiltshire justices. 

At a court of summary jurisdiction sitting at Swindon, on the complaint of 
the appellant, John Rennie Thomson, a special warrant was issued under the 
Obscene Publications Act, 1857, s. 1, under and by virtue of which warrant the 
appellant, on Sept. 18, 1953, removed from the premises of the respondents, 
Chain Libraries, Ltd., at 7, Regent Circus, Swindon, twelve books and four 
postcards. On Nov. 26, 1953, the books and postcards were laid before the court, 
whereupon a summons was issued to the respondents to show cause why the 
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books and postcards should not be destroyed under the provisions of s. 1 of the 
Act. On Dec. 3, 1953, at the hearing of the summons, the respondents asked for 
an adjournment. The chairman of the bench said that, although the justices 
had read and considered the books and were ready to proceed, they would 
adjourn the hearing for six weeks. On Jan. 14, 1954, at the adjourned hearing, 
the following facts were found. The books and postcards appearing in court 
were those seized in accordance with the warrant. In the books certain pages 
were marked with cellophane tape, but no evidence was adduced as to how such 
marking was introduced or as to what it was intended to mean. The books and 
postcards were kept on the respondents’ premises for the purpose of sale or 
distribution for gain, and certain of the books had been lent on hire for gain. 

It was contended on behalf of the appellant that, in the premises, the onus 
lay on the respondents to show cause why the books and postcards should not 
be destroyed. In reliance on such contention and the books and postcards 
being in court, the appellant did not put them in evidence, did not invite or 
draw the justices’ attention to any one of them or to any particular passage 
in any book which he relied on as obscene, nor did he, as regards either the 
posteards or any book, specify in what respect such alleged obscenity existed, 
nor was any evidence called as to any such matters. The appellant further 
contended that, having seized the books and postcards and carried them before 
the justices in accordance with the warrant, he had discharged his duty. It 
was contended on behalf of the respondents (a) that it was for the appellant to 
satisfy the justices that the books and postcards were obscene and to show a 
prima facie case by putting them in evidence, by indicating passages in the books 
which were alleged to be obscene, and by indicating in what respects the postcards 
were alleged to be obscene, and, where an innuendo was relied on, by indicating 
its nature; (b) that the appellant’s refusal to indicate passages in the books 
which were alleged to be obscene, or to indicate in what respects the postcards 
were alleged to be obscene, or to state the nature of any innuendo relied on, 
meant, having regard to the large volume of printed matter concerned, that the 
respondents could not properly or adequately deal with the questions in issue 
or put forward arguments on any particular innuendos alleged, and that, 
therefore, they could not have a fair trial on the matters in issue; and (c) that, 
as the appellant had not, by evidence or otherwise, specified the nature of the 
complaint, or shown a prima facie case that the books and postcards were obscene, 
an order should be made directing the books and postcards to be restored to 
the respondents. The justices accepted the respondents’ contentions and ordered 
that the books and postcards should be restored to them. 


Robert Hughes for the appellant. 
G. A. Draycott for the respondents. 


LORD GODDARD, C.J.: As I said in Cox v. Stinton (1) (115 J.P. 492), 
the Obscene Publications Act, 1857, “ provides its own procedure and is a 
complete code in itself”. It was designed as a preventive measure, to prevent 
the dissemination of filthy literature, pictures, ete. It is not an Act which, in 
itself, contains any penalties, except the destruction of obscene publications. 
The procedure is this. First, an information has to be laid by someone, 
generally a senior officer of police, stating on oath that he has reason to believe 
and does believe that there are, within the justices’ jurisdiction, some obscene 
publications which are being sold or distributed. If the justices are satisfied 
that the complaint constitutes a proper case for action, they issue a special 


(1) 115 J.P. 490; [1951] 2 All E.R. 637; [1951] 2 K.B. 1021. 
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warrant, which is, in effect, a search warrant. Armed with that warrant, a 
constable or police officer can go to the premises where the obscene publications 
are believed to be and seize them. He then brings the articles which are seized 
before the justices. If the justices, after looking at the publications, consider 
that they were not obscene, they will, no doubt, do nothing further in the 
matter. But if they consider that they may be obscene—and it is not for the 
justices at that stage of the proceedings to come to a decided opinion that they 
are obscene—they then issue a summons calling on the occupier of the premises 
where the articles were seized to show cause why they should not be destroyed. 
Section 1 of the Act provides: 

. . such magistrate or justices shall thereupon issue a summons calling 
upon the occupier of the house or other place which may have been so entered 
by virtue of the said warrant to appear within seven days before such police 
stipendiary magistrate or any two justices in petty sessions for the district, 
to show cause why the articles so seized should not be destroyed; and if such 
occupier or some other person claiming to be the owner of the said articles 
shall not appear within the time aforesaid, or shall appear, and such 
magistrate or justices shall be satisfied that such articles or any of them are 
of the character stated in the warrant, and that such or any of them have 
been kept for any of the purposes aforesaid, it shall be lawful for the said 
magistrate or justices, and he or they are hereby required, to order the articles 
so seized, except such of them as he or they may consider necessary to be 
preserved as evidence in some further proceeding, to be destroyed at the 
expiration of the time herein-after allowed for lodging an appeal...” 


It is clear that, when the return day for the summons arrives, the justices have 
to be satisfied whether or not the publications are obscene. The only way in 
which they can be satisfied that books are obscene is by reading them and 
looking at them. It does not require evidence to satisfy the justices whether or 
not they are obscene. The justices must look at them for themselves. Exactly 
the same position prevails in regard to postcards, and it is only confusing 
the justices to refer to an innuendo. “ Innuendo ”’ means a secondary meaning, 
a@ meaning because of something which is known to particular people. 

In the present case, when the respondents applied for an adjournment, the 
justices said that they had read and considered the books and were ready to 
proceed. If they had read and considered the books, I do not know why, when 
the case came on after the adjournment, they did not give their decision. It is 
not for the prosecution to proceed to read out particular paragraphs unless the 
justices ask the prosecution to address them or to point out some particular 
thing. It is for the justices to look at the publications themselves. I do not say 
that they need read every word of the publications. Of course, the police or 
other informant might mark certain passages which would show the justices at 
once that the books were obscene. If the justices think that the publications 
are obscene, they must order them to be destroyed. They are required to do so 
by s. 1 of the Act, except where it may be necessary to keep the publications 
as evidence in other proceedings. The Act obviously contemplates that the owners 
of these books could be prosecuted. The justices took a wrong view of their 
functions in this case, and it must go back to them with an intimation that it is 
for them to say, having read and looked at the publications themselves, whether 
or not they are obscene. If the justices are satisfied that the publications are 
obscene, it is their duty to make an order for their destruction. 


HILBERY, J.: I am of the same opinion. It was contended on behalf 
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of the respondents that this was a criminal proceeding, and that the general 
rule in a criminal proceeding was that the prosecutor, who affirmed, had to 
discharge the burden of proof in regard to what he affirmed, but, as my Lord 
has pointed out—and as this court pointed out in Coz v. Stinton (1)—the Act 
of 1857, which is a code in itself, provides a special procedure and makes an 
exception to the general rule. It is important to remember that it is for the 
justices to satisfy themselves that the books or articles complained of are obscene. 
The publications are seized under the procedure laid down in s. 1 of the Act and 
brought before the court, and, when they have been brought before the court, 
the justices have to be satisfied that they are obscene. As my Lord has pointed 
out, if the justices thought that publications, which had been seized and brought 
before them, under s. 1 of the Act, could not be considered as obscene, obviously 
they would not issue a summons. If, prima facie, the publications are obscene 
when they are brought into court, the justices issue a summons. In the present 
case they issued a summons. Section 1 of the Act provides that such summons 
is to call on the occupier of the house or other place which may have been so 
entered 


“ by virtue of the said warrant to appear within seven days before such 
police stipendiary magistrate or any two justices in petty sessions for the 
district, to show cause why the articles so seized should not be destroyed ...” 

That plainly, in the particular circumstances, throws the onus on the person 
who has been the occupier of the premises where the obscene literature is on sale 


to show cause why those articles which are before the court should not be 
destroyed. 

The fact that s. 1 goes on to say: 

“. . . such magistrate or justices shall be satisfied that such articles 

or any of them are of the character stated in the warrant...” 
does not mean that the justices are required to go through the books in the 
court at the hearing of the summons. If they have already read them—the 
books having been brought into court—and they say, as they said here, that 
they have read them and are ready to proceed, as they are the persons to decide 
whether the publications are obscene or not, they have done all that is necessary 
as the preliminary which has to be observed before the occupier of the premises 
discharges the burden which is then put on him, viz., to show cause why the 
publications should not be destroyed. In the present case, I think that the 
justices were misled by the contentions on behalf of the respondents about — 
what ought to be proved and shown by the prosecution. What the prosecution 
had done was all that it was required to do by the statute. I am satisfied that 
the order should be as my Lord has said. 


DONOVAN, J.: I entirely agree. 
Case remitted. 
Solicitors: Darley, Cumberland & Co. and Lydall & Sons, agents for Townsends, 
Swindon (for the appellant); Bulcraig & Davis (for the respondents). 
T.R.F.B. 


(1) 115 J.P. 490; [1951] 2 All E.R. 637; [1951} 2 K.B. 1021. 
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COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., HitBERY AND Havers, JJ.) 
May 24, 1954 
REG. v. McoNALLY 


Criminal Law—Trial—Plea of guilty—Application to withdraw plea before 
sentence—Discretion of judge. 

When a prisoner who has pleaded Guilty, but has not been sentenced, applies 
to the judge for leave to withdraw his plea, it is entirely a matter for the discretion 
of the judge whether he shall be allowed to do so. Once sentence has been passed, 
a judge has no power to allow a plea to be withdrawn. 

Reg. v. Sell (1840) (9 C. & P. 346) and Rex v. Plummer (66 J.P. 647) approved. 

Rex v. Blakemore (1948) (33 Cr. App. R. 49) not followed. 

APPEAL against conviction and sentence. 

The appellant, Thomas McNally, was convicted at Manchester Assizes of 
warehouse breaking and larceny and housebreaking and larceny, and was 
sentenced to seven years’ imprisonment. On arraignment on Mar. 2, 1954, he 
pleaded Guilty. Three other prisoners with whom the appellant was in- 
dicted pleaded Guilty, but one, Stubbs, pleaded Not Guilty. The appellant had 
pleaded Guilty when before the magistrates. On Mar. 17, 1954, Stubbs was 
tried and convicted. After he had been sentenced, the appellant was put up 
for sentence, and he then said he wished to change his plea and plead Not Guilty. 
He gave no grounds for wishing to do so, and Jonzs, J., refused his application. 

T. R. Fitewalter Butler for the appellant. 

Sir Noel B. Goldie, Q.C., and S. Smith for the Crown. 


LORD GODDARD, C.J., delivered the judgment of the court in which he 
stated the facts and continued: We take this opportunity of stating firmly 
what is the position with regard to a prisoner who desires to change his plea. If 
he has shown circumstances from which the court can see that there is no 
question of mistake, the court is not bound to allow him to withdraw his plea. 
If, however, it appears that there are sound grounds for the application as, 
for instance, where a prisoner charged with receiving stolen goods pleads Guilty 
and later says: “‘I received them, but I did not know they were stolen ”’, the 
matter is entirely in the discretion of the learned judge. The most that can be 
said in the present case is that the learned judge did not say to the appellant: 
“On what grounds do you want to withdraw your plea ?”’, but it is obvious 
that he had no grounds. In his notice of appeal he does not suggest that he 
had any grounds, nor has his learned counsel been able to tell the court of any. 

The question whether or not a plea can be withdrawn is entirely one for the 
learned judge who is not bound to allow a plea to be withdrawn once it has been 
made. If the court came to the conclusion that there was a question of mistake 
or misunderstanding, or that it would be desirable on any ground that the 
prisoner should be allowed to join issue, no doubt, the court would allow him to 
doit. But we think that we ought to say that we do not think Rex v. Blakemore (1) 
ought to be followed. That was a case in which Byrnes, J., in, as he said, wholly 
exceptional circumstances, allowed a plea to be withdrawn after judgment. 
Once the sentence has been pronounced there is no power in the court to allow 
the plea to be withdrawn: see Reg. v. Sell (2) (9 C. & P. 348). In Rex v. Plummer (3) 

(1) (1948), 33 Cr. App. Rep. 49. 


(2) (1840), 9 C. & P. 346. 
(3) 66 J.P. 647; [1902] 2 K.B. 339. 
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it was stated plainly in the judgment of Wricurt, J., that a plea cannot be changed 
after judgment. In the present case, it is true, the appellant asked to withdraw his 
plea before judgment was given. The learned judge might have sentenced him 
directly he pleaded Guilty, but he did not do so. He waited till he had heard the 
whole facts of the case, and he then came to the conclusion that there was no 
ground for interfering. We are satisfied that the learned judge exercised his 
discretion, and, accordingly, this appeal is dismissed. 
Appeal dismissed. 
Solicitors: Registrar, Court of Criminal Appeal (for the appellant); P. B. Dingle, 
town clerk, Manchester (for the Crown). 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(CASSELS, J.) 
May 31, June I, 2, 4, 1954 
HEALEY v. MINISTRY OF HEALTH 


National Health Service—Superannuation—Determination of questions by 
Minister of Health—** Mental health officer”—Shoemaker employed in 
mental hospital—Periodically in charge of working patients—Finality of 
determination of status by Minister—-National Health Service Act, 1946 
(9 and 10 Geo. 6, c. 81), 8. 67 (1) (¢)—National Health Service (Superannuation) 
Regulations, 1950 (S.J., 1950, No. 497), reg. 60. 

The plaintiff was employed as a shoemaker by the management committee of a 
mental hospital and was in charge of the shoemaker’s shop attached to the hospital. 
Patients worked in the shoemaker’s shop under the control of a charge-hand as 
part of their hospital treatment, and when the charge-hand was away the plaintiff 
was in sole charge of them. On Dec. 31, 1952, the Ministry of Health informed 
the plaintiff that, pursuant to his powers under the National Health Service 
(Superannuation) Regulations, 1950, reg. 60, the Minister had determined that the 
plaintiff was not a mental health officer within the meaning of the regulations and 
so was not entitled to certain rights relating to superannuation. The plaintiff 
having brought an action against the Ministry for a declaration that he was a mental 
health officer within the meaning of reg. | (3) of the regulations, the Ministry claimed 
that the court had no jurisdiction in the matter. 

HeLp: under s. 67 (1) (i) of the National Health Service Act, 1946, it was within 
the competence of the Minister to make reg. 60; that regulation provided that any 
question arising under the regulations as to the rights of a person to whom the 
regulations applied should be determined by the Minister; the court could not 
proceed as an appellate authority to review and overrule a determination of the 
Minister under the regulation; and, therefore, the court had no jurisdiction to 
entertain the action which was, in effect, an appeal against the determination of 
the Minister. 

East Midlands Gas Board v. Doncaster Corpn. (1952) (117 J.P. 43) and Gillingham 
Corpn. v. Kent County Council (1952) (117 J.P. 39) applied. 

Triax of a preliminary issue in an action for a declaration that the plaintiff 
was a “mental health officer’ within the meaning of the National Health 
Service (Superannuation) Regulations, 1950, reg. 1 (3). 

The plaintiff was at all material times a shoemaker employed by the Morgannwg 
Hospital Management Committee at Morgannwg Hospital, Bridgend, in the 
county of Glamorgan. The hospital was used wholly or partly for the treatment 
of mental patients. On Dec. 31, 1952, the plaintiff received a letter signed on 
behalf of the defendant, the Ministry of Health, saying that the Minister had 
determined pursuant to reg. 60 of the regulations of 1950 that the plaintiff was 
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not a mental health officer within the meaning of the regulations. The plaintiff 
commenced an action for a declaration that he was a mental health officer 
within the meaning of the regulations, and by his statement of claim he alleged, 
inter alia, that he devoted the whole or substantially the whole of his time to 
the treatment or care of mental patients at the hospital. By the defence the 
defendant denied this allegation. By para. 3 of the defence the defendant 
pleaded that reg. 60 of the regulations of 1950 provided that any question arising 
under the regulations as to the rights or liabilities of any person claiming to be 
treated as a mental heaith officer should be determined by the Minister of Health, 
and that the defendant would contend that the determination of the Minister 
in regard to the plaintiff was final and was not subject to review or appeal, that 
the court had no jurisdiction to grant to the plaintiff the relief sought, and that the 
statement of claim disclosed no cause of action. Further, or in the alternative, 
the defendant pleaded that the determination was right. The master directed 
that the matter raised by para. 3 of the defence should be tried as a preliminary 
issue. 


P. M. O’Connor for the plaintiff. 
J.P. Ashworth for the Ministry. Our. adv. vult. 


June 4. CASSELS, J., stated the facts, and said: The case raises, not for 
the first time, questions of considerable importance concerning the powers of a 
Minister under an Act of Parliament and a statutory instrument, the right of 
a citizen to seek redress in the High Court when he contends that a determination 
of a Minister affecting what he considers his rights is wrong, and the powers of 
the court to review a determination of a Minister made in pursuance of an Act 
of Parliament and regulations made thereunder. The principle involved in the 
case is important. The amount of money involved is not of great consequence, 
for, if the plaintiff is allowed to proceed with his case and succeeds in the action, 
I am told that it will not mean much more than that he will become entitled to 
his superannuation a few years earlier than otherwise. 

By the National Health Service Act, 1946, s. 67, the Minister of Health has 
power to make regulations with regard to the superannuation of officers. Section 
67 (1) reads: 

“* Regulations may provide . . . (g) for making special provision for special 
classes of persons . . . (i) for the determination of all questions arising under 
the regulations by the Minister; (k) for such provisions supplementary to 
and consequential on the matters aforesaid as appear to the Minister to be 
necessary, including provisions for adapting, modifying or repealing any 
Acts of Parliarhent, whether public general, local or private, or any such 
local Act schemes . . . so far as appears to the Minister to be necessary in 
consequence of the regulations.” 


In 1947 the Minister made the National Health Service (Superannuation) 
Regulations, 1947 (S.R. & O., 1947, No. 1755). By reg. 1 (3): 

*** mental health officer ’ means an officer on the medical or nursing staff 
of a hospital used wholly or partly for the treatment of mental patients or an 
institution so used for the treatment of defectives who devotes the whole 
or substantially the whole of his time to the treatment or care of such patients 
or defectives, and such other classes or descriptions of officers employed in 
such hospitals or institutions as aforesaid as the Minister may designate.” 


Regulation 53 provided: 
‘* Any question arising under these regulations as to the rights or liabilities 
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of an officer of an employing authority or of a person claiming to be treated 
as such shall be determined by the Minister.” 


In 1950 the regulations of 1947 were superseded by the National Health Service 
(Superannuation) Regulations, 1950, which adopted, in reg. 1 (3), the same 
definition of a mental health officer as that in the earlier regulations, with an 
immaterial addition. By reg. 60 of the regulations of 1950: 


“ Any question arising under these regulations as to the rights or liabilities 
of an officer or retired officer of an employing authority, or of a person 
claiming to be treated as such, or of the widow, any dependant or the legal 
personal representatives of an officer or retired officer shall be determined 
by the Minister.” 3 
The additions made by reg. 60 do not affect the question in the present case, 
for it is the provision for the determination by the Minister of any question 
arising under the regulations as to the rights or liabilities of an officer which has 
to be considered. 

Paragraph 3 of the statement of claim in this case reads: 


“The plaintiff devotes the whole or substantially the whole of his time 
to the treatment or care of mental patients at the said hospital, which is used 
wholly or partly for the treatment of mental patients. Particulars: The 
plaintiff, together with a charge-hand, conducts the shoemaker’s shop at the 
said hospital and during working hours the mental patients employed therein 
are in his care. Further, the said charge-hand has other duties which 
habitually take him elsewhere in the hospital for a substantial part of his time, 
and whenever the said charge-hand is absent on such other duties or on his 
annual or sick leave, the plaintiff is in sole charge of the said patients. 
Further the plaintiff unaided has to convey the said patients to and from 
the said shoemaker’s shop. Further shoemaking and repairing is part of the 
treatment which the patients receive: it is occupational therapy.” 


Paragraph 2 of the defence reads: 


“The defendant admits that the hospital referred to in para. 1 of the 
statement of claim is used wholly or partly for the treatment of mental 
patients but denies that the plaintiff devotes the whole or substantially 
the whole of his time to the treatment or care of mental patients. The 
plaintiff works as a shoemaker in the shoemaker’s shop at the said hospital 
as assistant to and under the direction and control of the charge-hand 
referred to in the particulars under para. 3 of the statement of claim. The 
defendant admits that during periods when the said charge-hand is absent 
which said periods amount on the average to four hours per week together 
with fourteen days’ annual leave the mental patients employed in the said 
shop are in the plaintiff's care. The defendant admits that the plaintiff 
conducts such patients or some of them to and from the said shop and that 
shoemaking and repairing is occupational therapy forming part of the 
treatment of such patients. Save as aforesaid the defendant denies each and 
every allegation contained in para. 3 of the statement of claim and the 
particulars thereunder as fully as if each of them were herein set out and 
specifically traversed.” 

Those are the issues which would be tried if the action be allowed to proceed, 
but it is contended on behalf of the defendant that the Act of 1946 and the 
regulations made in 1950 thereunder oust the jurisdiction of the court. The 
Minister has determined that the plaintiff is not a mental health officer within 
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the meaning of the regulations. Can that determination be reviewed by a court 
of law ? It is to be noted that the statement of claim does not allege that the 
Minister had no jurisdiction to do what he did, or that he acted ultra vires, or 
that he misconstrued the Act and the regulations, or that he acted contrary to 
the principles of natural justice, or that he was biassed, or that there was error 
of law on the face of the decision. In effect, what the plaintiff wants to contend 
in the action is that the Minister determined wrongly, and he wants the court 
to declare accordingly; or it may be said that the plaintiff is appealing against 
the determination of the Minister, notwithstanding that there is no provision 
as to appeal either in the Act or in the regulations. 

On this preliminary issue the defendant contends that, under the Act and the 
regulations, he is the person to whom Parliament has committed the determina- 
tion of such a question as the plaintiff raises, and that his decision is, prima facie, 
conclusive. The plaintiff’s answer to that contention is that all citizens have a 
right to come to the Queen’s courts, and that the right cannot be taken away 
from them except by express words in a statute or, in the case of certain statutes, 
by necessary implication, or by an agreement between the parties to submit the 
matter to arbitration. He contends that he has a right to be heard by action. 
He says that the Minister, acting as sole judge in his own court and cause, has 
made a determination which he, the Minister, wants to have regarded as un- 
challengeable in a court of law. If that is right, says the plaintiff, the gravest 
injustice might be committed, and the victim have no remedy. 

How do the authorities stand? The defendant submits that there is no 
authority in favour of, and several cases against, the proposition that a declaration 
can be granted merely for the purpose of establishing that the decision of the 
tribunal below was wrong. The defendant relies on four cases and submits 
that one of them, Hast Midlands Gas Board v. Doncaster Corpn. (1), is on all 
fours with this. In that case the corporation’s gas undertaking became vested 
in the gas board, who claimed money which the corporation had received when 
conducting the gas undertaking after the vesting date. As the parties could not 
agree, the claim came to be determined by the Minister of Health, as required 
by the Gas Act, 1948, s. 37 (2), which reads: 


“* Any claim under this section by the appropriate board against the local 
authority shall be made before the expiration of a period of twelve months 
beginning with the vesting date, and if so made and not settled by agreement, 
shall be determined by the Minister of Health.” 


HALtetr, J., in giving judgment for the gas board, said (117 J.P. 46): 


“‘ The second point taken by counsel for the gas board is that, whether the 
claim was or was not a valid claim under the provisions of s. 37 (1) having 
regard to the facts of this case, by s. 37 (2) the validity of the claim is 
expressly referred by the legislature to the Minister of Health for determina- 
tion, and, accordingly, on well-known principles and in the light of abundant 
authority, this court has no jurisdiction to decide whether or not the claim is 
valid, because its validity was considered by the Minister of Health who 
determined the question adversely to the defendant corporation. I do not 
think that the law is in any doubt: see Crisp v. Bunbury (2), decided in 1832 
and referred to with approval by VauGHAN WIix1aMs, L.J. ([1904] 2 Ch. 135), 
in Joseph Crosfield & Sons, Ltd. v. Manchester Ship Canal Co. (3). The decision 
in those cases can be summarised as follows. If two persons agree that any 

(1) 117 J.P. 43; [1953] 1 All E.R. 54. 


(2) (1832), 8 Bing. 394. 
(3) 68 J.P. 421; [1904] 2 Ch. 123. 
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dispute which may arise between them in respect of any matter shall be 
referred to the determination of a third person, that agreement will not 
oust the jurisdiction of the court, but, since the court attaches importance 
to the sanctity of contract, the court will, generally speaking, in the exercise 
of its discretion and in aid of that sanctity of contract, stay an action which 
is brought in contravention of or non-compliance with what has been agreed. 
That is what happens in the usual case where there is what is commonly 
called an arbitration clause and one party, notwithstanding the arbitration 
clause, seeks to resort to the courts. On the other hand, where the legislature 
has thought it proper to lay down that the determination of a certain 
question should be made by some authority other than the courts, the courts 
have no jurisdiction to override Parliament and no jurisdiction to determine 
that which Parliament has said shall be determined by some other person or 
body. Ifthe other person or body, being in the nature of an inferior tribunal, 
proceeds to exceed its authority or not to exercise it properly, then, in certain 
appropriate cases, the Queen’s Bench Division of the High Court of Justice, 
acting through the Divisional Court, can restrain the person or body so 
acting by processes which are well-known, but, apart from that authority 
which can be exercised over inferior tribunals, the court cannot proceed 
as an appellate authority to review, and, if it thinks right, overrule, the 
determination of a person or body to whom Parliament has entrusted the 
determination of the particular problem.” 


Counsel for the plaintiff in the present case submitted that, while it was not 
possible to distinguish the judgment of Ha.tetrt, J., it was not a correct decision ; 
it was too wide and was founded on two cases which were arbitration cases. 
These two cases happen to be two of the four on which the defendant relies. 
The first is Crisp v. Bunbury (1), where the action was brought against the 
trustees of a savings bank. The Savings Bank Act, 1828 (9 Geo. 4, c. 92), s. 45, 
provided that such a dispute should be referred to arbitration and that the 
award 


“shall be binding and conclusive on all parties, and shall be final to all 


intents and purposes, without any appeal .. .”’. 
Trovpat, C.J., said (8 Bing. 401): 
“It is evident, therefore, that the legislature contemplated the cheap, 
simple, speedy, and equitable adjustment of all disputes by a reference 
in the mode pointed out in the Act, instead of a more expensive, dilatory, 
and uncertain remedy by action at law; and we think we should defeat that 
very serviceable object,—serviceable alike to the depositors and to the 
institution—unless we construe the words used, as words which import an 
obligation to refer, and which take away the right to sue in the superior 
courts.” 
It is to be observed that Trmvpat, C.J., lived before the days of legal aid. 

The second case referred to by Hatuerr, J., is Joseph Crosfield & Sons, Ltd. 
v. Manchester Ship Canal Co. (2), in the Court of Appeal. At the trial of that 
action a preliminary objection was taken by the defendants that the Manchester 
Ship Canal Act, 1885, s. 88 (22), made provision for such a dispute to be referred 
to arbitration, and that, therefore, the court had no jurisdiction. Byrne, J., 
overruled the objection. In the Court of Appeal VaucHan Wiis, L.J., 
said (68 J.P. 424): 

(1) (1832), 8 Bing. 394. 

(2) 68 J.P. 421; [1904] 2 Ch. 123. 
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“I will now proceed to deal with the question whether the effect of 
8. 88 (22) is to oust the jurisdiction of the court in the fullest sense of the word, 
that is to say, in the sense that jurisdiction cannot be given to the court to 
determine a question the determination of which has to be relegated by 
Act of Parliament, even by the consent of the parties to the litigation in court. 
That a statute may thus bar a plaintiff from maintaining an action in a court 
of law and compel him to pursue the course laid down by the statute cannot 
be doubted: see Crisp v. Bunbury (1), a case in which it is to be observed 
that, although there was a trial at nisi prius and a verdict for the plaintiff, 
the objection to the tribunal was allowed to prevail, without any plea to the 
jurisdiction, on a mere objection taken at nisi prius and reserved to be 
disposed of by the court in banc. The same case shows that it is not 
necessary that the jurisdiction of the court should be barred by express words: 
it is sufficient if the jurisdiction is barred by necessary implication.” 

Later in his judgment the learned lord justice said (ibid., 425): 

“* Assuming then, as in my opinion we must, that the jurisdiction of the 
court may be ousted by statutory provisions which have no express words 
to that effect, let us see what are the modes by which jurisdiction may be 
ousted. Sometimes the statute constitutes arbitration the only tribunal 
in which disputes between certain parties can be determined, and thus ousts 
the jurisdiction. Sometimes the jurisdiction is ousted because the statute 
has plainly said that some matter essential to be proved in a particular action 
shall only be determined by arbitration.” 

The last of four cases on which the defendant particularly relied was Gillingham 
Corpn. v. Kent County Council (2), before DanckweErts, J. That case concerned 
a dispute whether a building owned by the corporation and leased to the county 
council for the purposes of higher education had been transferred to the county 
council under the Education Act, 1944, s. 6 (3). Section 96 (2) of that Act provides 
that such a question shall be determined by the Minister of Education. 
Danckwerts, J., said (117 J.P. 41): 

“ If the clear effect of s. 96 (2) is to refer the dispute to the decision of the 
Minister, there is authority that the jurisdiction of the court is ousted and is 
transferred to the tribunal provided for by the statute: see Crisp v. Bunbury 
(1), which was decided in 1832 and approved by the Court of Appeal in 
Joseph Crosfield & Sons, Lid. v. Manchester Ship Canal Co. (3), per VAUGHAN 
WiuiaMs, L.J. ([1904] 2 Ch. 135). There is no doubt that the principle 
has often been recognised, but it is argued on behalf of the borough council 
that I ought to have regard to the purpose of this statutory provision and 
the nature of the council with which it is concerned and that it cannot have 
been intended to give to the Minister power to decide what is really a 
question of the construction of s. 6 (3), and, therefore, a matter of law. But 
if I am satisfied on the precise terms of s. 96 (2) of the Act of 1944 that the 
question is referred to the Minister for decision, it seems to me that I have no 
choice in the matter. It is plain that the dispute concerns property and 
whether or not that property has been transferred to the county council by 
s. 6 (3) of the Act of 1944. In my opinion, a local education authority for 
the purposes of the provisions of former Acts is a ‘former authority’ for the 
purposes of the Act of 1944 even though under the former Acts the council 
was only a local education authority for certain purposes, and, therefore, 

(1) (1832), 8 Bing. 394. 
(2) 117 J.P. 39; [1952] 2 All E.R. 1107; [1953] Ch. 37. 
(3) 68 J.P. 421; [1904] 2 Ch. 123. 
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the borough council is a ‘ former authority ’ within the meaning of s. 96 (2) 
of the Act of 1944. It seems to me that the words of s. 96 (2) are perfectly 
plain and that this is a matter which is not open to consideration by this court 
because by that sub-section it must be referred to the decision of the Minister. 
Accordingly, it seems to me that this motion succeeds and that I should set 
aside the service of the writ.” 


If a statutory tribunal has exceeded its jurisdiction the court is not powerless 
to act. In March, 1953, Barnard v. National Dock Labour Board (1) was before 
the Court of Appeal. The court held that the board had no power to delegate 
its quasi-judicial disciplinary function to the port manager, and that, therefore, 
notices of suspension given to the plaintiffs by the port manager were a nullity, 
and so were the decisions of the appeal tribunal which were based on them. 
On that point the Court of Appeal reversed the judgment of McNarr, J., but they 
affirmed his decision on a preliminary point and held that, in proper cases, 
where persons would otherwise be without a remedy for an injustice, the court 
had a discretionary power to intervene by way of declaration and injunction 
in the decisions of statutory tribunals. In his judgment, Smveteton, L.J., 
said ({1953] 1 All E.R. 1116): 


‘“* The courts have, however, power to grant a declaration or an injunction 
in certain cases to prevent an injustice.” 


He referred to Cooper v. Wilson (2), where the court granted relief to a police 
officer who had been dismissed by the watch committee after he had resigned 
and it was held that the watch committee had acted without jurisdiction. He 
also referred (ibid., 1117) to Andrews v. Mitchell (3), another case of a tribunal 
acting without jurisdiction. Later in his judgment, Srneteton, L.J., said 
(ibid., 1118): 

“ In the present case, if the question is not one of jurisdiction, it is certainly 
closely akin to it. The local board had no jurisdiction to delegate; the port 
manager had no jurisdiction to adjudicate; each purported so to do; and, 
as in Cooper v. Wilson (2), a writ of certiorari was of no use. It could be of 
no use to the plaintiffs in this case because they did not know of the illegality 
which gives rise to the preliminary point until long after the time for taking 
out the writ had expired, and the question which has been argued before 
us was not before the appeal tribunal at all. In the circumstances, I am of 
opinion that the court has power to grant to the plaintiffs a declaration 
that their suspension was wrongful. I am more concerned whether that 
relief should be granted. It is a matter for the discretion of the court, and 
that discretion should be exercised sparingly.” 


DennrnG, L.J., said (ibid., 1119): 

“* Finally, counsel for the defendants said that these courts have no dietin 
to interfere with the decisions of statutory tribunals except by the historical 
method of certiorari. He drew an alarming picture of what might happen 
if once the court intervened by way of declaration and injunction. It meant, 
he said, that anyone who was dissatisfied with the decision of a tribunal 
could start an action in the courts for a declaration that it was bad, and thus, 
by a side-wind, you could get an appeal to the courts in cases where Parlia- 
ment intended there should be none. I think there is much force in that 
contention—so much so that I am sure in the vast majority of cases the 

(1) [1953] 1 All E.R. 1113; [1953] 2 Q.B. 18. 


(2) 101 J.P. 349; [1937] 2 All E.R. 726; [1937] 2 K.B. 309. 
(3) [1905] A.C. 78. 
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courts will not seek to interfere with the decisions of statutory tribunals— 
but I do not doubt that there is power to do so, not only by certiorari, but 
also by way of declaration. I know of no limit to the power of the court to 
grant a declaration except such limit as it may in its discretion impose on 
itself, and the court should not, I think, tie its hands in this matter of 
statutory tribunals. It is axiomatic that when a statutory tribunal sits to 
administer justice, it must act in accordance with the law. Parliament 
clearly so intended. If the tribunal does not observe the law, what is to be 
done ? The remedy by certiorari is hedged round by limitations and may 
not be available. Why then should not the court intervene by declaration 
and injunction ? If it cannot so intervene, it would mean that the tribunal 
could disregard the law. The authorities show clearly that the courts can 
intervene. An instance of the remedy by injunction is Andrews v. Mitchell (1), 
where s. 68 of the Friendly Societies Act, 1896, enacted that the decision of a 
particular tribunal should be binding and conclusive on all parties without 
appeal and should not be removable into any court of law or restrained by 
injunction, but, nevertheless, the House of Lords held that the court could, 
in an action for an injunction, set aside a decision which was not given in 
accordance with the rules. An instance of the remedy by declaration is 
Cooper v. Wilson (2), where a watch committee, set up under statute, had 
dismissed a police sergeant when they had no power in law to do so, and 
had also acted in a way contrary to natural justice. GREER and Scort, L.JJ., 
held that on both grounds the sergeant was entitled to a declaration that the 
order of the watch committee was invalid. Furthermore, in Leeson v. 
General Council of Medical Education & Registration (3) and in Allinson 
v. General Council of Medical Education & Registration (4), this court assumed 
without question that it had power to intervene by declaration and injunction 
in the case of statutory tribunals just as it had in the case of domestic 
tribunals, and I do not think we should admit any doubt on it. This is not, 
however, the occasion to lay down the bounds of the jurisdiction. We 
have to consider here two decisions: first, the decision to suspend the 
plaintiffs; secondly, the decision of the appeal tribunal. So far as the 
decision to suspend is concerned, as I see it, we are not asked to interfere 
with the decision of a statutory tribunal, but we are asked to interfere with 
the position of a usurper. Mr. Hogger, the port manager, is in the position 
of a usurper. He acted in good faith on the authority of the board, but, 
nevertheless, he has assumed a mantle which was not his, but that of another. 
This is not a case of a tribunal which has a lawful jurisdiction and exercises 
it; it is a case of a man acting as a tribunal when he has no right to do so.” 
Romer, L.J., said (ibid., 1122): 

‘* As to counsel’s preliminary point, prima facie it is the right of everyone 
in this country who is involved in a legal dispute to have that dispute 
determined by Her Majesty’s courts. That right can be taken away some- 
times by contract, subject to certain safeguards, and certainly by statute, 
but except to the extent to which it is taken away (and here we are only 
concerned with Parliamentary intervention), that prima facie right 
remains.” 

Lee v. Showmen’s Guild of Great Britain (5) was another case in which the 
(1) [1905] A.C. 78. 
(2) 101 J.P. 349; [1937] 2 All E.R. po [1937] 2 K.B. 309. 
(3) (1889), 43 Ch.D. 
(4) 58 J.P. 542; [1894) 1 OB. 750. 
(5) [1952] 1 All E.R. 1175; [1952] 2 Q.B. 329. 
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courts held that the defendants had exceeded their jurisdiction and had acted 
ultra vires. In that case the area committee of a trade union for travelling 
showmen fined the plaintiff, a member, for alleged unfair competition, and the 
plaintiff, failing to pay the fine, was expelled from the union and thus deprived 
of his right to earn his living as a showman. The decision of OrmeRop, J., in 
favour of the plaintiff was affirmed by the Court of Appeal. I do not think 
that the medical cases, which were referred to in the course of the argument 
and were mentioned in the Barnard case (1), carry this case any further. 

The first point taken on behalf of the plaintiff is that a heavy onus rests on the 
defendant to show that by express words Parliament has excluded the jurisdiction 
of the courts. Counsel for the plaintiff argues that the words of s. 67 (1) (i) of 
the National Health Service Act, 1946, giving power to make regulations 

‘* for the determination of all questions arising under the regulations by the 

Minister ” 


are not sufficient to enable a Minister to say that Parliament has given him 
exclusive jurisdiction in the matter. He submits that when Parliament 
gives exclusive jurisdiction it says so in very plain language. He cites the National 
Service (Armed Forces) Act, 1939, s. 5, which dealt with conscientious objectors, 
and s. 6, which dealt with postponement. Section 5 (12) provides: 


‘“* No determination of a local tribunal or the appellate tribunal made for 
the purposes of this Act shall be called in question in any court of law.” 


Section 6 (9) reads: 
‘“No determination of the Minister, of a Military Service (Hardship) 
Committee, of the umpire or of any deputy umpire made for the purposes 
of this section shall be called in question in any court of law.” 


The defendant replies that these provisions deal with special classes of persons 
and represent the “ high water-mark of exclusion.” 


Counsel for the plaintiff also cites two Acts of 1946: the National Insurance 
(Industrial Injuries) Act, 1946, s. 36 (1) and (3), and the National Insurance Act, 
1946, s. 43 (1), where, in both instances, it is provided that the determination 
of questions and claims by certain persons “shall be final’’, but provision 
was made for some appeals to the High Court under both Acts. This form of 
power to a Minister to determine is by no means new. It is to be found in the 
Roads Act, 1920, s. 10, and the London Traffic Act, 1924, s. 6 (5). In the Town 
Planning Act, 1925, s. 1 (3), and s. 7 (3), the decision of the Minister is expressed 
to be “ final and conclusive ”. Counsel for the plaintiff contends that, unless 
there are such words as appeared in s. 5 (12) of the National Service (Armed 
Forces) Act, 1939, the defendant cannot succeed in ousting the jurisdiction of the 
courts. Iam unable to go so far as that with the plaintiff. Counsel further submits 
that the defendant, to succeed, must be able to show that the jurisdiction of the 
courts is taken away by implication, that an implication can only be drawn 
where the whole object of the statute points plainly to exclusive jurisdiction in 
the tribunal set up, and that that is not so in the present case. He suggests 
that in the Gillingham case (2) it was necessary to draw the implication, but that 
case should not be followed, and he submits that from what he describes as 
the “ thin "’ wording of reg. 60 of the regulations of 1950 an implication cannot be 
drawn that Parliament intended that the Minister should be the sole tribunal 
to the exclusion of the court. With respect, I am unable to agree. He cited 


(1) [1953] 1 All E.R. 1113; [1953] 2 Q.B. 18. 
(2) 117 J.P. 39; [1952] 2 All E.R. 1107; [1953] Ch. 37. 
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Rex v. Abbot (1), where Lorp MansrFretp said (2 Doug. K.B. 555) that 

“nothing but express negative words shall take away the jurisdiction of 
this court.” 

That was a case of certiorari, and, if the present case concerned jurisdiction, 
which it does not, or the way in which the tribunal carried out its work, which is 
not a ground for the claim for relief, certiorari would be one of the methods of 
approach to the court. 

Counsel for the plaintiff referred to Goldsack v. Shore (2), a case under the 
Agricultural Holdings Act, 1948, where the Court of Appeal held that the county 
court had jurisdiction to determine whether a transaction was an “‘ agreement ” 
within the meaning of s. 2 (1) of the Act. The county court judge had non-suited 
the plaintiff on the ground that s. 2 (2) of the Act required disputes arising as to 
the operation of s. 2 (1) in relation to any agreement to be determined by 
arbitration under the Act. The Court of Appeal accepted the submission that 
the jurisdiction of the King’s courts must not be taken to be excluded unless there 
was clear language in the Act which was alleged to have that effect, and held 
that a court must have jurisdiction to decide, aye or no, whether a transaction 
was, or was not, excluded from the section: ({1950] 1 All E.R. 277, 278, per Sm 
Raymonp EversHEeD, M.R.). The case was referred back in order that the 
inquiry might be pursued. 

Counsel for the plaintiff also referred to the Asylums Officers’ Superannuation 
Act, 1909, which was repealed by the National Health Service (Superannuation) 
Regulations, 1947, reg. 60, and sched. IX. Section 1 of the Act of 1909 divided 
asylum officers into two classes, first and second, and by s. 15 provided: 

“In the case of any dispute as to the right to superannuation allowance 
of any officer or servant of an asylum, or as to the amount of the superannua- 
tion allowance to which any such officer or servant is entitled, such dispute 
shall be determined by the Secretary of State, whose decision shall be final.” 

Counsel for the defendant contends that the words “shall be final”’ do not 
really add anything unless there are other provisions of the statute which give a 
limited right of appeal. He says that the National Health Service Act, 1946, 
8. 67 (1) (i), gave the Minister power to make regulations 

‘for the determination of all questions arising under the regulations 
by the Minister ” 

and that the important word in that paragraph is “ all ”’. 

Counsel for the plaintiff, with some force, criticises modern legislation on the 
ground that, as he says, it frequently happens that the Minister is, first, a party 
to the dispute and then, under the relevant regulations, he is the judge. On 
this point the observations of Lonp GREENE, M.R.., in Johnson & Co. (Builders), 
Lid. v. Minister of Health (3) are of importance. That was a case on the confirma- 
tion by the Minister of Health of an order under the Housing Act, 1936. Lorp 
GREENE, M.R., said (111 J.P. 512): 

** What is described here as a lis—the raising of the objections to the order, 
the consideration of the matters so raised and the representation of the local 
authority and the objectors—is merely a stage in the process of arriving at 
an administrative decision. It is a stage which the courts have always said 
requires a certain method of approach and method of conduct, but it is not 
a lis inter partes, and for the simple reason that the local authority and the 

(1) (1783), 2 Doug. K.B. 553n. 


(2) [1950] 1 All E.R. 276; [1950] 1 K.B. 708. 
(3) 111 J.P. 508; [1947] 2 All E.R. 395. 
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objectors are not parties to anything that resembles litigation. A moment’s 
thought will show that any such conception of the relationship must be 
fallacious, because on the substantive matter, viz., whether the order should 
be confirmed or not, there is a third party who is not present, viz., the 
public, and it is the function of the Minister to consider the rights and the 
interests of the public. That by itself shows that it is completely wrong to 
treat the controversy between objector and local authority as a controversy 
which covers the whole of the ground. It is in respect of the public interest 
that the discretion that Parliament has given to the Minister comes into 
operation. It may well be that, on considering the objections, the Minister 
may find that they are reasonable and that the facts alleged in them are true, 
but, nevertheless, he may decide that he will overrule them. His action in 
so deciding is a purely administrative action, based on his conceptions as 
to what public policy demands. His views on that matter he must, if 
necessary, defend in Parliament, but he cannot be called on to defend them 
in the courts.” 
On the duty to act fairly, Lonp Grresns, M.R.., said (ibid., 513): 


‘* The last phrase about which I might say a word—and I say it particularly 
because I am disposed to think that Henn Cottos, J., in this case really, 
if I may say so with respect, confused the two meanings and applications 
of the phrase which I am about to cite—is the phrase ‘ duty to act fairly ’. 
As I have said, every Minister of the Crown is under a duty, constitutionally, 
to the King to perform his functions honestly and fairly and to the best of 
his ability, but his failure to do so, speaking generally, is not a matter with 
which the courts are concerned. As a Minister, if he acts unfairly, his action 
may be challenged and criticised in Parliament. It cannot be challenged 
and criticised in the courts unless he has acted unfairly in another sense, 
viz., in the sense of having, while performing quasi-judicial functions, acted 
in a way which no person performing such functions, in the opinion of the 
court, ought to act. On the assumption, for instance, that the respondents 
are wrong in their contention, and that there was no obligation to disclose 
these documents, I can well understand some people might say: ‘ Well, 
unless there was some other objection, the Minister ought, in fairness, to 
have let these people know what he had got in his file on this particular 
topic ’. If the Crown is right and the respondents are wrong, the statement 
that in fairness he ought to have disclosed that information means nothing 
more than that, as a Minister is expected to act fairly, he might have been 
expected to do it. It would not mean that his failure to do it amounted to 
a breach by him of any duty imposed on him by law which could be discussed 
and enforced in the courts. On the other hand, if the expression ‘ bound to 
act fairly ’ is used in strict reference to his semi-judicial functions, it then 
bears a totally different meaning. It then means, not that a Minister 
must be expected under his general duty to act fairly, but that, if he does 
not act fairly, he breaks a rule laid down by the courts for the behaviour 
of a quasi-judicial officer. Therefore, it is important, in my opinion, if that 
phrase is used, to be quite sure in which of those two senses it is being used.” 
It is pointed out that in the present case the plaintiff is not in the employment 

of the Minister of Health, who supplies the funds for the scheme of superannua- 
tion, and thus represents the public. I follow the decisions of Hatzert, J., in 
East Midlands Gas Board v. Doncaster Corpn. (1) and of Dancxwerts, J., in 


(1) 117 J.P. 43; [1953] 1 All E.R. 54. 
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Gillingham Corpn. v. Kent County Council (1). This is not a case in which I can 
exercise such discretion as I have in favour of the plaintiff. In the light of 
authority, and of what I regard as the plain words of the regulation, I hold that 
the plea in bar succeeds. The Minister has determined pursuant to reg. 60, and 
there is no suggestion that he has not done so. The defendant, therefore, succeeds 
on the preliminary issue. 

It is, I think, a matter of some concern that the question whether the plaintiff 
(and, it may be, a large number of similarly situated employees) is within or 
without the superannuation scheme relating to mental health officers should be 
decided by a court of law instead of, under the Act and regulations, by a Minister 
acting, doubtless, through one of his departments. It may be that the decision 
against the plaintiff was correct. It may be that it was wrong. If it were possible 
to allow the plaintiff to proceed with his case, it would be argued in open court, and, 
even if he failed, he would, at least, be able to say that he had had a hearing in 
public. I hope that he derives adequate satisfaction in the knowledge that for 
that departmental decision against him the Minister is answerable to Parliament. 

Judgment for the defendant. 

Solicitors: Foss, Bilbrough, Plaskitt & Co. (for the plaintiff); Solicitor, Ministry 
of Health. 

M.M. 
(1) 117 J.P. 39; [1952] 2 All E.R. 1107; [1953] Ch. 37. 


COURT OF APPEAL 
(SINGLETON, DENNING AND Morarzis, L.J.J.) 
May 11-14, June 3, 1954 


SOUTHPORT CORPORATION v. ESSO PETROLEUM CO., LTD. AND 
ANOTHER 


Negligence—Res ipsa loquitur—Onus on defendants to disprove negligence— 
Pleading—Damage arising from stranding of vessel—Pleading of negligence 
in navigation—Stranding due to fractured stern frame—Not pleaded by 
defendants— Plaintiff's right to rely on negligence in relation to fracture. 

Nuisance—Ship—Discharge of oil to lighten vessel stranded in estwary— Damage 
to adjoining foreshore—Necessity—Need to prove negligence. 

Nuisance—Public nuisance—Discharge of oil to lighten vessel stranded in estuary 
—Damage to adjoining foreshore—Failure by defendants to prove inevitable 
accident. 

Trespass—Ship—Discharge of oil to lighten vessel stranded in estuary—Damage 
to adjoining foreshore-—Necessity— Need to prove negligence. 

A tanker approaching an estuary in weather which was not unusual developed 
a steering fault and stranded on a revetment wall in the estuary. Justifiably in 
view of the danger to the vessel and the crew, the master jettisoned four hundred 
tons of oil, which was subsequently deposited on the plaintiffs’ foreshore, causing 
The plaintiffs brought an action for damages for trespass, nuisance, and 
negligence equine the shipowners and the master, and on the allegation of negligence 
arare negligent navigation by the master. The defendants denied the negligence 
rh leaded that the stranding was attributable to the steering being out of control, 
wie was caused by the propeller’s striking “ some object." They denied t 
or nuisance. The cause of the steering being out of control was found as a fact 
to be a fracture of the stern frame of the vessel, fouling the propeller, but no 
evidence was given of how the fracture had come about 
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Hep: (i) (Morris, L.J., dissentiente) the stranding of the vessel was an accident 
such as did not pen in the ordinary course of things with a well-found vessel 
and the defendants not discharged the onus on them of explaining its occurrence, 
including the cause of the fracture of the stern frame: dictum of Erte, C.J., in 
Scott v. London Dock Co. (1865) (3 H. & C. 601), and (per Denntne, L.J.) The 
Merchant Prince ({1892] P. 179) applied; the plaintiffs’ failure to plead the 
defendants’ negligence in sending a vessel to sea with a fractured stern frame did 
not prevent their setting it up, because the defendants had not pleaded that that 
had been the cause of the stranding; and, therefore, the defendants were liable 
for negligence. 

(ii) liability in trespass or for nuisance, if it existed, would be destroyed by 
necessity unless there was negligence (per SinGLeTon, L.J.) or would arise only 
if there was negligence (per Morris, L.J.); the liability for trespass did not 
exist because the discharge of oil was not directly on to the plaintiffs’ foreshore 


(per Dennino, L.J.). 

Per DENNING, L.J.: as the discharge of oil did not involve use by the defendants 
of any land, it was not a private nuisance: dictum of Lorp Wricut in Sedleigh- 
Denfield v. O'Callaghan ({1940] 3 All E.R. 364), applied; but, as the oil was likely 
to be carried on to the shore to the prejudice and discomfort of Her Majesty's 
subjects, it was a public nuisance: Reg. v. Mutters (1864) (Le. & Ca. 491), and Scott 
v. Shepherd (1773) (2 Wm. BI. 892), applied; and as the defendants had failed to 
show that the discharge was an inevitable accident, i.e., a necessity which arose 
utterly without their fault, the defendants were liable to the ee therefor : 
Weaver v. Ward (1616) (Hob. 134), Dickenson v. Watson (1682) (T. Jo. 205), Wringe 
v. Cohen ({1939] 4 All E.R. 241), and Sadler v. South Staffordshire & Birmingham 
District Steam Tramways Co. (1889) (53 J.P. 694), applied. 

Decision of Devirn, J. (1953) (118 J.P. 1), reversed. 

AppEAL by the plaintiffs against an order of Devin, J., dated Oct. 21, 1953, 
and reported 118 J.P.1. 

The first defendants were the owners, and the second defendant was the 
master, of a tanker, the Inverpool, which had stranded on a revetment wall 
in the Ribble estuary, and from which oil had been discharged to lighten it. 
A deposit of the oil had done damage to the foreshore of the plaintiffs, who 
brought an action for damages for trespass and nuisance and negligence. The 
negligence alleged was negligent navigation by the second defendant, inter 
alia in entering the channel when the steering was erratic and the helm could 
not be got over, in that the tanker was caused to strike the revetment wall, 
and in causing the oil to be discharged overboard. The defendants denied 
negligence and alleged that the revetment wall had been struck because the 
steering had been out of control through the propellers twice striking “‘some 
object.”” Dervitry, J., found that : (i) the master was right in his decision to 
enter the channel! in spite of a defect which had appeared in the steering, in view 
of the impossibility of anchoring in the weather prevailing and of the danger 
of turning round ; (ii) the decision to jettison some of the cargo of fuel oil could 
not be criticised having regard to the situation of grave peril in which the master 
found himself after the stranding and to the danger of loss of life ; (iii) the stern 
frame of the vessel was fractured before the stranding took place (though there 
was no proof of the cause of fracture); and (iv) the fractured stern frame was 
the cause of the vessel getting out of control and stranding. He held that the 
plaintiffs had a good cause of action in nuisance, whether public or private, 
but to succeed must prove negligence in the defendants, and that the onus was 
on them and not on the defendants, who need show only that they had not been 
negligent and need not prove inevitable accident. As the plaintiffs could not 
prove the negligence pleaded, he dismissed the action. The plaintiffs appealed. 


Carpmael, Q.C., and Baucher for the plaintiffs. 
Nelson, Q.C., and G. B. H. Currie for the defendants. 
Cur. adv. vult. 
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June 3. The following judgments were read. 


SINGLETON, L.J.: This case concerns a small tanker called the Inverpool 
belonging to the defendants, which stranded in the Ribble estuary on Dec. 3, 
1950. The master, in order to float her, discharged about four hundred tons 
of fuel oil. The oil became deposited on the foreshore which belongs to the 
plaintiffs, Southport Corporation, and entered the Marine Lake, a feature of 
the foreshore. The deposit extended for a distance of about 7} miles, and 
varied in thickness from one inch to three inches, and in width from three feet 
to twenty feet, at one point amounting to one hundred feet. It became necessary 
to close the Marine Lake for a time and also parts of the foreshore, and it has 
cost the plaintiffs a substantial sum to make good the damage. They claimed 
damages against the owners and master of the tanker. They alleged that the 
deposit of oil on their property constituted a nuisance, or was a trespass, and, 
further, that there was negligence. Drvuiin, J., gave judgment in favour of the 
defendants, and the plaintiffs appeal to this court. 

I take the following statement of facts from the judgment of Devin, J.: 


“‘ The Inverpool is a steam tanker of 680 tons gross, 169 feet in length and 
thirty-one in beam. The engine is aft. Her master, Mr. McMeakin, and 
her chief engineer, Mr. Mackintosh, are both experienced seamen, and she 
was manned by a crew of eleven hands all told. She left Liverpool at 
7.30 on Dec. 3, 1950, with a cargo of 736 tons of heavy fuel oil. She has 
three tanks and her total capacity is eight hundred tons. She carried about 
120 tons only in her No. 1 tank forward, and the other two tanks were full. 
Her draft forward was nine feet, ten inches and aft fourteen feet, ten inches. 
She arrived at the Nelson Buoy at 11.40 and waited there for the tide. High 
water at Preston was at 17.17. She left the Nelson Buoy at 14.30, the weather 
then being clear, wind N.N.W. force 7 or 8, and a moderately rough sea. 
At about 14.45, when she was between the Gut Buoy and the Wall End Buoy, 
she shipped two or three very heavy seas over the port quarter and engine 
room. Up to that time she had been behaving normally in every way, and 
almost immediately after that, the master says, the steering without any 
apparent cause became very erratic, and she began sheering four to five 
points to starboard and to port. The engineer describes her as lurching 
badly, sliding from side to side. The master said the weather made it 
impossible to put a man along the deck to find out what was wrong with the 
steering gear. He asked the engineer to increase the pressure to the steering. 
The master continued on his course with some anxiety. At 15.05, when the 
ship was about halfway between Wall End Buoy and Salter’s Buoy, the 
engineer felt two violent blows on the propeller (metal hitting metal it sounded 
like) which he reported to the master. The ship was then, the master says, 
in mid-channel, and he did not think she had touched anything. The 
channel at this part is about six hundred feet wide. On the south side there 
is a revetment wall about seven or eight feet in width and of a height varying 
from three to six feet above datum. At this time there would be about 
fourteen or fifteen feet of water at Salter’s Buoy, so that there was eight to 
twelve feet of water over the wall. When the Inverpool had passed Salter’s 
Buoy—about half a mile, the master says, though the plaintiffs contend 
she had hardly passed it—she took a heavy sheer to starboard which could not 
be corrected and she ran aground on the revetment wall. It was then 15.15. 
She lay at right angles across the wall, about thirty feet of her length being 
over the other side of it while her stern was still afloat in the channel. 
The master did the obvious and natural thing and ordered the engines full 
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astern so as to back her off into the channel. Immediately the engines went 
astern, it was found that the propeller was fouling some hard objeet. There 
was the same noise as before. There was such vibration that the engineer 
feared the main steam pipe might fracture with the danger of scalding the 
engine crew. After a few minutes he reported this to the master, who told 
him he could stop. Thé master then regarded the position of his ship as 
extremely precarious. She was pounding on the wall and straining heavily. 
He thought she was in serious danger of breaking her back with probable 
loss of life as well as of the ship herself. Of course, she was on a rising tide, 
and there was a chance, great or small, that the water would lift her off. 
If the tide made to the predicted height (and in fact it was an inch over) 
there would be six or seven feet more water under the vessel within the next 
two hours. But the tide and the wind were pushing her on to the wall, and 
that would probably mean that she could not get off except by getting right 
over. The water would therefore have to rise enough to get her stern over, 
and her stern was drawing fourteen feet, ten inches. If the height of the wall 
where she was across it was, say, five feet, high tide would give her a 
theoretical clearance of about one foot. If the height was six or seven feet, 
as the master rightly or wrongly thought, the tide would not get her off. 
If it did not, her position bumping on a falling tide with her head and stern 
unsupported would be disastrous. 

“I do not think that the master made any precise calculations. His 
instinct was to get off as quickly as he could and the obvious way to do that 
was to lighten her. He had no relish for waiting about doing nothing to see 
if the tide would rescue him. At 15.25, therefore, he began discharging 
No. 1 tank. There was some suggestion that he lightened her forward 
first with the idea of putting her further down by the stern and thus inducing 
her to slide back into the channel. In fact he had to discharge that tank 
first because it was slack, and I do not think he was concerned about which 
way she came off so long as he got her off. The discharge of No. 1 was 
completed at 16.05 without getting the ship off the wall. At 16.15 he began 
on No. 3 tank, and when that was completed he had discharged rather over 
four hundred tons and raised the ship about 34 feet. At 17.30 she bounced 
along the wall (to use the master’s description) and went off it, coming to 
rest ona bank of sand. A survey report made later showed quite considerable 
hull damage which the ship must have sustained either on the wall or on the 
hard sand. The report showed also that the stern frame was very badly bent 
and fractured in two places, that one blade of the propeller was completely 
broken off and the other three blades broken at the tip.” 


I add this in order to make clear what the weather conditions were. The 
master of the Inverpool said that, when he left the Nelson Buoy, he was quite 
happy about going in. There were two other vessels near her, both of which 
made the journey up the channel to Preston. One was the Esso Suwannee, 
a motor tanker belonging to the defendants. Her master, who gave evidence 
for the defendants, said: 


“ They (the conditions) were not too good. The wind was blowing from 
the nor’ west and there was a fairly big sea . . . I thought the passage was 
quite negotiable. There was a bit of wind and you had to keep her up to the 
wind when going past the buoys...” 


He agreed “ not an unusually bad weather afternoon, but more than normal.” 
The other vessel was the Clyde Brae, whose master was called on behalf of the 
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defendants. He said that, when he left the Nelson Buoy soon after the Inverpool 
left, it was blowing a moderate gale and it was a pretty rough sea. In cross- 
examination he said it was the kind of weather you would frequently experience 
whether entering Preston or elsewhere. 

The plaintiffs alleged that the master of the Inverpool was guilty of negligent 
navigation in several respects, including: (a) in entering the channel when the 
steering was erratic and the helm could not be got over and was slow to move; 
(b) in that the tanker was caused to strike the revetment wall; (c) in that he 
caused about four hundred tons of oil to be discharged overboard. The learned 
judge rejected this part of the plaintiffs’ case. He came to the conclusion that 
it was a defect in the steering gear which caused the vessel to get out of control 
and which led to her coming on the wall. He added (118 J.P. 7): 


“The remaining point is much more difficult, because it has not proved 
possible to arrive at any clear conclusion as to what caused the defect in 
steering. It remains, the master said, a puzzle and a mystery to him. The 
plaintiffs say, therefore, that the defendants have failed to prove that they 
were not responsible for the loss. I approach the problem by considering, 
first, what relevant damage was found on the ship at her survey. The 
propeller blades were broken and so was the stern frame. If the stern frame 
was fractured or even cracked, it would be quite enough to account for the 
ship’s behaviour. Is there sufficient evidence to support the inference that 
the stern frame was fractured before the vessel stranded ? I think on the 
whole that there is. The damage could, of course, have been done as she was 
crossing the wall or afterwards onthe sand. But if I accept, as I do, the 
engineer’s evidence of the propeller fouling on two occasions when the stern 
was still afloat, first, between Wall End Buoy and Salter’s Buoy, and, 
secondly, just after the stranding, it points to the damage being done earlier. 
On both occasions it sounded as if the propeller was striking metal. That 
suggests that in two different places in the channel it was the same sort of 
metal object that was being struck, and, therei. re, that it was a metal object 
that was travelling with the ship. The defendants’ theory that the propeller 
was fouling a part of the stern frame that was loose or out of alignment 
fits in with this, and the theory is certainly not weakened by the fact that the 
stern frame was afterwards found to be fractured. I accept this theory 
and find as a fact that the stern frame was fractured before 15.05 when the 
propeller first fouled. I find that the fractured stern frame was the cause of 
the vessel getting out of control. 

“Is there evidence to show how the stern frame was fractured ? The 
defendants’ theory is that it was done by the two or three very heavy seas 
that she shipped at about 14.45. Assuming the stern frame to be sound, 
I cannot see how heavy seas could by themselves fracture it, and I am advised 
by the Elder Brother that they could not. They could, of course, if they 
drove the stern frame up against some hard object. The Elder Brother 
points out that between the Gut Buoy and the Wall End Buoy just about 
the bar, there are places where the ship would not have much water under 
her stern, and suggests as a possibility that the stern frame might have been 
broken against the bed of the channel. This hypothesis was not advanced 
at the trial and I feel now that it is too speculative for me to adopt in the 
absence of any supporting evidence from the master or engineer. ‘The 
plaintiffs’ theory is that the fracture was caused by the vessel striking the 
revetment wall owing to negligent steering at some point before that at 
which she grounded. I do not accept this. In the first place I am advised 
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that it is unlikely that she could have struck the wall in such a way as to 
damage her stern; the plaintiffs’ theory was put to the defendants’ witness, 
Mr. Evans, and the Elder Brother considers that Mr. Evans’s opinion on this 
point is correct. In the second place, I do not think it could have happened 
without the knowledge of the engineer, whose evidence I accept. Thirdly, it 
certainly could not have happened without the master’s knowledge; and 
while I do not want to decide the matter simply by accepting his evidence, 
the circumstances do not point to his telling a lie and I do not feel that he was. 
The evidence of the master of the Clyde Brae, a following ship, for what it 
is worth, bears out his story. On the evidence I am unable to say how the 
stern frame fractured. I may add that I do not accept the theory that the 
vessel's loss of control was due to sea damage done to some part of the steering 
gear such as the rods and chains along the deck. As in the case of the stern 
frame, | am advised that it is unlikely that the sea alone could do any 
serious damage. If it had, I should have expected it to be found in the 
survey; if there were any signs of it there, my attention was not drawn 
to them.” 


I am not sure on the evidence that it is right to say that the stern frame was 
fractured before the propeller first fouled, though it may have been so. Equally 
it may have been that the stern post was loose and that the fracture or fractures 
occurred later. The master said that there was nothing wrong with the steering 
until the vessel shipped two or three very heavy seas between the Gut Buoy 
and the Wall End Buoy, and that, thereafter, the steering became very erratic. 
He said that the vessel did not hit the wall before grounding, but soon after 


passing Salter’s Buoy she took a heavy sheer to starboard and so came on the 
wall. In cross-examination he was asked: “‘Q.—Do you know why your 
steering gear became difficult to use ?”, and he answered: “I am puzzled.” 
And: 


“Q.—But you do not know what caused your vessel to be slow in 
steering, do you? A.—TI do not. Q.—It remains a mystery to you? 
A.—It does. Q.—Can you suggest anything other than the revetment 
which could have caused the two heavy thuds reported by the chief 
engineer ? A.—Possibly the stern post was loose and possibly swinging 
and the propeller struck it. Q.—And I suppose that is the kind of thing 
which would be known to the chief engineer, would it not ? A.—About 
the stern post ? Q.—Yes. A.—I do not know . . . Q.—Now you say that 
after pumping out the oil you got no success having had to stop working 
the propeller astern because of the engineer’s report. What was that due 
to—striking, do you think ? A.—Striking the loose stern frame. Q.—It all 
depends on this loose stern frame, does it ? A.—Exactly. Q.—When did 
you first think of that one? A.—Which one? Q.—Striking the loose 
stern frame ? A.—I am saying that now. I did not know that at the time. 
Q.—Do you know it now ? A.—I know it now, yes. Q.—How do you know 
it ? A.—Because I saw the frame afterwards. Q.—-But the frame could 
have been broken in a number of ways, could it not ? A.—It could, yes. 
Q.—By being on the wall, for example ? A.—I think it had gone before 
that. . . Q.—When did you first form the opinion that it was the pro- 
peller striking the stern frame ? A.—After we had gone down to look what 
the ship was like. Q.—And have you always said that? A.—Yes, the 
marks of the propeller were on the stern frame: the marks of the propeller 
going round were on the stern frame. Q.—Did you make a report after 
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you got off? A.—Yes. Q.—Did you make any statement to that effect 

in that report ? A.—I think you will find it is marked on it. I am not quite 

sure at the moment. The marks were there definitely. The bottom of the 
stern frame was scored; the marks of the propeller were on it. Q.—It does 
not appear in your report, does it, captain ? A.—It is on one of my reports. 

Everybody saw it.” 

In further cross-examination, he said he only made one report. The report 
sets out the damage found, but does not mention the marks on the stern frame. 
The marks are referred to in a report of a Mr. Poole (the superintendent engineer 
of the shipowners) dated Dec. 10, 1950. Mr. Poole was not called as a witness 
by the defendants. The defendants did not disclose any survey report on the 
vessel. 

Now, the defendants by their defence had denied negligence, and they had 
further denied the creation of trespass or nuisance. They had not pleaded that 
the difficulty in steering arose through a loose stern frame or a damaged stern 
frame. Their case on the hearing was that the damage was done by two or 
three heavy seas shipped about 14.45. The finding of Devi, J., on this is 
(118 J.P. 8): 

“* Assuming the stern frame to be sound, I cannot see how heavy seas could 
by themselves fracture it, and I am advised by the Elder Brother that 
they could not.” 


The natural inference is that there was something wrong with the stern frame 
before the commencement of the voyage. What, then, is the position in law ? 
The submission made to the trial judge by counsel for the plaintiffs was that, 
in the circumstances, the defendants must explain the accident, or must show 
that the defect in steering was not their fault (see the judgment (ibid., 1207)), 
and he relied on The Merchant Prince (1). Counsel for the defendants submitted 
that no question of fitness of the ship entered into the case, as the only plea 
of negligence was directed against the master. I do not think that the decision 
in this case ought to turn on any question of pleading. If it had to do so, I 
should not regard the defendants’ pleading as complete in view of the facts 
known to them. Moreover, I would not think that there had been full discovery 
of documents. And the plaintiffs could know little of the facts which were 
within the knowledge of the defendants. It was really only on cross-examination 
of the master that the plaintiffs discovered the facts as they now appear. 

I look on the case in this way. The stranding of the vessel on the revetment 
wall was an unusual happening, something not likely to happen even in bad 
weather in this channel if proper care was taken. Other vessels made the journey 
successfully. Thus, an explanation is called for from the defendants. I think 
this was the opinion formed by the judge. He appears to have considered 
it was a case in which the doctrine of res ipsa loquitur applied, and he said 
(ibid., 9): 

“If the defendant offers a plausible explanation consistent with his 
diligence, the plaintiff is back where he was before and must show the 
greater probability of negligence.” 

Unfortunately, he did not apply that principle to the facts of the case, for he 
ended his judgment by saying that the only negligence alleged was against 
the master in respect of negligent navigation. Thus, he may be said to have 
determined the case on a question of pleading. If the defendants had pleaded 
that the trouble arose through looseness of, or a fracture of, the stern frame, 


(1) [1892] P. 9, 179. 
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there might have been a reply, and without doubt further discovery would 
have been sought. On the judge’s findings, the damage was caused by the 
fractured stern frame, which could not have been caused by heavy seas if the 
stern frame had been sound. This was a vessel which was said to have been 
new in 1925. It would appear that her stern post became loose, or the stern 
frame fractured, before she entered the channel. There is no evidence to show 
that that sort of thing happens in a well-found ship. It seems to me that we 
ought to assume that it is unlikely that such a thing will happen if proper care 
is taken. We know nothing as to the history of the Inverpool. No earlier survey 
reports have been produced. We do not know when repairs had last been done 
to her. (There is a somewhat nebulous remark as to her having been over- 
hauled in the previous March or April.) Nor is there any information as to 
what the condition as to possible looseness of the stern post was found to be 
afterwards. Counsel for the plaintiffs said that he left it to the defendants to 
show that they had taken proper care, relying on his submission. 

Is the explanation a plausible one consistent with diligence, to take the 
question posed by Dreviry, J. ? It is unnecessary, in my view, for the plaintiffs’ 
case to be put in the way Fry, L.J., put the case of The Merchant Prince (1) 
({1892] P. 189). I prefer the test laid down by Erzg, C.J., in Scott v. London 
Dock Co. (2) (3 H. &. C. 601): 

“There must be reasonable evidence of negligence. But where the thing 

is shown to be under the management of the defendant or his servants, and 

the accident is such as in the ordinary course of things does not happen 

if those who have the management use proper care, it affords reasonable 
evidence, in the absence of explanation by the defendants, that the accident 
arose from want of care.” 

That appears to me to be the position on the facts of this case. If the defen- 
dants have produced a reasonable explanation, equally consistent with negli- 
gence or no negligence, the burden of proving that the defendants were negligent, 
and that their negligence caused the damage, rests on the plaintiffs. Have the 
defendants produced such an explanation ? Counsel on their behalf submitted 
that it cannot be said that there is evidence of negligence whenever a vessel 
goes ashore in a storm. From that proposition, stated in general terms, I do 
not dissent. But the weather was not unusual. There is nothing to indicate 
that there were unusual, or unexpected, difficulties in the channel, or under 
the conditions encountered on that day. Other vessels made the journey up 
the channel successfully. It appears that the trouble arose through some fault 
in the stern post, or in the stern frame, of the vessel. There was no evidence 
to show that that is something which may happen in a well-found ship if proper 
care has been exercised in regard to her. Indeed, no evidence was directed to 
this side of the case. The defendants were content to rely on the fact that 
the master noticed nothing wrong with the steering until after the heavy seas 
were shipped. There is no evidence of any inspection, routine or other, 
beforehand. 

In the case of The Llanover (3) Buckni1, L.J., said (79 Lloyd’s Rep. 163): 

“On the undisputed evidence as to the circumstances leading up to the 
collision, it seems to me that a prima facie case of negligence is made out 
against the Llanover which she has failed to rebut. Her rebuttal rests 
on her evidence that her steering gear jammed, which made it impossible 

(1) [1892] P. 9, 179. 


(2) (1865), 3 H. & C. 596. 
(3) (1946), 79 Lloyd’s Rep. 159. 











118 LOCAL GOVERNMENT REVIEW REPORTS 419 


for her to keep out of the way. It is not sufficient for a ship to say: ‘My 
steering gear has jammed and therefore I can do nothing.’ I think that 
the burden is cast on her of showing that the jamming could not have 
been avoided by the exercise of reasonable care and skill on her part, or 
at least that she used all reasonable care and skill to prevent the jamming 
of the gear, and that it might reasonably have jammed for a cause which 
they could not have prevented by the exercise of reasonable care and skill.” 


I find this statement of Buckni11, L.J., most helpful. In the circumstances 
of the present case I cannot see that the defendants gave an adequate explana- 
tion of the happening in the absence of any evidence to show what the condition 
of the stern post, or of the stern frame, was at any time prior to the day of the 
stranding and without any evidence to show how the damage might have 
occurred, or as to what the condition of the parts was afterwards. They directed 
evidence to show that the steering might be affected by heavy seas, but they 
gave no evidence as to the likelihood of damage to the stern post or stern frame. 
It is not without interest to notice that no evidence was given in chief by the 
defendants’ witnesses as to this damage being the cause of trouble occurring 
in the steering; it was in the cross-examination of the master that it appeared. 
It cannot have come as a surprise to the defendants. It appears to me that, 
on the facts, the plaintiffs did give evidence which pointed to negligence on 
the part of the defendants, and that the case was not answered. I have come 
to the conclusion that the plaintiffs’ claim should succeed, and that the appeal 
should be allowed. 

I do not propose to consider the claim made on the basis of nuisance or trespass. 
Assuming that either is right, the defence of necessity would, in my view, 
destroy it. But, again, the defendants could not avail themselves of that defence 
if the whole trouble was due to their negligence. And it is on the issue of negli- 
gence that the case falls to be decided. I would add that I cannot accept the 
submission of counsel for the defendants that no duty is owed by those on, or 
responsible for, a ship to persons, whether owners or occupiers, on shore. 
There is a duty to act reasonably—in other words, a duty not unnecessarily 
to do an act which any reasonable person in charge of a ship would know to 
be likely to cause injury to those on shore. In my opinion, judgment should 
be entered for the plaintiffs with damages to be assessed. No distinction was 
drawn between the position as between the defendants, but, as the judge 
acquitted the master of any negligence in the navigation of the ship, it may be 
better that judgment should be entered against the owners, though if any 
question arises on that we will hear the learned counsel. 


DENNING, L.J.: This is one of those cases, rare nowadays, where much 
depends on ascertaining the proper cause of action, particularly in regard to 
the burden of proof. The plaintiffs allege that the deposit of oil on their fore- 
shore was either a trespass to land, or a nuisance, or that it was due to negli- 
gence. The judge seems to have thought that it did not matter much what 
was the proper cause of action. It all came back in the end to the universal 
tort of negligence. The action was, he said (118 J.P. 6), 


“to be treated in the same way as any running-down or collision case 
in which the plaintiff alleges negligence.” 
I do not share this view, and will give my reasons. 


(1) Trespass to land. In order to support an action for trespass to land, the 
act done by the defendant must be a physical act done by him directly on to 
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the plaintiff's land. That was decided in the year 1498 in the Prior of South- 
wark’s Case (1) which is conveniently set out in Mr. Frroor’s book on the 
History anp SourcEs oF THE Common Law, p. 87. The prior complained 
because the defendant, who was a glover, had made a lime pit for calf-skins 
so close to a stream as to pollute it. It was held that, if the glover had dug 
the lime pit in the prior’s soil, the action ought to be in trespass, but, if it was 
made in the glover’s soil, it should be in case. The same distinction was taken 
in 1726 in Reynolds v. Clark (2) where the defendant put a rainspout on his 
house from which water poured on to the walls of the plaintiff’s house and 
rotted them. The plaintiff brought an action for trespass, but failed because 
he should have brought an action on the case. The reason was because the 
prejudice to the plaintiff was not immediate, but consequential. Quite recently, 
in 1946, in Read v. J. Lyons & Co., Lid. (3), Viscount Stmon affirmed the same 
distinction when he observed ({1946] 2 All E.R. 474) that: 


“The circumstances in Fletcher v. Rylands (4) did not constitute a case 
of trespass because the damage was consequential, not direct.” 


Applying this distinetion, I am clearly of opinion that the plaintiffs cannot 
here sue in trespass. This discharge of oil was not done directly on to their 
foreshore, but outside in the estuary. It was carried by the tide on to their 
land, but that was only consequential, not direct. Trespass, therefore, does 
not lie. 

(2) Private nuisance. In order to support an action on the case for a private 
nuisance, the defendant must have used his own land or some other land in 
such a way as injuriously to affect the enjoyment of the plaintiff’s land. 
Lorp Wricut in Sedleigh-Denfield v. O'Callaghan (5) said ([{[1940] 3 All E.R. 
364): 

“The ground of responsibility is the possession and control of the land 
from which the nuisance proceeds.” 


Applying this principle, it is clear that the discharge of oil was not a private 
nuisance, because it did not involve the use by the defendants of any land, 
but only of a ship at sea. 


(3) Public nuisance. The term “ public nuisance ” covers a multitude of sins, 
great and small. An instructive collection of precedents will be found in 
Joserx Currry’s Crrumat Law (1826), vol. 3, pp. 607 et seq. Suffice it to say 
that the discharge of a noxious substance in such a way as to be likely to affect 
the comfort and safety of Her Majesty’s subjects generally is a public nuisance. 
That was decided in Reg. v. Mutters (6) where the owner of a quarry in Torquay, 
while blasting out the rock, put an excessive amount of gunpowder into a hole, 
and the ensuing explosion was so great as to scatter rocks and stones into the 
houses and gardens of people in the neighbourhood and on to the road. He 
only did it on one isolated occasion, but he was convicted at the Devon sessions 
of a public nuisance, and a strong court consisting of Potiock, C.B., WILLEs, J., 
CHANNELL, B., Bytes and Sur, JJ., upheld the conviction. This recalls the 
celebrated case of Scott v. Shepherd (7), where the defendant threw a lighted 


(1) (1498), ¥.B. 13 Hen. 7, p. 26, fol. 4. 
(2) (1725), Fortes Rep. 212 (92 E.R. 822). 
(3) [1946] 2 Ail E.R. 471; [1947] A.C. 156. 
(4) (1866), 30 J.P. 436; L.R. 1 Exch. 265; affd. H.L. sub nom. Rylands v. Fletcher, 
(1868), 33 J.P. 70; L.R. 3 H.L. 330. 
(5) [1940] 3 All E.R. 349; [1940] A.C. 880. 
(6) (1864), 28 J.P. 804. 
(7) (1773), 2 Wm. Bl. 892 (96 E.R. 525). 
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squib into a crowded market house, and it was thrown from one stallholder 
to another until it put out the plaintiff’s eye. The defendant there was, I think, 
guilty of a public nuisance, and the plaintiff could have sued him in case. 
BLacKsTonE, J., thought that case, and not trespass, would lie against Shepherd, 
and I agree with him. Those cases concerned, it is true, the discharge of explosives 
which affect the safety of Her Majesty’s subjects, whereas the discharge of oil 
only affects their comfort, but that is only a distinction in the kind of the 
nuisance, not in the principle of it. 

Applying the old cases to modern instances, it is, in my opinion, a public 
nuisance to discharge oil into the sea in such circumstances that it is likely to 
be carried on to the shores and beaches of our land to the prejudice and discomfort 
of Her Majesty’s subjects. It is an offence punishable by the common law. 
Furthermore, if any person should suffer greater damage or inconvenience 
from the oil than the generality of the public, he can have an action to recover 
damages on that account, provided, of course, that he can discover the offender 
who discharged the oil. This action would have been described in the old days 
as an action on the case: see Anon. (1) (1535) Y.B. 27 Hen. 8, p. 27, fol. 10: 
Frroot, p. 98; but it is now simply an action for a nuisance. I realise that by a 
statute passed in 1922 (the Oil in Navigable Waters Act, 1922) the discharge of 
oil in navigable waters has been made an offence punishable summarily; but 
that does not mean that it is not also a public nuisance by the common law. 
Applying these principles, it seems to me plain that the discharge of four hundred 
tons of oil into the estuary of the River Ribble was a public nuisance. It would, 
obviously, be thrown up on some part of the coast. Indeed, the master accepted 
the likelihood of the oil reaching the Southport foreshore. The defendants can, 
therefore, properly be called on to account for it. 

(4) Burden of proof. One of the principal differences between an action for 
a public nuisance and an action for negligence is the burden of proof. In an 
action for a public nuisance, once the nuisance is proved and the defendant is 
shown to have caused it, then the legal burden is shifted on to the defendant 
to justify or excuse himself. If he fails to do so, he is held liable, whereas, in 
an action for negligence, the legal burden in most cases remains throughout 
on the plaintiff. In negligence the plaintiff may gain much help from provisional 
presumptions like the doctrine of res ipsa loquitur, but, nevertheless, at the end 
of the case the judge must ask himself whether the legal burden is discharged. 
If the matter is left evenly in the balance, the plaintiff fails. But in public 
nuisance, as in trespass, the legal burden shifts to the defendant, and it is not 
sufficient for him to leave the matter in doubt. He must plead and prove a 
sufficient justification or excuse. 

(5) Justification or excuse. The defendants seek to justify themselves by 
saying that it was necessary for them to discharge the oil because their ship was 
in danger. She had been driven by rough seas on to the revetment wall, and it 
was necessary to discharge the oil in order to get her off. If she had not got off, 
lives might have been lost. This is, no doubt, true at that stage in the story, 
but the question is: How came she to get on the wall ? If it was her own fault, 
then her justification fails, because no one can avail himself of a necessity produced 
by his own default. Where does the legal burden rest in this respect ? Must the 
plaintiffs prove that the ship was at fault in getting on to the wall, or must the 
ship prove that she herself was not at fault ? In my opinion, the burden is on 
the ship. She does not justify herself in law by necessity alone, but only by 
unavoidable necessity, and the burden is on her to show it was unavoidable. 


(1) (1535), ¥.B. 27 Hen. 8, p. 27, fol. 10. 
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Public nuisance is, in this respect, like unto a trespass, as to which it was said 
by the Court of King’s Bench as long ago as 1616 in Weaver v. Ward (1) (Hob. 
134) that no man shall be excused “ except it may be judged utterly without 
his fault.”” The court added (ibid.) that, as a matter of pleading, it is for the 
defendant to 


“set forth the case with the circumstances, so as it had appeared to the 
court that it had been inevitable, and that the defendant had committed no 
negligence to give occasion to the hurt.” 


To the same effect is the case of Dickenson v. Watson (2) where the defendant, 
who was a tax collector on his rounds, discharged a gun and put out the plaintiff’s 
eye. The court held that (T. Jo. 205) 


“‘ the defendant shall not be excused without unavoidable necessity, which 
is not shown here.” 


To take a modern instance, if a cricketer hits a ball out of the ground and it 
falls on to the head of someone walking along the road—or on to someone’s 
greenhouse—he is liable in trespass. He could not hope to show that it was an 
unavoidable necessity for him to hit the ball so hard. 

Those were, it is true, cases in trespass. But the same principle applies to 
cases of public nuisance. That is shown by Tarry v. Ashton (3), where a lamp 
which projected over the Strand fell on to a passer-by (which Lorp Wricrr 
has said was a private action for a public nuisance: Sedleigh-Denfield v. 
O'Callaghan (4) ({1940] 3 All E.R. 366); and also by Wringe v. Cohen (5), where 
the gable of a house next the highway was blown down in a storm (which was 
treated by this court as a public nuisance). In both cases the defendant was 
held liable because his premises were in a defective state. He did not know of 
the defect, and he was not negligent in not knowing, but, nevertheless, he was 
liable because he did not prove any sufficient justification or excuse. He did not 
prove inevitable accident. Likewise in Sadler v. South Staffordshire & Birmingham 
District Steam Tramways Co. (6), a tram going along the highway ran off the 
track because the points were defective. The jury acquitted the tramway 
company of negligence, but they were held liable because they could not prove 
inevitable accident. Applying these cases, I am of opinion that the defendants 
can only escape liability if they can prove that the discharge of oil was an un- 
avoidable necessity, i.e., a necessity which arose utterly without their fault, 
in other words, that they committed no negligence to give occasion to it. 

(6) The failure of the steering. The question is, therefore, whether the ship 
has proved that it was not her fault that she got on the wall. She has given the 
circumstances in which she got there. Her steering gear had failed half an hour 
previously. She was lurching about in the channel out of control and finished 
up on the wall. But why did her steering gear fail ? She has never attempted 
to explain it. The judge thinks it failed because the stern frame fractured. No 
one can doubt that the stern frame should not have fractured. Why did it 
fracture ? The seas themselves were not rough enough to do it. There must 
have been some other cause, but what was it ? Several suggestions have been 
made. It may be that she hit the bed of the channel. It may be that there was 
a latent defect in the metal. It may be that there was a latent defect which 


(1) (1616), Hob. 134; 80 E.R. 284. 
(2) (1682), T.Jo. 205; 84 E.R. 1218. 
(3) (1876), 40 J.P. 439; 1 Q.B.D. 314. 
(4) [1940] 3 All E.R. 349; [1940] A.C. 880. 
(5) [1939] 4 All E.R. 241; [1940] 1 K.B. 229. 
(6) (1889), 53 J.P. 694; 23 Q.B.D. 17. 
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could have been discovered by reasonable examination and inspection. But 
whatever the cause, the defendants have not shown that it happened without 
their fault. They have, therefore, not discharged the burden on them. They 
are liable for the nuisance which they caused. That is sufficient for the decision 
of this case, but I proceed to consider the case in negligence. 

(7) The rule in The Merchant Prince (1). Although in negligence the legal burden 
in most cases remains throughout on the plaintiff, nevertheless there are some 
exceptional cases where the legal burden is shifted on to the defendant. It is 
shifted in those cases which fall within the rule in The Merchant Prince (1). In 
that case a steamship under way in broad daylight ran into a ship at anchor 
in the Mersey. No one can doubt that if it was done deliberately it was a trespass. 
Alternatively, if the steamship was out of control by her own fault in a crowded 
river, with the steering gear jammed, she was a public nuisance. In the further 
alternative, if she was in control she must have been negligent. Those being 
the only possible alternatives, it appeared on her own showing that her steering 
gear was jammed and she was out of control. She was, therefore, called on to 
answer for her dangerous condition as if it had been a public nuisance. That is 
how Str WALTER PHILLIMORE put it in argument when he said ({1892] P. 183): 


“*... the machine was dangerous, and the defendants are liable for using 
it in a crowded river like the Mersey.” 


The Court of Appeal accepted his argument and put the legal burden fairly and 
squarely on the defendants. The cause of action was laid only in negligence, 
but the facts shifted the legal burden on to the defendants just as if it were a 
case of trespass or public nuisance. Lorp EsHer, M.R., said (ibid., 187): 


“He can only get rid of that proof against him by showing inevitable 
accident, that is by showing that the cause of the collision was a cause not 
produced by him, but a cause the result of which he could not avoid.” 


That decision followed an earlier decision to the like effect by Lornp HERScHELL, 
L.C., in The Annot Lyle (2), and it has since been repeatedly applied both in the 
Court of Admiralty and in this court, notably in The Dageid (3). I do not think 
we should admit of any doubt on a rule which is at once so just and so convenient. 
It applies, not only to a ship at sea, but also to a lorry or a horse and cart which 
gets out of control and runs off the road into a house. If there is no other traffic 
about, the lega! burden is on the defendant to prove inevitable accident: see 
Mitchell v. Allestry (4), Illidge v. Goodwin (5) (per Tuvpat, C.J., 5 C. & P. 
192), and Hendry v. M’ Dougall (6) (1923 S.C. 385, 386). The fact of running 
into the house calls, not merely for an explanation consistent with diligence, 
as McCarprEg, J., thought in Gayler & Pope, Lid. v. B. Davies & Son, Lid. (7), 
but for proof of inevitable accident. I realise that in Fletcher v. Rylands (8), and 
River Wear Comrs. v. Adamson (9), Lonp BLACKBURN seems to put the burden 
rather differently, but that was before The Merchant Prince (1) had settled 
the law on the point. 


(1) [1892] P. 9, 179. 
(2) (1886), 11 P.D. 114. 
(3) (1947), 80 Lloyd’s Rep. 517. 
(4) (1676), 3 Keb. 650 (84 E.R. 932). 
(5) (1831), 5 C. & P. 190; 172 E.R. 934. 
(6) 1923 S.C. 378. 
(7) [1924] 2 K.B. 75. 
(8) (1866), 30 J.P. 436; L.R. 1 Exch. 265; affd. H.L. sub nom. Rylands v. Fletcher, 
(1868), 33 J.P. 70; L.R. 3 H.L. 330. 
(9) (1877), 42 J.P. 244; 2 App. Cas. 743. 





Justice of the Peace and Local Government Review Reports, September 25, 1954. 


424 JUSTICE OF THE PEACE AND Vol. 


Applying The Merchant Prince (1), we find here that the ship ran on to the 
revetment wall. If the steering gear was in order, that was plain negligence. 
The ship seeks to escape from this charge of negligence by saying that her 
steering gear had failed and she was out of control. But that is no answer unless 
she proves—and the legal burden is on her to prove—that it was no fault of hers 
that the steering gear had failed. She has not discharged that burden, or even 
attempted to discharge it. She is, therefore, liable. 

(8) Res ipsa loquitur. If, contrary to my view, the legal burden was on the 
plaintiffs throughout to prove that the ship was in fault, I must say that the 
facts, to my mind, speak for themselves. The steering gear of the ship went 
wrong. It ought not to have gone wrong if those having the management of 
the vessel used proper care. The defendants have not given any explanation 
of how it could go wrong, consistent with due diligence. Surely, if they had had 
proper examinations and surveys of the ship, the stern frame would not have 
fractured. The inference of negligence should, I think, plainly be drawn. I 
agree with all that Smvcteton, L.J., has said on this part of the case. 

(9) The pleadings. The defendants say that they came to the court to meet 
a charge of negligent navigation on the part of the master, not a charge of negligent 
inspection and overhaul by the owners. This point so impressed the judge 
that he decided in their favour on account of it. I do not agree with it. The 
plaintiffs made a prima facie case of negligent navigation by the master by 
showing that he went on to the wall. The defendants in their pleading sought 
to attribute that to the steering gear being out of control because the propeller 
had twice struck “some object”. That would lead anyone to think that it 
struck a submerged object, such as a rock or a piece of wreckage. No one would 
think that they were referring to a fractured stern frame. If they had done so, 
the plaintiffs would, no doubt, have retorted with the charge that they should 
not send a ship out in such a condition that the frame might fracture. The 
defendants cannot complain of omissions in the plaintiffs’ pleading when it was 
their own reticence which led to it. I may add that, even on this point of pleading, 
The Merchant Prince (1) is in the plaintiffs’ favour, because I have referred to 
the record of the case and find that the plaintiffs there only pleaded negligent 
navigation. They pleaded (para. 3) that the Merchant Prince struck the Catalonia 
a heavy blow; (para. 4) that a good look-out was not kept; (para. 5) that the 
Merchant Prince neglected to keep clear of the Catalonia; (para. 6) that she was 
being navigated at too high a rate of speed; and (para. 7) she did not stop or 
reverse her engines. Nothing was alleged about a defect of the machinery or 
bad management of the machinery. Yet the plaintiffs succeeded because 
negligence in that respect was not disproved by the defendants. 

(10) In conclusion I would say that the plaintiffs know nothing of what 
happened on board ‘the ship except that it discharged oil which polluted their 
foreshore. It is only just and reasonable that the shipowners should pay the cost 
of cleansing the foreshore unless they can show that they were no way in fault; 
and that they have not done. I am of opinion that, whether the case is put in 
nuisance or negligence, the plaintiffs should succeed. I would allow the appeal 
and enter judgment against the defendants. 


MORRIS, L.J.: The voyage of the Inverpool on Dec. 3, 1950, was at first 
uneventful. Leaving Liverpool at 7.30 in the morning, bound for Preston, 
she arrived at the Nelson Buoy at 11.40. It was necessary to wait for the rising 
tide. The weather was “a bit too rough for dropping the anchor”, and so 


(1) [1892] P. 9, 179. 
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Captain McMeakin turned the vessel round, head to sea, put her on “slow”’, 
and kept marking time for nearly three hours off the buoy. The steering of the 
vessel had been, and continued to be, normal. It was, apparently, too rough 
for the pilot boat to come out. At 14.30 the vessel started to make her way 
towards the channel of the Ribble. The time of starting required to be determined 
by relation to the time of the high water at Preston. No suggestion is made 
that the timing was in any way wrong. The Inverpool proceeded at half-speed. 
The Gut Gas Buoy, which is about two miles from the Nelson Buoy, was passed, 
and then at about 14.45, while proceeding towards the Wall End Buoy, two or 
three very heavy seas were shipped. An immediate result, and one which 
surprised Captain McMeakin, was that the steering suddenly became very 
erratic; the vessel began to sheer both to starboard and to port; the sheering 
was to an extent of about four points. At about 15.05, when the vessel was 
about half-way between the Wall End Buoy and Salter’s Buoy, came the incident, 
reported by the engineer to the captain, when there were two violent blows on 
the propeller which sounded like metal hitting metal. Ten minutes later the 
vessel ran aground on the revetment wall. The situation then was fraught 
with great danger. The lives of those on board were in peril; the ship was in 
jeopardy. In the predicament then existing the decision of the captain to 
pump out oil was manifestly justified. In the result lives were saved. The vessel 
went over the wall and came to rest on a bank of sand. The fate of the vessel 
was in the balance for some days thereafter during which it seemed doubtful 
whether she would again ride her element, but eventually she was refloated and 
was towed to Preston on Dec. 8. 

Gratitude for deliverance apart from other instincts might have inspired a 
desire to reimburse the plaintiffs the amount of the expense to which they were 
put in clearing the oil which came unwanted and unwelcome to their shore and 
to their lake. The misfortunes which befell the owners of the ship arose in the 
course of their commercial pursuits. The plaintiffs had no concern in the carriage 
of the oil—save that it should be carried securely. But considerations other than 
the legal ones are not for the court and may not be fully known. After corres- 
pondence had taken place in the course of which the owners of the Inverpool 
stated that she stranded during very heavy weather in circumstances outside 
the control of the master and crew, and repudiated the suggestion that there had 
been negligence in the navigation, management and control of the vessel, legal 
proceedings were begun against the owners of the ship and her captain. 

The shores and other property of the plaintiffs are in proximity both to the 
sea and to the channel of the Ribble. Those who own seashores or land near to 
the sea are inevitably subject to certain hazards. If a ship founders in a gale 
or is blown ashore and battered by the elements, the shore may be strewn with 
debris or with cargo; the consequences may be disagreeable. But this is a risk 
which is recognised both in fact and, I think, in law. If the Inverpool had been 
caught in a hurricane and had been sunk, and if her whole cargo of oil had 
been carried to and precipitated on the plaintiffs’ shore and if no fault were alleged 
against the ship, I cannot think that in law the plaintiffs would have a claim. 
They would not be able to assert negligence, and it would not avail to complain 
of nuisance or of trespass. They would be enduring one of the risks to which the 
owners of property so situate are subject. The law was stated by BLacKBURN, J., 
in Fletcher v. Rylands (1) (30 J.P. 437): 


“ Traffic on the highways, whether by land or sea, cannot be conducted 


(1) (1866), 30 J.P. 436; L.R. 1 Exch. 265; affd. H.L. sub nom. Rylands v. Fletcher, 
(1868), 33 J.P. 70; L.R. 3 H.L. 330. 
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without exposing those whose persons or property are near it to some 
inevitable risk, and that being so those who go on the highway, or have 
their property adjacent to it, may well be held to do so, subject to their 
taking upon themselves the risk of injury from that inevitable danger; 
and persons who by the licence of the owners pass near to warehouses where 
goods are being raised or lowered, certainly do so subject to the inevitable 
risk of accident. In neither case, therefore, can they recover without 
proof of want of care or skill occasioning the accident; and it is believed 
that all the cases in which inevitable accident has been held an excuse 
for what prima facie was a trespass, can be explained on the same principle, 
namely, that the circumstances were such as to show that the plaintiff 
had taken the risk upon himself.” 


It was doubtless with a recognition of this position that the plaintiffs sought 
to establish that there had been negligence in the navigation, management 
and control of the vessel. They alleged that the master had been negligent. 
In the statement of claim, they further pleaded that the defendants were liable 
for nuisance and trespass. But in the circumstances of this case I do not think 
that the claim of the plaintiffs is advanced by the inclusion of these words: 
liability can only attach, in my judgment, if there was negligence. If the ship, 
while sailing in placid seas near Southport, had for no good reason deliberately 
decided to pump out a quantity of oil on to the sea and had done so in 
circumstances in which, by the action of the tide or the wind, the oil would be 
carried on to the Southport shore, I consider that there would have been a 
good cause of action in trespass or nuisance. There may be trespass if some- 
thing is placed on land. But equally I think that there may be trespass if 
something is thrown on land or if the force of the wind or of moving water is 
employed to cause a thing to go on to land: see the judgment of Parker, J., 
in Jones v. Llanrwst Urban Council (1). In the illustration that I have sup- 
posed, the affliction of the owners of the land would not be of the kind or 
quality to the risk of which those owning property near to the sea would deem 
themselves or ought reasonably to be subject. Such a deliberate and unwar- 
ranted outpouring could not be regarded as being a natural incident of naviga- 
tion. It is true that in the present case, when the Inverpool was stranded on 
the wall, the decision to pump out oil was a calculated one. The plaintiffs 
contended that the decision was unreasonable and need never have been taken. 
After hearing the evidence the learned judge rejected this contention. In my 
judgment, he rightly rejected it. In the situation in which the ship was placed 
it was necessary and proper to jettison. But the plaintiffs advanced further 
contentions by reference to an earlier phase in the story. On the assumption 
that, having got on to the wall, it was necessary to jettison, they urged that 
the vessel ought never to have got on to the wall, for, they said, she ought never 
to have entered the channel. The issue so raised required a consideration of 
much evidence. The learned judge came to the conclusion that the allegation 
that it was negligent to enter the channel (having regard to what had happened 
to the ship at and after 14.45) also failed. Every other allegation of negligence 
likewise failed. I see no reason to differ from the conclusions of fact reached 
by the learned judge in regard to all these allegations. 

If the plaintiffs had in effect simply said: ‘‘ You deliberately poured out 
oil near to our shore in such manner that the tide would carry the oil on.to our 
shore, as it did, and you are, therefore, liable in nuisance or trespass unless 
you can excuse yourselves ”’, it is possible that the defendants could have been 


(1) 75 J.P. 68; [1911] 1 Ch. 393. 
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required to assume the onus of proof and to show that they became under 
necessity to jettison oil without any negligence on their part. The defendants 
might then have had to decide at what stage to take up matters of proof, 
and how exhaustively to anticipate ail points that might be raised. But the 
litigation never developed at all in that way or on those lines. The plaintiffs 
set out their case and then sought to prove it. They called a series of witnesses. 
The position was that, if at 15.15, as matters then stood, the pumping out 
of oil was unjustifiable, the plaintiffs would succeed in their action. They 
fought that issue and failed in regard to it. But if it was as a result of negligence 
that the ship became in the predicament in which she found herself at 15.15, 
then likewise the plaintiffs would succeed. Accordingly, the plaintiffs quite 
naturally and properly alleged that that was the position. They set out to 
show that there had been negligence. They carefully specified and stated the 
negligence that they alleged. I see no reason to think that the course adopted 
by the plaintiffs was other than entirely appropriate and correct, and no 
criticism has been made, or is made, of their pleadings. Indeed, I think that 
it is virtually common ground in the proceedings that, if there was negligence, 
then there would be liability in the defendants. Negligence would be the founda- 
tion of a direct claim and would render unavailing any contention that the 
discharge of oil was an inevitable incident of navigation or was unavoidably 
necessary. With full appreciation of this, the plaintiffs recited and tabulated 
the many and various respects in which they alleged that there had been negli- 
gence. In so doing they, so to speak, chose and fixed the agenda for the trial. 
Their suggestion was that there had been “ negligent navigation, management 
and control of the said oil tanker” by the second-named defendant. 

Careful investigation followed in regard to all the points raised. The learned 
judge did not think that there had been negligence. I cannot think that the 
plaintiffs can fairly say in these circumstances that the defendants must fail 
because they have not shown that they were not negligent in some way not 
alleged. The case for the plaintiffs really is that the defendants did not disprove 
that the vessel was ill-found when she left Liverpool. But the plaintiffs did not 
allege that she was: they did not so allege either before the case began or during 
the case, save that at the trial they relied on the authority of The Merchant 
Prince (1), to which I will later refer, and claimed that the burden of proof 
shifted so as to require the defendants to explain what had happened and to 
prove inevitable accident. The defendants gave evidence that the ship had 
behaved normally from 7.30 a.m. until she was struck by heavy seas. Captain 
Davies, who was called for the plaintiffs, said that he thought that a captain 
would know when he left the Nelson Buoy whether his ship was steering all 
right. I would have thought that a reasonable inference was that the later 
events and the damage that was subsequently found in the vessel were caused 
in some way as a result of the heavy seas. No one can say exactly when, where 
and how particular features of damage were sustained. There was the question 
of the broken stern frame. The learned judge negatived the suggestion that 
the fracture was caused by the direct action of the waves. But the vessel 
had a draught of fourteen feet, ten inches, aft, and at places in the channel 
there was not much water under her stern. Having regard to this fact and to 
the weather conditions, the suggestion of the Elder Brother that the stern 
frame may have been broken against the bed of the channel is highly significant. 
The learned judge pointed out that the possibility that there was some defect 
in the stern frame which made it liable to fracture could not be excluded. 


(1) [1892] P. 9, 179. 
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But the view, or theory, that was put forward by the plaintiffs was that the 
fracture was caused by the vessel striking the revetment wall owing to negli- 
gent steering at some point before that at which she grounded. The learned 
judge did not accept that view. I consider that his conclusion that the 
propeller fouled after the stern frame was fractured and that the fractured 
stern frame was the cause of the vessel getting out of control is a reasonable 
one. But no one can be sure. The fact that the cause of the fracturing of the 
stern frame cannot be precisely stated does not lead me to the view that there 
was anything wrong with the stern frame before the commencement of the 
voyage. I form the view that the vessel became damaged, with the results 
that followed, because of the sea and weather conditions that beset her, though 
the times and causes of under-water occurrences may never be known. The 
theory seems to me to be a very reasonable one that the fracture to the stern 
frame was just before 15.05 when the propeller first fouled. If the stern frame 
fractured at about that time, the vessel being positioned as she then was, and 
being subject to the severe conditions which prevailed, I do not think that 
there should be any inference or assumption that the occurrence came about 
through any lack of care either at the time or previously. 

The first witness called by the plaintiffs was the harbour master of the Preston 
Docks. He gave evidence that he saw the vessel on Monday, Dec. 4, when she 
was high and dry on the sand. He noticed that the stern post of the rudder was 
fractured and that the rudder was twisted, and that there was damage to the 
propeller. If the plaintiffs had wanted to contend that any of these circumstances 
suggested that the ship was ill found or was in defective condition when she 
began her voyage, they could have done so and they could have asked for any 
documents or survey reports that they desired to see. The defendants could 
then have addressed themselves to such matters. The case that the plaintiffs 
presented was that the defendants were vicariously liable for the negligent 
navigation of the captain. It would have been another and quite different case 
if the plaintiffs had said that the defendants were themselves to blame in that 
they had sent their captain to sea in a faulty ship. A further possibility might 
have been for them to submit that it was for the defendants to begin and to show 
that each and every conceivable avenue of criticism was a cul-de-sac. As it was, 
the plaintiffs called two witnesses with considerable experience of the navigation 
of large liners. Captain Davies thought that, as there was something wrong 
with the steering, it was a very hazardous operation to attempt to enter a narrow 
channel in the weather conditions prevailing. He thought that the two thuds 
heard at 15.05 must have been caused by the stern or the propeller striking the 
revetment wall. He had seen the survey reports of the damage, and agreed that, 
if the stern frame came adrift, the propeller could easily foul the stern frame. 
Both he and Captain Hartley, who was also called for the plaintiffs, gave evidence 
in support of the various allegations of negligence which were put forward. On 
a consideration of their evidence, and of all the evidence called by the defendants, 
the learned judge rejected all the allegations of negligence. There were many 
of them. They inchuded an allegation that the master had failed to make and 
keep himself acquainted by chart or otherwise with the presence and situation 
of the revetment wall. The plaintiffs did not assert that it was a defective or 
ill-found vessel that had sailed from Liverpool. Captain McMeakin had been 
master of the Inverpool for twenty-six years. Mr. Mackintosh had served as an 
engineer in her ever since she was built in 1925. They were both well qualified 
to know of her performances and to know the feel of her, and to know whether 
there was anything wrong with her. They would both have been well competent 
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to answer any questions as to whether there were any defects in the condition 
of their vessel. 

The case of The Merchant Prince (1) was different from the present case. In 
broad daylight the Merchant Prince ran into a ship at anchor in the River Mersey. 
An action of damage by collision was brought. By the defence the collision 
was admitted, but it was pleaded that the cause was that the steering gear did 
not act and that it failed to act ({1892] P. 179): 

“in consequence of some latent defect, or obstruction, which could not 
have been ascertained or prevented by the exercise of any reasonable care 
or skill on the part of the defendants, and that the collision and damage 
were caused by inevitable accident.” 

In The Marpesia (2) inevitable accident was said to be (L.R. 4 P.C. 220): 


“. .. that which the party charged with the offence could not possibly 
prevent by the exercise of ordinary care, caution, and maritime skill.” 

On the pleadings in The Merchant Prince (1) it was held at the trial that it was 
for the defendants to begin and to prove what they had pleaded. It seems 
clear that, where one ship is riding at anchor and another ship in motion collides 
with her, the ship in motion is prima facie liable, and can only escape from 
liability by showing inevitable accident: see per Fry, L.J., in The Schwan, 
The Albano (3) ({1892] P. 431). In The Indus (4) the law was stated by Lorp 
Esuer, M.R., as follows (12 P.D. 47): 

“ It is the duty of a vessel in motion to keep clear of one at anchor, if the 
latter can be seen, and if she does not keep clear then she must show good 
cause for not doing so. In what way, then, could the defendants justify 
themselves ? They could say that everything was done which could be done 
by careful seamen, but that some overwhelming storm occurred which 
prevented the ship from being navigated as she ought to have been. They 
could say that an entirely unforeseen accident, which could not have been 
prevented by proper management, occurred to the machinery with the same 
result. There are yet other things which may be classed under the head of 
law known as inevitable accident, which is a well-known expression, and 
though it may not be philosophically correct, answers its purpose. But 
the defendants must clearly prove the occurrence of such an inevitable 
accident.” 

In The Merchant Prince (1) Str CoaR.Es Butt, P., held that the defendants had 
proved inevitable accident, but this decision was reversed in the Court of Appeal. 
A new chain had been put in the steering, and new chains were known to be liable 
to stretch. There had been a stretching of the links of the chain on the night 
before the collision, and the chain had been tightened up. The defendants 
could have foreseen that, if next morning the chain stretched while the ship 
was going down the Mersey, the consequences would be awkward. They could 
easily have provided—by reasonable foresight—against this contingency. But 
it was for the defendants either to show what was the cause of the accident and 
to show that the result of that cause was inevitable, or to show all the possible 
causes and to show with regard to each one that the result could not have been 
avoided. 

It seems to be both good sense and good law that, if a ship runs into another 
ship which is at anchor, or if one ship in a convoy runs into another ship, it is 
(1) [1892] P. 9, 179. 

(2) (1872), 4 P.C. 212. 


(3) [1892] P. 419. 
(4) (1886), 12 P.D. 46. 
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not enough for the colliding ship merely to say that its steering became defective. 
It is necessary to go on and explain how and why the steering became defective 
and to negative negligence. It might be the case (as in The Dageid (1)), that 
careless handling of the steering gear brought about defects. I do not question 
the authority or the current validity of the decision in The Merchant Prince (2). 
But in the circumstances of the present case, which differ materially from 
those in The Merchant Prince (2), the proceedings were at the instance, and by 
the choice of, the plaintiffs launched and continued in quite a different way from 
those in The Merchant Prince (2). 

Though it is with diffidence that I differ from my Lords, I have reached the 
conclusion that the decision of Devin, J., was correct, and I would dismiss the 


appeal. 
Appeal in respect of the first defendants allowed. 
Appeal in respect of the second defendant dismissed, 


Solicitors: Sharpe, Pritchard & Co., agents for R. Edgar Perrins, town clerk, 
Southport (for the plaintiffs); Thomas Cooper & Co. (for the defendants). 
F.A.A. 
™(1) (1947), 80 Lloyd’s Rep. 517 
(2) [1892] P. 9, 179. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp Merriman, P., anp Davies, J.) 
June 22, 23, 1954 
RAMSDEN v. RAMSDEN 


Husband and Wife—Procedure—Right to stop case at conclusion of complainant's 
evidence— Desirability of hearing both sides in matrimonial dispute. 

The parties were married in August, 1953, the husband being then twenty 
and the wife —= years of age. The wife was then pregnant by the husband. 
On Nov. 24, 1953, she left the husband. She complained to the justices that the 
husband had eau guilty of persistent cruelty towards her and applied for an order 
under the Summary Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949. 
On Jan. 20, 1954, the wife stated in evidence before the justices that the husband 
had made excessive sexual demands on her, that there had been blows in the course 
of quarrels arising out of these demands, and that there had been disputes over 
money. At the conclusion of the evidence of the wife and of her mother, the 
justices stopped the case, stating as their reasons that the husband’s conduct in 
respect of the sexual demands had not been unreasonable; that, though the acts 
alleged to be physical cruelty might have taken place, they did not consider they 
were “of sufficient persistence or of sufficient seriousness to cause any serious 
consequences "’ to the wife’s health; and that, “‘ having regard to the short duration 
of the marriage, the youth of the parties . . . and the lack of substance in the 
allegations "’, the wife had failed to make out her case. On appeal by the wife it 
was contended that the justices were under a duty to hear the whole case if there 
were prima facie evidence in support of the complaint. 

Hetp: it was plain on the face of their statement of reasons that the justices 
were not purporting to rule as a matter of law that the matters complained of 
could not, if established, amount to persistent cruelty, but were saying that, in 
their opinion, the wife’s case lacked substance and that they did not wish to hear 
any more of it; it was advisable for justices to hear both sides in a matrimonial 
dispute, but in the circumstances they were entitled to act as they did; and, 
accordingly, the appeal would be dismissed. 


APPEAL by the wife against an order of the Manchester county justices, dated 
Jan. 20, 1954. 


W. F. N. Perry for the wife. 
Moylan for the husband. 
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LORD MERRIMAN, P., stated the facts and continued: Having heard 
the wife’s evidence, and such evidence as her mother gave, the justices stopped 
the case without calling on the husband. It is important to ascertain exactly 
what that means. On the one hand, it may mean that the justices ruled, either 
at their own instance, or, possibly, on a submission by the husband, that, taking 
the evidence at its face value, nothing had been shown which could, in law, 
amount to persistent cruelty. It is not suggested that there was any such 
submission on the part of the husband, and, therefore, these justices could have 
made such a ruling only on their own initiative. On the other hand, the decision 
may mean merely that they had heard the evidence put forward by the wife 
in support of allegations of persistent cruelty and did not think there was any 
substance in it. 

In the statement of their reasons, the justices, realising, quite accurately, 
that the wife’s main complaint was about the excessive sexual demands of her 
husband, add: “but her evidence on this point did not satisfy us that his conduct 
had been unreasonable”. With regard to the physical aspect, they say: 


“With regard to the acts of physical cruelty, though these may have 
taken place, we do not consider they were of sufficient persistence or of 
sufficient seriousness to cause any serious consequences to the [wife’s] health, 
or to cause danger to life or limb . . . We further are of opinion that, having 
regard to the short duration of the marriage, the youth of the parties (the 
[wife] is eighteen and the [husband] twenty) and the lack of substance in 
the allegations, the [wife] has failed to make out her case ”’. 


It is plain, I think, on the face of their statement of reasons, that they are not 
purporting to rule as a matter of law that the matters complained of could not, 
if established, amount to persistent cruelty. They are saying, literally and 
impliedly, throughout the whole of their reasons: ‘‘ We think this case lacks 
substance, and we do not want to hear any more of it”. It is said that they 
should not do this, that it was their duty to hear the whole case if there were 
prima facie evidence in support of the complaint. I think that proposition is 
too wide. Although I cannot put my hand on any authority, counsel for the 
husband is able, from his own experience, to support my recollection, and I am 
prepared to say on my certain knowledge that this court on more than one 
occasion has laid down, in similar circumstances, that justices, like a judge or 
a jury, are perfectly entitled to say: “‘ We have had enough of this case, and 
we do not think anything of it ”, without being said to have misdirected them- 
selves in law. But I am confident that at the same time we have coupled with 
that the advice that it is usually better to wait to hear both sides in matrimonial 
eases before coming to a conclusion. I still think that advice is sound, because, 
if justices do decide a case out of hand on the complainant’s case, it is argued, 
as in the present appeal, that they have ruled, as a matter of law, that there 
was no case to answer. At any rate, it is liable to give rise to more difficulties 
than it avoids. 

I repeat, however, that the justices have a perfect right to say, if they think 
fit, that there is nothing in the case and that they do not want to hear any more 
of it, and it would be wrong for this court to lay down any rule to the contrary 
of that proposition. I am satisfied beyond any doubt that that is what the 
justices have done in the present case, and, so far as I am capable of judging 
the matter from the adequate note, I can see no reason why they should not have 
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come to that conclusion. Ina those circumstances it seems to me that this appeal 
must fail. 


DAVIES, J.: I agree. 
Appeal dismissed. 
Solicitors: Taylor, Jelf & Co., agents for Frank Douglas, Manchester (for the 
wife) ; Vizard, Oldham, Crowder & Cash, agents for Alan Ashcroft, Eccles (for 


the husband). 
G.F.L.B. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp Mrerrman, P., anp Davres, J.) 
June 23, 1954 
GRAINGER v. GRAINGER 


Husband and Wife—Maintenance—Reduction—Dissolution of marriage—Re- 
marriage of husband—Materiality of second wife's ability to work herself— 
A ppeal—Exhibits—Documents produced and shown to justices not exhibited. 

On Dec. 20, 1949, an order was made in the wife’s favour under the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, whereby the husband 
was ordered to pay a total sum of £2 10s. per week as maintenance for her and the 
two children of the marriage. On Mar. 2, 1951, the amount was increased to 
£4 10s. per week, namely, £3 10s. for the wife and 10s. for each of the two children, 
On May 28, 1953, a decree nisi, granted to the wife dissolving the marriage on the 
ground of the husband’s desertion, was made absolute. On Aug. 4, 1953, the 
husband re-married. On Feb. 26, 1954, he applied for a variation of the order 
by reducing the amount of the weekly payments, on the ground that his means 
had decreased, that he had re-married, and that the means of the former wife had 
increased. Before the justices the husband produced a signed certificate from 
his employers showing his earnings and a letter from his bank showing his indebted- 
ness to the bank. He stated that on his re-marriage a house was purchased in 
the name of his present wife and mortgaged, that he was responsible for repayments 
under the mortgage amounting to about 25s. weekly, that the house had five 
bedrooms, but that he had not thought of letting any accommodation, that he 
wanted his present wife at home and not out at work, and that before the marriage 
his present wife had been a housekeeper. The former wife stated in evidence that 
she was in a bad state of health, as a result of which the two children were boarded 
at a children’s home. The justices varied the order by reducing by 10s. per week 
the amount payable as maintenance for the former wife, stating that they did not 
consider as reasonable the husband’s “ refusal to consider letting any part of his 
large house.”’ The husband appealed on the ground that the reduction was in- 
sufficient. No documents had been made exhibits in the case. 

Hep: if part of the house were let, the present wife could exercise her skill 
as a housekeeper, thereby reducing the overhead expense of living in the house 
and thus indirectly relieving the husband financially; this was a matter which 
the justices were entitled to consider; and, since they were justified in reaching 
their conclusion, the appeal failed and would be dismissed. 

Per curiam: the signed certificate and the letter from the bank, which were 
produced and shown to the justices, and also, if any argument were to be 
on it, the mortgage deed, should have been made exhibits, so that they would 
have been available to the Divisional Court. 


AppEaL by the husband against an order of the Mortlake justices sitting at 
Mortlake, dated Mar. 16, 1954. 


Irwin for the husband. 
Miss Colwill for the wife. 
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LORD MERRIMAN, P.: Since the variation of the order on Mar. 2, 
1951, the wife has obtained a decree of divorce on the ground of desertion by the 
husband. That was made absolute on May 28, 1953, and the husband has since re- 
married. He has married a woman who, according to his evidence, had been 
employed as a housekeeper. She obtained, on mortgage from the local authority, 
a house worth £1,000, said to have been acquired cheap because it was large (and, 
as even judges are entitled to know, smaller houses have an enhanced value 
in these days). That combination of circumstances suggests that, as there 
are, I think, four, or maybe only three, surplus rooms in the house, possibly a 
more profitable use of the house could be made than is made at present, e.g., by 
letting some part of the house to enable the present wife to exercise her skill 
as a housekeeper, with some reduction in the overhead expense of living in this 
establishment and to that extent, no doubt, indirectly relieving the husband of 
the financial anxieties which have been caused by having to support the former 
wife and the present wife. It is said, however, that this is a most dangerous 
doctrine. It seems to me to be merely a common-sense comment on the realities 
of this particular case, and I am not conscious that I am laying down any doctrine. 
I am merely considering the matter from the point of view which appeared to 
commend itself to the justices, who gave very careful consideration to the whole 
matter. We are not convinced by the husband, who, admittedly, had run into 
arrears and was pleading inability to pay, saying that he did not approve of 
the present wife being in work, but wanted her in the home. I think the justices 
realised as well as we do that there were ways in which she could remain in the 
home, but could still do work which would be useful in the circumstances. 

I regret that, admirable as are the note and the statement of the justices’ 
reasons, there is one defect which crops up much too often. We are told, in 
response to the usual inquiries made by the registrar, that there were no exhibits 
in the present case. The fact is that a considerable number of documents were 
put in, or, at any rate, referred to, including the mortgage deed. It is now 
suggested that the terms of the deed absolutely prohibit any use of the house 
in the way I have mentioned. It would have been much better if we had been 
able to see the document itself. This would have been possible if it had been 
made an exhibit, as it should have been made if anything turns on it. I am 
afraid we shall have to leave that matter in the obscurity in which it at present 
rests. Among other things that were undoubtedly produced was a signed 
certificate about wages. Nobody has even a copy of it here. It is true that the 
figures which it sets out are given, but they cover the winter period October, 
1953, to March, 1954, give a gross total, and the average. It may be a fair 
average, but one cannot help reflecting, particularly as there is evidence that the 
wages one week were greatly reduced by the fact that there had been snow in the 
district, that, if the man is working out of doors, merely to divide the total by 
the number of weeks covered may not really give a true average of his earnings 
if only the winter months are taken. However, I merely make the comment 
that the certificate and the letter from the bank showing the husband’s indebted- 
ness to the bank should have been made available to us by making them exhibits, 
so that they would come up with the rest of the papers. 

[His Lorpsuip referred to the state of the wife’s health and to the consequent 
need to board the children at a children’s home, accepted the justices’ view 
that her need was still great, and continued:] The sole question is whether 
the justices ought to have made a greater reduction in the amount payable 
in respect of the wife. They came to the conclusion, obviously after careful 
consideration, that a reduction from £3 10s. to £3 was the most that could 
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reasonably be expected in the circumstances. It seems to me to be impossible to 
say, looking at their careful statement of reasons, that there is any question of 
principle in respect of which they have gone wrong, and I do not think there is 
any ground on which we can say that the conclusion to which they came, after 
examining the figures resulting from the wife’s ill health and the fact that the 
husband has married again, was not justified. This appeal fails. 


DAVIES, J.: I agree. Appeal dismissed. 
Solicitors: Pritchard, Englefield & Co., for Blackburn & Co., Fleetwood; 


Musson & Co., for Robbins & Fearnley, Richmond, Surrey. 
G.F.L.B. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp MERRM™AN, P., anp Davies, J.) 
June 25, 1954 
MUNDAY v. MUNDAY 


Husband and Wife—Adjournment of complaint—Different justices at different 
hearings of same complaint—Justice not manifestly seen to be done— 
Magistrates’ Courts Act, 1952 (15 and 16 Geo. 6 and 1 Eliz. 2, c. 55), s. 98 (6). 

On Oct. 11, 1950, an order for weekly payments was made in the wife’s favour 


under the Summary Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949. 
On Jan. 13, 1954, the husband sought a reduction in the amount of the weekly 
yments. The complaint was on Feb. 3, 1954, by three justices, when the 
Conend gave evidence in chief and the justices adjourned the case until Feb. 17 
to enable him to produce certain accounts. The same three and two additional 
justices sat at the adjourned hearing on Feb. 17. A further adjournment was 
— to enable the wife's solicitor to examine the accounts, but the wife gave 
vidence at the hearing on Feb. 17 to avoid the need for her further attendance 
at court. The case was concluded at the third hearing on Mar. 3, and the three 
justices then sitting, of whom two were the two additional justices on Feb. 17 
and the third had not sat either on Feb. 3 or Feb. 17, dismissed the husband’s 
complaint. On appeal by the husband, 

Hep: it was clear from the statement of their reasons that the three justices 
who made the order of Mar. 3, dismissing the husband’s complaint, had acted 
on evidence part of which had been given the husband at the first hearing on 
Feb. 3, at which none of the three had been present; not only had the justices 
failed to comply with the mandatory provisions of the Magistrates’ Courts — 
1952, s. 98 (6), requiring Justices composing a court to be ‘ oe pe d 
whole of the proceedings "’, but, even more important, justice not iBecty 
been seen to be done; and the husband's complaint would be remitted for re-hearing 
by a fresh panel of justices where business would not be conducted by the same 
justices’ clerk. 

ArpEaL by the husband against an order of the Petersfield justices dated 
Mar. 3, 1954. 

On Oct. 11, 1950, the husband was found by the justices guilty of desertion 
and an order was made in the wife’s favour under the Summary Jurisdiction 
(Separation and Maintenance) Acts, 1895 to 1949, whereby she was given the 
custody of the two children and he was ordered to pay £2 a week as maintenance 
for the wife and 10s. a week for each child. On Jan. 13, 1954, the husband 
complained to the justices that his circumstances had been reduced and that the 
wife now had a regular and substantial income, and applied for a variation of the 
order of Oct. 11, 1950, by a reduction in the amount of the weekly payments. 
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By that date the order in respect of the elder child had lapsed by reason of that 
child’s age and the husband was, therefore, liable to pay a total sum of £2 10s. 
a week. The complaint came before three justices on Feb. 3, 1954, and was 
adjourned to enable the husband to produce certain accounts and files. At the 
adjourned hearing on Feb. 17, 1954, five justices—being the original three and 
two additional justices—were sitting. After the wife had given evidence so 
that her further attendance might be dispensed with, the case was again adjourned 
to enable the wife’s solicitor to examine the accounts and files. On Mar. 3, 1954, 
the case was concluded, the court then consisting of the two additional justices 
of Feb. 17, 1954, and one justice who had not been present at either of the earlier 
hearings. The complaint was dismissed and the husband appealed, alleging, 
inter alia, that the provisions of the Magistrates’ Courts Act, 1952, s. 98 (6), 
were not complied with in that the justices composing the court were not present 
during the whole of the proceedings. In the statement of their reasons, the 
justices stated, inter alia: 

““(i) . . . we considered that he [the husband] has an earning capacity 
which justifies an order for payment of £2 10s. weekly . . . Furthermore 
his parents are at present paying £3 a week due under a suspended committal 
order made on July 22, 1953, in respect of arrears under this . . . order. . . 
(iii) Two of us on Feb. 17, 1954, found that the wife was earning a net wage 
of £4 12s. 6d. a week .. . (iv) . . . At the third and final hearing the husband 
(who was not legally represented) was cross-examined. He reiterated 
the substance of his evidence in chief and was given full opportunity to 
add anything he wished. Nobody gave evidence except the husband and 
wife . Two of us heard evidence of the wife’s earnings; all of us heard 
evidence of the husband’s income . . . and of the assistance he receives from 
his parents.” 

The justices then stated: 

“* (v) We consider it proper to add to our reasons given above the following 

history of this case: ”’ 
and set out fourteen occasions on which the husband had appeared before justices 
at the same court in connection with the order of Oct. 11, 1950, and concluded: 

“ The husband's evidence on each occasion subsequent to the making of 
the order has been to the same effect—diminishing business, the hope one 
day of setting matters aright, trade creditors, inability to sell the companies 
or their assets or to obtain other employment, and financial assistance from 
his parents. Nevertheless, we take the view that the husband has the 
capacity to earn an amount sufficient to keep himself and to pay the amount 
of the order and even something additional towards the arrears which on 
Mar. 3, 1954, stood at over £200.” 


B. Garland for the husband. 
N. R. Blaker for the wife. 


LORD MERRIMAN, P.: Before the justices the husband’s case, in a 
nutshell, was: “I cannot afford to pay”. I do not propose to go into the 
merits of that complaint because, in my opinion, the present case falls to be 
dealt with on the ground 

“ That the provisions of the Magistrates’ Courts Act, 1952, s. 98 (6), were 

not complied with in that the justices composing the court were not present 
during the whole of the proceedings.” 
That is not disputed, except in the sense that it is said that the whole of the 
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proceedings were repeated on the third and last occasion (Mar. 3, 1954), when 
the three justices who made the order were present. [His Lorpsurp stated the 
facts and continued:] It is true that there was a quorum on Mar. 3, 1954, but 
it seems to me to be impossible by any process of reasoning to say of the order 
arrived at by this curious procedure that the justices composing the court 
before which the proceedings took place were present during the whole of the 
proceedings. I am unable to accept the argument that in substance there was 
a hearing de novo before the tribunal of three on Mar. 3, 1954. Suffice it to say 
that it is plain that a great deal of what the justices who made the order on 
Mar. 3, 1954, have set out in reasons (i) and (ii) as findings of fact were derived 
from evidence appearing on the notes of the first hearing (Feb. 3, 1954), at 
which not one of them was present. One of the three sitting on Mar. 3, 1954, 
had not been present at any previous hearing of the husband’s complaint. 
Apart from the consideration that s. 98 (6) of the Act of 1952 is mandatory, 
and contains no dispensing power relevant to these proceedings, I think there 
are even wider considerations, for it seems to me that the present is pre-eminently 
a case in which the principle that justice must not merely be done, but must 
manifestly be seen to be done, has been infringed. In reason (iii) the justices say: 
‘ Two of us on Feb. 17, 1954 [the second occasion] found that the wife was 
earning a net wage of £4 12s. 6d. a week as a typist.” 
That is quite wrong. There was, or ought to have been, no finding on Feb. 17, 
1954. They must mean that two of them heard evidence to that effect, which 
may, of course, have been uncontradicted, but they did not “ find ” anything 
at all. In contrast with that, the justices continue: 
**. . We considered that the nature of the wife’s job, the amount of her 
earnings and her present circumstances did not of themselves justify us in 
reducing the amount payable by the husband.” 
They are there plainly speaking collectively for all three of them, in contrast 
with the first sentence of the reason; which refers only to “two of us”. So 
three of them, one of whom had not even seen the wife in the witness-box, made 
a finding about the nature of the wife’s job, the amount of her earnings, and 
the effect of it. Then they say in reason (iv) that they regret that they did not 
all sit ‘‘ on the three occasions on which the complaint under review was heard.” 

I find a good deal to regret in the reasons which are given by the justices, for, 
as counsel for the wife pointed out, the suggestion does appear that this curious 
procedure has been followed before. I think it more important that it is not 
likely to satisfy the husband that justice has been done when, in support of their 
findings on Mar. 3, 1954, it is recorded (reason (v)) that the three justices sat on 
Nov. 28, 1951, to consider an application by him to reduce the order and dismissed 
that application, or that on July 16, 1952, one of the three was party to sending 
the husband to prison for five days for non-payment of arrears, and that on 
July 22, 1953, the three justices made a suspended committal order against the 
husband, on which it was not necessary to send him to prison because, apparently, 
his aged parent paid and has continued to pay the necessary instalments. I do 
not think that it makes it any better that the justices add that the same firm 
of solicitors had represented the husband on three of the specified occasions, 
and that on each occasion 

** ... Evidence and accounts similar to those produced to us on the hearing 
of the complaint now under review were produced then.” 


They summarise it in this way: 
“ The husband’s evidence on each occasion subsequent to the making of 
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the order [on Oct. 11, 1950] has been to the same effect—diminishing 
business, the hope one day of setting matters aright, trade creditors, 
inability to sell the companies or their assets or to obtain other employment, 
financial assistance from his parents.” 
I emphasise that they use the words “ on each occasion subsequent to the making 
of the order ”’, not “ on the present occasion.” 


I cannot understand how a man who was not represented could have been 
subjected to this procedure without any protection either from the court or 
from the clerk who ought to have seen that the proceedings were rightly 
conducted. It is impossible to support the order of Mar. 3, 1954, thus arrived 
at. The dismissal of the husband’s complaint must be set aside, and when 
Davies, J., has given judgment we will consider how best to ensure that an 
appearance of justice is produced on a re-hearing. 


DAVIES, J.: I entirely agree, and save for the fact that this is obviously 
a matter of some public importance I would not add anything. As Lorp 
MERR™AN, P., has said, s. 98 (6) of the Magistrates’ Courts Act, 1952, is manda- 
tory, and ought to have been within the knowledge of the clerk, if not of the 
justices themselves, and ought to have been acted on by him. 

Speaking for myself, I am not prepared to go through the notes of the evidence 
with a tooth-comb, as we were invited to do by counsel for the wife, to decide 
whether or not the hearing on Mar. 3, 1954, was a hearing de novo. In so far 
as we did embark on that examination, it appeared to be plain, as Lorp 
MERRM™AN, P., said, that the three justices who sat on Mar. 3, 1954, were 
acting in part on evidence which none of them had heard. But, to my way of 
thinking, the real point is broader. Every layman would believe that all three 
hearings were part of the same case. Indeed, the justices themselves in reason 
(iv) speak of “the three occasions on which the complaint under review was 
heard ” so that each is treated as a part of the hearing. It seems to me impossible 
that any layman could believe that justice had been done in the circumstances 
of the present case when three persons heard it on the first day, those three plus 
two others heard it on the second day, and the second two plus a third. and 
without the original three heard and determined it finally. Any member of the 
public would rightly think that that was no way for any legal proceedings to 
be conducted, and would at once come to the conclusion that no fair or proper 
decision could be arrived at in proceedings conducted in such a manner. 

I have said that it was the duty of the clerk to know the proper procedure 
under s. 98 (6), and I cannot help feeling that, apart from the sub-section, the 
justices themselves ought in common fairness and in common sense to have 
realised that to conduct proceedings as they did in the present case was wholly 
and obviously wrong. I hope that if, as appears to be the case from the justices’ 
reasons, there is some tradition or practice of this kind in this court of summary 
jurisdiction, it will now for ever cease. 


LORD MERRIMAN, P.: The appeal is allowed, the order dismissing the 
complaint set aside, and the complaint remitted for re-hearing by a quorum of 
justices none of whom has taken any part in the disputes between the husband 
and the wife. We are told that there is no deputy clerk, but it is open now, as 
I understand it, for justices to appoint a deputy for the purpose. It is not for 
me to say how that shall be done. One knows that as a matter of practice it 
often happens that a clerk from a neighbouring petty sessional division is 
borrowed, and I see no reason why that should not be done in this case. We are 
determined that on the next occasion the tribunal shall manifestly be seen and 
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known to be differently constituted in every respect from that which has hitherto 
dealt with the affairs of these spouses. If possible, no single justice shall sit 
who has at any time taken part in any of the proceedings between these spouses, 
including the making of the original order on Oct. 11, 1950. If it is physically 
impossible to do that, one of those who has merely concurred in a formal adjourn- 
ment, or something of that sort, can be brought in. We desire to make plain 
our wish that the tribunal shall be wholly disconnected from any previous 
hearings as between these spouses, and that another clerk shall be invited to 
conduct the business ad hoc. 


Order accordingly. 


Solicitors: Charles Russell d Co., for Johnson & Clarence, Midhurst; Gibson 


& Weldon, for Burley & Geach, Petersfield. 
G.F.L.B, 


CENTRAL CRIMINAL COURT 
(StTaB.e, J.) 
June 29, July 2, 1954 
REG. v. MARTIN SECKER WARBURG, LTD. AND OTHERS 


Criminal Law—Obscene publications—Test of obscenity—Tendency to corrupt and 
deprave according to the standards of the present day. 

In applying the test of obscenity laid down in Scott v. Wolverhampton Justices 
(1868) (32 J.P. 533) the jury must decide whether the tendency of any publication 
alleged to be obscene is to corrupt and deprave those whose minds today are 
open to immoral influences and into whose hands the publication may fall. Ac- 
cordingly, in deciding whether a recently published novel, admittedly absorbed 
with the sex relationship of man and woman and purporting to describe contem- 
porary life, is an obscene libel, it is necessary to take into account the changed 
approach to the question of sex since Scott v. Wolverhampton Justices (supra) was 
decided. A book is not obscene merely because it is in bad taste or because it is 
an undesirable book. 

TRIAL on indictment. 

Martin Secker Warburg, Ltd., publishers, of John Street, London, W.C., 
Frederic John Warburg, a director of that firm, and the Camelot Press, Ltd. 
of Stanley Road, Southampton, printers, were charged on indictment with 
publishing an obscene libel, to wit, a novel called ‘The Philanderers” by 
Stanley Kauffman. All pleaded Not Guilty. After evidence had been heard 
SraB.ez, J., directed that the members of the jury should each be given a copy 
of the book so that they might take it home and read it for themselves. 


J. M. G. Griffith-Jones for the Crown. 

Winn for the defendant, Frederic John Warburg. 

M. J. H. Turner for the defendant companies, Martin Secker Warburg, Ltd. 
and the Camelot Press, Ltd. 


STABLE, J., in his summing-up, directed the jury as follows: The charge 
against two limited liability companies, and one individual, is a charge of 
publishing what is called an obscene libel. Everybody agrees here that the 
two companies and the individual director stand or fall together. There can 
be no dispute that the verdict that you will give is a matter of the utmost 
consequence. It is a matter of very real importance to the accused and to the 
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individuals who are associated with them. It is of importance to authors who, 
from their minds and imagination, create imaginary worlds for our edification, 
amusement, and sometimes, too, for our escape. It is a matter of importance 
to the community in general, to the adolescent, perhaps, in particular. In 
addition to that, it is of great importance in relation to the future of the novel 
in the civilised world and the future generations who can only derive their 
knowledge of how persons lived, thought, and acted from the contemporary 
literature of the particular age in which they are interested. Your verdict will 
have a great bearing on where the line is drawn between liberty, that freedom 
to read and think as the spirit moves us, on the one hand, and licence which is 
an affront to the society of which we are all members, on the other. 

The important duty of deciding rests fairly and squarely on your shoulders. 
It is not what I think about this book; it is the conclusion that you reach. 
You represent that diversity of minds and ages which represents the read- 
ing public of the English-speaking world. You and you alone must decide 
this case and if, in the course of this summing-up, I express my opinion about 
the matter, you are entitled to ignore it. During the closing speech for the pro- 
secution it seemed to me that there was, if I may say so without offence, a certain 
confusion of thought. It was suggested that you are, by what you decide today, 
to determine whether books like this will or will not be published in the future. 
May I venture to say that your task is nothing of the kind. We are not 
sitting here as judges of taste. We are not here to say whether we like a book 
of this kind. We are not here to say whether we think it would be a good thing 
if books like this were never written. You are here trying a criminal charge. 
In a criminal court you cannot find a verdict of “‘ Guilty” against the accused 
unless, on the evidence that you have heard, you are fully satisfied that the charge 
against the accused person has been proved. The burden of proof in this criminal 
case, as in all criminal cases, rests on the prosecution from start to finish. 

The test today is extracted from a decision of 1868, and the test of obscenity 
is this: see Scott v. Wolverhampton Justices (1): 

““. . . whether the tendency of the matter charged as obscenity is to 
deprave and corrupt those whose minds are open to such immoral influences, 
and into whose hands a publication of this sort may fall.” 


Because that is a test laid down in 1868, it does not follow tnat what you have 
to consider is, supposing this book had been published in 1868 and the publishers 
had been prosecuted in 1868, whether the court or the jury, nearly a century 
ago, would have reached the conclusion that the book was an obscene book. 
Your task is to decide whether you think that the tendency of the book is to 
deprave those whose minds today are open to such immoral influences and into 
whose hands the book may fall in this year, or last year when it was published 
in this country, or next year or the year after that. Considering the curious change 
of approach from one age to another, it is not uninteresting to observe that in 
the course of the argument in Scott v. Wolverhampton Justices (1) the rhetorical 
question was asked: 
“What can be more obscene than many pictures publicly exhibited, as 

the Venus in the Dulwich gallery ? ” 
There are some who think with reverence that man is fashioned in the image of 
God, and one knows that babies of either sex are not born into this world dressed 
in a frock-coat or an equivalent feminine garment. 

This book, as I venture to think you will have already appreciated, is a 


(1) Scott v. Wolverhampton JJ., 32 J.P. 533. 
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book which obviously and admittedly is absorbed with sex, the relationship 
between the male and the female of the hunian species. I, at all events, 
approach that great mystery with profound interest and at the same time a 
very deep sense of reverence. We cannot get away from it. It is not our fault 
that but for the love of men and women and the act of sex the human race 
would have ceased to exist thousands of years ago. It is not our fault that 
the moment in, shall we say, an over-civilised world—if “ civilised” is an 
appropriate word—sex ceases to be one of the great motive forces in human 
life, the human race will cease to exist. It is the essential condition of the 
survival and development of the human race, for whatever ultimate purpose 
we have been brought into this world. Speaking to a representative group of 
people, nine men and three ladies, I suppose each one of you is of good will and 
anxious that in our approach to this great mystery today we should achieve 
some solution which will lead to personal happiness between individuals of 
the opposite sex in millions of homes throughout this island. This, after all, 
is the only possible foundation on which to build a vigorous, strong and useful 
nation. 

It is interesting that, throwing one’s mind back over the ages, the only real 
guidance we get about how people thought and behaved is in their contemporary 
literature. Where should we be today if the literature of Greece, Rome, and other 
past civilisations portrayed, not how people really thought and behaved, but 
how they did not think and how they did not speak and how they did not behave ? 
Rome and Greece, it is not uninteresting to reflect, elevated human love to a 
cult, if not a religion, represented by Venus in the Roman world and Aphrodite 
in the Greek, two goddesses in the form of woman. Then Greece and Rome, 
like other civilisations, were swept away. When we reach the Middle Ages 
we find an entirely different approach. The priesthood was compelled to be 
celibate and a particular qualitative holiness was attached to the monks and 
the nuns who dedicated themselves to a cloistered and sheltered life. You 
may think it is lucky that people generally were not as holy as that because, 
if they had been, we should none of us have been here today. 

Approaching this matter which—let us face it—throughout the ages has been 
one of absorbing interest to men and women, you get two schools of thought 
poles apart, and in between those two extremes you have a variety of opinion 
and thought. At one extreme you get the conception, I venture to think 
illustrated in some of the teachings of the medieval church, that sex is sin, 
that the whole thing is dirty, that it was a mistake from beginning to end 
(and, if it was, it was the great creator of life who made the mistake and not 
you or I), and the less that is said about this wholly distasteful topic the better. 
Let it be covered up and let us pretend it does not exist. In speaking of the 
birth of a baby let us refer to “ the happy event on Monday ” instead of saying 
“*a baby was born on Monday ”—it means exactly the same thing. I suppose 
the high tide was reached in the Victorian era (possibly as a reaction against 
the coarseness of the Georges and the rather libertine attitude of the 
Regency) when I understand that in some houses legs of tables were actually 
draped and rather stricter females never referred to gentlemen’s legs as 
such but called them their “ understandings.” At the other extreme you 
get the line of thought which says that nothing but mischief results from this 
policy of secrecy and covering up, that the whole thing is just as much a part 
of God’s universe as anything else, and the proper approach to the matter is 
one of frankness, plain speaking, and the avoidance of any sort of pretence. 
I suppose that the extreme expression of that view is to be found in the nudist 
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colonies where people walk about without any clothes on at all. Somewhere 
between those two poles is the opinion of the average, decent, well-meaning 
man or woman. 

Turning for a moment to the book that you have to consider, it is, as you know, 
in the form of a novel. Remember the charge is a charge that the tendency of the 
book is to corrupt and deprave. The charge is not that the tendency of the book is 
either to shock or to disgust. That is not a criminal offence. The charge is that 
the tendency of the book is to corrupt and deprave. Then you say: “ Well, 
corrupt and deprave whom?” to which the answer is: ‘‘Those whose minds are 
open to such immoral influences and into whose hands a publication of this sort 
may fall’’. What,exactly,does that mean? Are we to take our literary standards 
as being the level of something that is suitable for the decently brought up young 
female aged fourteen ? Or do we go even further back than that and are we to 
be reduced to the sort of books that one reads as a child in the nursery ? The 
answer to that is: Of course not. A mass of literature, great literature, from many 
angles, is wholly unsuitable for reading by the adolescent, but that does not mean 
that a publisher is guilty of a criminal offence for making those works available 
to the general public. I venture to suggest that you give a thought to what 
is the function of the novel. I am not talking about historical novels when 
people write a story of some past age. I am talking about the contemporary 
novelist. By “‘ the contemporary novelist,”’ I mean the novelist who writes about 
his contemporaries, who holds up a mirror to the society of his own day. The 
function of the novel is not merely to entertain contemporaries; it stands as a 
record or a picture of the society when it was written. Those of us who enjoy 
the great Victorian novelists get such understanding as we have of that great 
age from chroniclers such as Thackeray, Dickens, Trollope, Surtees, and many 
others of that age. 

In the world in which we live today it is equally important that we should have 
an understanding of how life is lived and how the human mind is working in 
those parts of the world which are not separated from us in point of time but 
are separated from us in point of space; and that we should have this under- 
standing (particularly at a time like today when ideas and creeds and processes 
of thought seem, to some extent, to be in the melting pot and people are 
bewildered and puzzled to know in what direction humanity is heading and in 
what column we propose to march). If we are to understand how life is lived in 
the United States of America, France, Germany, or elsewhere, the contemporary 
novels of those nations may afford us some guide, and to those of us who have 
not the time, opportunity, money or, possibly, the inclination, to travel, it may 
even be the only guide. This is an American novel written by a citizen of the 
United States of America, published originally in New York, purporting to depict 
the lives of people living today in New York, and to portray the speech, the 
turn of phrase, and the current attitude towards this particular aspect of life 
in New York. If we are going to read novels about how things go in New York, 
it would not be of much assistance, would it, if, contrary to the fact, we were 
led to suppose that in New York no unmarried woman or “ teenager ”’ has 
disabused her mind of the idea that babies are brought by storks or are sometimes 
found in cabbage patches or under gooseberry bushes ? 

This is a very crude work, as you may think. You will consider whether or 
not it does seek to present a fair picture of aspects of contemporary American 
thought in relation to this problem. You will, no doubt, further consider whether 
or not it is desirable that on this side of the Atlantic we should close our eyes 
to a fact because we do not find it altogether palatable. You have heard a 
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good deal about the putting of ideas into young heads. Really, is it books 
that put ideas into young heads, or is it nature? When a boy or a girl 
reaches that stage in life’s journey when he or she is passing from the state 
of blissful ignorance through that perilous part of the journey which we call 
*‘ adolescence ’’ and finds himself or herself traversing an unknown country 
without a map, without a compass, and sometimes, I am afraid, from a bad 
home, without a guide, it is the natural change from childhood to maturity that 
puts ideas into young heads. It is the business of parents and teachers and the 
environment of society, so far as is possible, to see that those ideas are wisely 
and naturally directed to the ultimate fulfilment of a balanced individual life. 

I am going to say a few words about the book itself, again reminding you 
that the determination of this case is a matter exclusively for you. If you 
do not agree with any view that I may indicate or express, well, you do not 
agree with it. Your disagreement is paramount. You may agree that it is a good 
book, or a bad book, or a moderate book. It is at least a book. It is the creation 
of a human mind and it depicts people created by the author in the environment 
in which that portion or portions of their lives with which the book deals were 
spent. You may agree or you may not—I do not know—that it is not mere 
pornographic literature, the filthy, bawdy muck that is just filth for filth’s 
sake. Probably you, ladies, have never seen such a work except, perhaps, by 
accident. Some of the men, in their younger days, may furtively have glanced 
at the literary output of Port Said and felt rather ashamed of themselves after- 
wards. This book purports to be a picture of contemporary life in New York 
and the subject-matter of the work is largely the relationship of the two sexes. 


If you look at the front page, you will see the text. It is taken from a Victorian 
poet, Browning: 


“What of soul was left, I wonder, 
When the kissing had to.stop ? ” 


I suppose men and women of all ages have wondered that. 

The theme of this book is the story of a rather attractive young man who 
is absolutely obsessed with his desire for women. It is not presented as an 
admirable thing, or a thing to be copied. It is not presented as a thing that 
brought him happiness or any sort of permanent satisfaction. Throughout 
the book you hear the note of impending disaster. He is like the drunkard who 
cannot keep away from drink although he knows where it will lead him in the 
end. So far as his amatory adventures are concerned, the book does deal with 
candour, or, if you prefer it, crudity, with the realities of human love and of 
human intercourse. There is no getting away from that, and the Crown say: 
‘* That is sheer filth.” Is it? Is the act of sexual passion sheer filth? It 
may be an error of taste to write about it. It may be a matter in which, 
perhaps, old-fashioned people would mourn the reticence that was observed 
in these matters yesterday, but is it sheer filth ? That is a matter which you 
have to consider and ultimately to decide. 

There is another aspect of the book, which certainly is not pretty or particularly 
attractive, but that is not what you have to consider. I have told you the test 
and I will not repeat it. That part of the story deals with this young man’s 
adolescence, and begins: 

““ But Russell never told Robert that his own first memory, dating from 
about the age of three, was of being waked in the middle of the night by 
two shouting voices, of hearing a plate crash and his father’s voice raised 
almost to a high-pitched scream,” 

and so on. The author is tracing the moral decline of this man back to his 
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childhood where the unhappy relations between his mother and his father left 
a sort of permanent bruise on his personality. It goes on to describe the pitfalls 
of slime and filth into which the unhappy adolescent, without knowledge or 
experience, without the map and the compass and without the guiding hand 
of a wise parent or the example of a well-ordered, decent, home, stumbles. 
You will have to consider whether in this the author was pursuing an honest 
purpose and an honest thread of thought or whether that was all just a bit of 
camouflage to render the crudity, the sex, of the book sufficiently wrapped up 
to pass the critical standard of the Director of Public Prosecutions. 

The literature of the world from the earliest times when people first learned 
to write so far as we have it today—literature sacred and profane, poetry and 
prose—represents the sum total of human thought throughout the ages and from 
all the varied civilisations the human pilgrimage has traversed. Are we going 
to say in England that our contemporary literature is to be measured by what 
is suitable for the fourteen-years-old schoolgirl to read? You must consider 
that aspect of the matter. And there is another aspect of the matter which I 
should like you to consider before you come to your conclusion. I do not suppose 
there is a decent man or woman in this court who does not wholeheartedly 
believe that pornography, filthy books, ought to be stamped out and suppressed. 
They are not literature. They have got no message; they have got no inspiration ; 
they have got no thought. They have got nothing. They are just filth, and, 
of course, thet ought to be stamped out, but in our desire for a healthy society, 
if we drive the criminal law too far, further than it ought to go, is not there 
a risk that there will be a revolt, a demand for a change in the law, so that the 
pendulum will swing too far the other way and allow to creep in things that 
under the law as it exists today we can exclude and keep out ? Remember 
what I said when I began. You are dealing with a criminal charge. This is 
not a question of what you think is a desirable book to read. It is a criminal 
charge of publishing a work with a tendency to corrupt and deprave those 
into whose hands it may fall. Before you can return a verdict of “ Guilty ” 
on that charge you have to be satisfied that that charge has been proved. If 
it is anything short of that the accused companies and individual are entitled 
to a verdict at your hands of “‘ Not guilty.” 

The jury returned a verdict of Not Guilty. 

Solicitors: Director of Public Prosecutions; Oswald Hickson, Collier & Co. 

G.F.L.B. 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(BARNARD, J.) 
July 2, 1954 
LE ROY-LEWIS v. LE ROY-LEWIS 


Husband and Wife—Maintenance—Application to High Court—‘ Reasonable 
maintenance *—Desertion of wife by husband— Wife under no duty to earn— 
Liability of husband. 

The parties were married on July 4, 1947. Before the marriage the wife had 
been employed as a shop assistant. The husband was of independent means and 
allowed the wife £5 a week for housekeeping. On June 21, 1952, the husband 
deserted the wife and thenceforth made her weekly payments of £3. The wife 
applied for an order for her maintenance alleging that the husband had wilfully 
neglected to provide her with reasonable maintenance. The husband contended 
that, there being no children and the wife being young, she should return to the 
position she was in before the marriage and earn her living. 

Hep: the i having ended thro no fault of the wife, there was no 
reason why she sh ald return to earning her living in order to reduce the husband’s 
liability to maintain her; in the circumstances, the husband had not provided 
reasonable maintenance, and she was entitled to an order for the payment after the 
deduction of tax of £6 a week. 

Orternatinc Summons by the wife for an order, under the Matrimonial 
Causes Act, 1950, s. 23 (1), on the ground that the husband had wilfully neglected 
to provide her with reasonable maintenance. 

The parties were married on July 4, 1947, and on June 21, 1952, the husband 
left the wife. Before the marriage the wife had been employed as a shop assistant. 
The husband was in receipt of an income from a trust settlement which for the 
year ending Apr. 5, 1950, was approximately £480, and which increased each 
year until for the year ending Apr. 5, 1954, it was approximately £915. The 
husband was also in receipt of about £5 10s. a week from his employment. 

Eastham for the wife. 

Lovegrove for the husband. 

BARNARD, J.: The parties were married on July 4, 1947. The husband 
was a man of independent means and the wife at the time of the marriage had 
been working as a shop assistant. After the marriage the husband was apparently 
content to make the matrimonial home with the wife’s mother. He allowed her 
£5 a week for housekeeping and out of that she paid her mother £1 10s. a week 
for rent. It is also obvious that this £5 a week which the wife received for 
housekeeping was not the only financial benefit she received from the husband 
during the few years that they were living together. On June 21, 1952, the 
husband left the wife in circumstances which, I think, quite clearly show that 
he had deserted her. I do not think that it is really material to the question 
that I have to decide, but after the marriage the husband did receive a large 
capital sum of over £12,000. There is still some conflict between them as to 
what happened to the £12,000, but there is no doubt that the £12,000 has now 
vanished. The husband, having deserted his wife on June 21, 1952, reduced 
her allowance to £3 a week. That is the sum that he continued to pay until 
the wife took out this summons. (I have been informed that since the summons 
was taken out he has given a banker’s order to pay her £4 a week. She has not 
yet received any benefit from that banker’s order because he was in the habit 
of paying these sums quarterly in arrears.) 

The first matter I have to decide is whether the husband on those figures 
has been guilty of wilful neglect to provide her with reasonable maintenance. I 
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think that a safe guide is given by Hopson, J., in Scott v. Scott (1). In the course 
of his judgment Hopson, J., said: 

“In my view, the question what is reasonable maintenance for the wife 
and children has to be considered with reference to the husband’s common 
law liability to maintain his wife and children, and, no doubt, the word 
‘reasonable ’ has to be interpreted against the background of the standard 
of life which he previously has maintained.” 

That is a good but certainly not an exhaustive guide, because whatever was the 
previous standard of life, I think I must take into account the fact in the present 
case that the husband’s means have very much increased, and, if the husband 
had not deserted his wife, as he did, she would have received some benefit at 
any rate from his increased means. She ought not now to be deprived of that 
benefit, and I ought to put her in the position in which she would have been 
but for the husband’s wrongdoing in deserting her. 

I have no doubt on the facts put before me that £3 a week which he has been 
allowing his wife is not reasonable maintenance for her. It has been suggested 
that because she was working before the marriage, that because she is still young 
and there are no children of the marriage, she ought at once to go back into the 
position she was in before the marriage and start earning |ier living—as far as 
I can see with only one object, to reduce the amount of money that the husband 
should pay her. I do not accept that view at all. She may have been lucky, 
or at any rate thought she was lucky at the time, in marrying someone who 
brought about an improvement in her financial, and, possibly, her social position, 
but it has been through no fault of hers that their married life together has come 
to an end and I see no reason whatever why the wife should go back to earning 
to reduce the husband’s liability to maintain her. It only remains for me to 
fix what I think is reasonable maintenance on the figures put before me and taking 
into consideration, of course, the conduct of the parties. 

[His Lorpsurp considered the facts and concluded:] | have come to the 
conclusion that as the husband has £25 a week net, from the trust settlement and 
from what he earns, as purely spendable income, I shall not be doing any hardship 
in the present case if I order him to pay the wife such sum as after deduction of 
income tax at the current rate will amount to £6 a week, and that is the order that 


I propose to make. 
Order accordingly. 
Solicitors: C. Butcher & Simon Burns (for the wife); Burton, Yeates & Hart, 
agents for Malcolm, Wilson & Cobby, Worthing (for the husband). 
G.F.L.B. 


(1) [1951] 1 All E.R. 216; [1951] P. 245 
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COURT OF APPEAL 
(SINGLETON, DENNING AND Morris, L.JJ.) 
July 7, 8, 12, 1954 
HALBAUER v. BRIGHTON CORPORATION 


Caravan Site—Provision by local authority—Theft—Liability of authority— 
Exemption clause—** Person using the camping ground *’—Bailment. 

A corporation provided a camping ground for holiday-makers. The camp was 
open during the summer season, viz., from the first Sunday in March until the last 
Sunday in October, and during the remainder of the year caravans might be 
parked on the tarmac area, but could not be used by their owners. The charge 
for a site while the camp was open was 25s. a week, and at other times 12s. 6d. 
a week. Camp regulations, made by the corporation and forming part of the 
contracts with the caravan owners, provided that during the summer the right 
to use the camp was a licence only. Regulation 8 contained an exemption clause 
in the following terms: “Liability. The corporation will accept no liability for 
injury to any person using the camping ground or for damage to or loss of the 
property of any such person”. The plaintiff, the owner of a caravan, used the 
camp facilities during the summer season of 1951, and after the end of that season 
she availed herself of the parking facilities provided by the corporation during 
the winter months. At her request the caravan was removed to the tarmac area 
in accordance with the camp regulations. During the night of Mar. 11, 1952, 
when the summer season had started and the camp was open, the caravan was 
stolen from the tarmac. The plaintiff claimed damages for loss of the caravan, 
alleging that the loss was caused by the negligence of the servants of the 
corporation. 

Hep: at the material time the plaintiff was a person using the camping ground 
within reg. 8, and, as the theft occurred during the summer season when the camp 
was open, the corporation was not a bailee of the plaintiff’s caravan and was not 
liable for its loss. 

Semble, that during the winter period the corporation was a bailee of the caravan. 

AppEAL by the plaintiff from an order of McNarr, J., at Lewes Assizes, dated 
Apr. 12, 1954. The plaintiff claimed damages for the loss of a caravan which she 
alleged was caused by the negligence of the servants or agents of Brighton 
Corporation. The caravan was parked on a camping ground provided by the 
corporation. The camp regulations, which formed part of the contract between 
the parties, provided in reg. 8 that the corporation would accept no liability for 
injury to any person using the camping ground or for damage to or loss of the 
property of any such person. MoNarr, J., dismissed the action on the ground that 
the corporation was protected from liability by reg. 8. 


Graham, Q.C., and A. J. D. McCowan for the plaintiff. 
Briant, Q.C., and MacManus for the corporation. Cur. adv. vult. 


July 12. The following judgments were read. 


SINGLETON, L.J.: The defendants, the Brighton Corporation, have a 
camping ground which is described as “ Sheepcote Valley camping ground for 
holiday-makers.”” For three or four years prior to March, 1952, the plaintiff, 
Mrs. Halbauer, had a caravan on the camping ground. She had a book in which 
the camp regulations appear, and there were copies of the regulations posted in 
several places within the camping ground. It must be taken that she was aware 
of the regulations and of their terms. On the night of Mar. 11, 1952, the caravan 
was stolen. On Mar. 12 the entertainments manager of the corporation wrote: 

“Dear Sir, Arrears of storage charges for your caravan, which I am 


informed was removed from the municipal camping ground, Sheepcote 
Valley, on Mar. 11, 1952, amounted to £2 15s. Will you kindly remit 
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this amount direct to the above office by return of post. A stamped 
addressed envelope is enclosed for the purpose.” 
The plaintiff replied to the effect that she did not know anything about the 
removal of her caravan; that there must be some mistake. When evidence was 
given in regard to the matter, Mr. Halbauer, the husband, was asked what the 
warden had said about the loss of the caravan when he went to see him, and 
Mr. Halbauer replied : 

“* He took me into his office and told me: ‘ I am very sorry, Mr. Halbauer, 
your caravan was stolen on Mar. 11, between 7 and 8, I think. It was 
beautiful moonshine.’ I said: ‘Did not you hear anything?’ He said: 
‘No, I did not hear anything. We had the wireless on. Everything was 
inside and we did not hear a thing.’ ” 

Mr. Halbauer asked the assistant if that was right, and the assistant, according 
to Mr. Halbauer, said: 

“*T am sorry the caravan had gone, and there was a lady on the ground 
who saw it pulled out by a very powerful car with no light on, and we did not 
take any notice.” 


The plaintiff brought an action claiming damages for the loss of the caravan 
and its contents. The total loss was agreed at £343 17s. 6d. The corporation 
denied liability and relied on one of the camp regulations printed in the book. 
The claim was heard by McNarr, J., at the assizes at Lewes on Apr. 12, 1954, 
and he gave judgment for the corporation, holding that they were protected 
by the terms of the regulations on which they relied. He did not find that there 
was negligence on the part of the corporation, though it may be said that his 
judgment is based on the assumption that there was. 

It is necessary that I should say something as to the nature of the camping 
ground which is described in the book, and which is shown on a plan. There is 
an area for the parking of caravans, each site bearing a number; there is an 
adjoining area for cars and tents, and there is a tarmac area on which there are 
stores, lavatories, etc. The book shows that the camp is open from the first 
Sunday in March until the last Sunday in October, and the charge on the caravan 
site is 5s. a night or 25s. a week. This was the charge paid by the plaintiff for 
the parking of her caravan during what may be called the summer season. On the 
same page of the book there are shown charges for kit storage, summer and winter, 
and: ‘‘ Winter parking, caravans 12s. 6d. per week (payable in advance) ”, 
to which is added: 


““(Note: Caravans accepted for parking during the winter must be 
removed to the tarmac for the period).” 


During the period from 1948 or 1949 until March, 1952, the plaintiff’s caravan 
had been on the camping ground. Each winter it was placed on the tarmac 
area, and winter parking charges were paid from the last Sunday in October 
until the first Sunday in March. 

A letter in common form was sent out to caravan owners early in October 
which was in the nature of a reminder. The one a copy of which is before the 
court, is dated Oct. 11, 1951, and says: 


“Dear Madam, Municipal camping ground. As you are aware, the 
municipal camping ground at Sheepcote Valley closes for the season on 
Sunday, Oct. 28, and I shall therefore be obliged if you will remove your 
caravan from the site before that date. If you are unable to find alternative 
accommodation, the caravan can be placed on the tarmac area for the 
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winter, at a storage charge of 12s. 6d. per week, but during this period will 

not be accessible for residential purposes. Yours faithfully, 8. Avery, 

Entertainments manager.” 

During October, 1951, the plaintiff and her husband packed up the things 
in the caravan, and, as they had not a car themselves, they gave the camp 
warden 5s. to remove the caravan on to the tarmac in accordance with the 
requirement. The caravan was on the tarmac until it was stolen on the night of 
Mar. 11, 1952. 

The regulation or condition on which reliance is placed by the corporation is 
reg. 8, and it is in these terms: 

‘“‘ Liability. The corporation will accept no liability for injury to any 
person using the camping ground or for damage to or loss of the property 
of any such person.” 

It was not seriously contended that the regulation would not have protected the 
corporation if the caravan had been stolen during the summer when the plaintiff 
was using it. The submission on behalf of the plaintiff was that in the winter 
there was an entirely different position from that which existed in the summer; 
that there was a bailment of the caravan on the terms of the letter of Oct. 11, 
1951, and that reg. 8 did not apply. It was further submitted that when the 
caravan was on the tarmac it was in the exclusive possession of the corporation; 
that the plaintiff could not use it for residential purposes, and she was not a 
person using the camping ground within the words of reg. 8. The defendants’ 
ease was that the regulation protected them in summer and in winter, and in 
whichever part of the camping ground the caravan was. They did not agree 
that there was a bailment. They relied on the fact that the regulations (reg. 15 
and reg. 16) described that which was granted as a licence, and contended that 
there was nothing more than a licence. 

Of course, there is a considerable difference between summer, when the caravan 
occupier is using the caravan, and thus in possession of it, and when entry to 
the camping site is open and unrestricted, and winter, when the place is closed 
and the gate locked. I agree with McoNarr, J., that the winter arrangement 
was that the corporation should store the caravan for the plaintiff; in other 
words, there was a bailment. Now, a bailee is only responsible for negligence, 
and thus, if reg. 8 applies to the contract of bailment, it would absolve the 
corporation from liability for the negligence of their servants. It is said on behalf 
of the plaintiff that the regulation does not apply to the winter parking, and that 
the plaintiff was not a person using the camping ground at the material time. I 
consider that this is too narrow and too technical a view. If it is right to say 
that the arrangements set forth in the book contemplate a different legal position 
as between summer and winter, it is equally right to say that the regulations are 
made to cover both, and that both parties to the contract must be assumed to 
have so intended. The plaintiff’s caravan had been on the camping ground 
for more than three years, summer and winter. On the ordinary understanding 
she was using the camping ground for the parking of her caravan in summer 
and in winter. I do not think that the court ought to be swayed by refinements 
such as those put forward by counsel for the plaintiff, or else one would reach a 
stage of asking whether a caravan owner who left the camping ground for a 
week, or for a month, was using the site within reg. 8. If the regulation is given 
its ordinary meaning, and that which the parties understood it to bear, it is 
sufficient to protect the corporation from liability on the facts of this case, as 
the learned judge held. Furthermore, the first Sunday in March had passed 
before the caravan was stolen. It appears to me that, having regard to the 
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arrangement between the parties and to their course of conduct, summer terms 
applied as from the first Sunday in March both as to the amount payable and 
otherwise whether the plaintiff moved the caravan back to the caravan site or 
not. I am in favour of dismissing the appeal. 


DENNING, L.J.: During the summer months, the corporation gave to 
each camper a licence to use a caravan site for 25s. a week, which carried with it 
the right to use the facilities of the camp. The corporation did not let the 
site to him on a tenancy. They only licensed him to use it. They did not take 
possession of his caravan so as to become bailees of it. The camper remained in 
possession of it himself, and it was for him to take care for its safety. The 
corporation, as the camp authority, were, no doubt, under a duty to use reasonable 
care in their own sphere of operations. If their servants negligently ran into the 
caravan, they would be liable for the resulting damage. If they negligently 
allowed the camp to become filthy and insanitary, they would be liable for 
the resulting disease. But their responsibilities did not extend to locking up the 
caravans or chaining up the wheels so as to prevent their theft. That was the 
duty of the camper himself. The camp was open day and night throughout 
the summer, with campers and their friends coming in and out, with and without 
vehicles, without let or hindrance. In these circumstances, the corporation 
could not be expected to be responsible for loss or damage to property not 
caused by them, and they were not in law responsible for it. In my opinion, 
reg. 8 does no more than express the legal position as I have stated it. It is a 
warning to campers that they take care of their own property. As such it is 
unobjectionable. It would not protect the corporation from their own negligence, 
for example, in running into the caravan. 

During the winter months the position was different. The camp was closed. 
The road gates were kept locked, and the caravans of customers were parked 
on the hard tarmac. The corporation described them as being “ stored ” and 
made a “ storage charge ” of 12s. 6d. a week. None of the camp facilities was 
available. During these months, I think the corporation were bailees of the 
caravans and responsible for their safe custody. If the corporation negligently 
left the gates unlocked so that a thief came and stole one of the caravans, they 
would be responsible. I do not think that reg. 8 would protect them, because 
that, I think, only applies to the summer months when the campers are using 
the camping ground. In any case, I do not think that it is sufficiently clear to 
exempt them from their common law responsibilities. 

The loss here occurred, however, during the summer months when the camp 
was open. The owner of the caravan was entitled to put it on to a caravan site, 
but for her own convenience she left it on the tarmac for a week or two. That 
cannot, I think, increase the responsibilities of the corporation. All the facilities 
of the camp were available to her, if she cared to use them, and she was liable 
for the summer charges. Correspondingly, the corporation were only under the 
summer responsibilities. The owner must have known that, after the first 
Sunday in March, the camp was open day and night for people to come in and 
go out with and without vehicles. She could not expect the corporation to 
keep the gates locked on her account. She ought to have taken steps herself 
to safeguard the caravan, or she ought, at least, to have insured herself against 
loss. For these reasons I think the appeal should be dismissed. 


MORRIS, L.J.: In order to determine the issues which arise it first becomes 
necessary to decide what was the contractual relationship between the plaintiff 
and the corporation; secondly, it is necessary to decide whether the camp 
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winter, at a storage charge of 12s. 6d. per week, but during this period will 

not be accessible for residential purposes. Yours faithfully, 8. Avery, 

Entertainments manager.” 

During October, 1951, the plaintiff and her husband packed up the things 
in the caravan, and, as they had not a car themselves, they gave the camp 
warden 5s. to remove the caravan on to the tarmac in accordance with the 
requirement. The caravan was on the tarmac until it was stolen on the night of 
Mar. 11, 1952. 

The regulation or condition on which reliance is placed by the corporation is 
reg. 8, and it is in these terms: 

‘“‘ Liability. The corporation will accept no liability for injury to any 
person using the camping ground or for damage to or loss of the property 
of any such person.” 

It was not seriously contended that the regulation would not have protected the 
corporation if the caravan had been stolen during the summer when the plaintiff 
was using it. The submission on behalf of the plaintiff was that in the winter 
there was an entirely different position from that which existed in the summer; 
that there was a bailment of the caravan on the terms of the letter of Oct. 11, 
1951, and that reg. 8 did not apply. It was further submitted that when the 
caravan was on the tarmac it was in the exclusive possession of the corporation ; 
that the plaintiff could not use it for residential purposes, and she was not a 
person using the camping ground within the words of reg. 8. The defendants’ 
ease was that the regulation protected them in summer and in winter, and in 
whichever part of the camping ground the caravan was. They did not agree 
that there was a bailment. They relied on the fact that the regulations (reg. 15 
and reg. 16) described that which was granted as a licence, and contended that 
there was nothing more than a licence. 

Of course, there is a considerable difference between summer, when the caravan 
occupier is using the caravan, and thus in possession of it, and when entry to 
the camping site is open and unrestricted, and winter, when the place is closed 
and the gate locked. I agree with MoNarr, J., that the winter arrangement 
was that the corporation should store the caravan for the plaintiff; in other 
words, there was a bailment. Now, a bailee is only responsible for negligence, 
and thus, if reg. 8 applies to the contract of bailment, it would absolve the 
corporation from liability for the negligence of their servants. It is said on behalf 
of the plaintiff that the regulation does not apply to the winter parking, and that 
the plaintiff was not a person using the camping ground at the material time. I 
consider that this is too narrow and too technical a view. If it is right to say 
that the arrangements set forth in the book contemplate a different legal position 
as between summer and winter, it is equally right to say that the regulations are 
made to cover both, and that both parties to the contract must be assumed to 
have so intended. The plaintiff’s caravan had been on the camping ground 
for more than three years, summer and winter. On the ordinary understanding 
she was using the camping ground for the parking of her caravan in summer 
and in winter. I do not think that the court ought to be swayed by refinements 
such as those put forward by counsel for the plaintiff, or else one would reach a 
stage of asking whether a caravan owner who left the camping ground for a 
week, or for a month, was using the site within reg. 8. If the regulation is given 
its ordinary meaning, and that which the parties understood it to bear, it is 
sufficient to protect the corporation from liability on the facts of this case, as 
the learned judge held. Furthermore, the first Sunday in March had passed 
before the caravan was stolen. It appears to me that, having regard to the 
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arrangement between the parties and to their course of conduct, summer terms 
applied as from the first Sunday in March both as to the amount payable and 
otherwise whether the plaintiff moved the caravan back to the caravan site or 
not. I am in favour of dismissing the appeal. 


DENNING, L.J.: During the summer months, the corporation gave to 
each camper a licence to use a caravan site for 25s. a week, which carried with it 
the right to use the facilities of the camp. The corporation did not let the 
site to him on a tenancy. They only licensed him to use it. They did not take 
possession of his caravan so as to become bailees of it. The camper remained in 
possession of it himself, and it was for him to take care for its safety. The 
corporation, as the camp authority, were, no doubt, under a duty to use reasonable 
care in their own sphere of operations. If their servants negligently ran into the 
caravan, they would be liable for the resulting damage. If they negligently 
allowed the camp to become filthy and insanitary, they would be liable for 
the resulting disease. But their responsibilities did not extend to locking up the 
caravans or chaining up the wheels so as to prevent their theft. That was the 
duty of the camper himself. The camp was open day and night throughout 
the summer, with campers and their friends coming in and out, with and without 
vehicles, without let or hindrance. In these circumstances, the corporation 
could not be expected to be responsible for loss or damage to property not 
caused by them, and they were not in law responsible for it. In my opinion, 
reg. 8 does no more than express the legal position as I have stated it. It isa 
warning to campers that they take care of their own property. As such it is 
unobjectionable. It would not protect the corporation from their own negligence, 
for example, in running into the caravan. 

During the winter months the position was different. The camp was closed. 
The road gates were kept locked, and the caravans of customers were parked 
on the hard tarmac. The corporation described them as being “‘ stored ’’ and 
made a “ storage charge ” of 12s. 6d. a week. None of the camp facilities was 
available. During these months, I think the corporation were bailees of the 
caravans and responsible for their safe custody. If the corporation negligently 
left the gates unlocked so that a thief came and stole one of the caravans, they 
would be responsible. I do not think that reg. 8 would protect them, because 
that, I think, only applies to the summer months when the campers are using 
the camping ground. In any case, I do not think that it is sufficiently clear to 
exempt them from their common law responsibilities. 

The loss here occurred, however, during the summer months when the camp 
was open. The owner of the caravan was entitled to put it on to a caravan site, 
but for her own convenience she left it on the tarmac for a week or two. That 
cannot, I think, increase the responsibilities of the corporation. All the facilities 
of the camp were available to her, if she cared to use them, and she was liable 
for the summer charges. Correspondingly, the corporation were only under the 
summer responsibilities. The owner must have known that, after the first 
Sunday in March, the camp was open day and night for people to come in and 
go out with and without vehicles. She could not expect the corporation to 
keep the gates locked on her account. She ought to have taken steps herself 
to safeguard the caravan, or she ought, at least, to have insured herself against 
loss. For these reasons I think the appeal should be dismissed. 


MORRIS, L.J.: In order to determine the issues which arise it first becomes 
necessary to decide what was the contractual relationship between the plaintiff 
and the corporation; secondly, it is necessary to decide whether the camp 
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regulations formed part of, or were incorporated in, any contract, and, if so, 
what is their meaning and effect ? The Brighton Corporation provides at 
Sheepcote Valley a municipal camp for holiday-makers. The camp is closed 
each year from the last Sunday in October to the first Sunday in March of the 
following year. But the camp as a place and as a site remains in existence, and 
those who have caravans on sites in the camp during the period when the camp 
is open may find it a great convenience to park their caravans during the winter 
period. The corporation provide for this, and as their booklet shows, they make 
arrangements for winter parking. The stipulation is made that caravans accepted 
for parking during the winter must be removed to the tarmac for the period. 
Whereas the charge for a caravan site while the camp is open is 25s. for a period 
of a week, the charge for winter parking is 12s. 6d. per week. The plaintiff 
was one who availed herself of these facilities. She became the owner of her 
caravan in 1948. In the summer of that year and also of 1949, 1950 and 1951, 
she had her caravan on a site in the camp and paid 25s. per week. During the 
winter period of 1948-49, while the camp was closed, she kept her caravan at a 
local garage, but during the corresponding periods during the winters of 1949-50 
and 1950-51 she used the winter parking facilities. She had had a copy of the 
corporation booklet in 1948, and the booklet contained the camp regulations. 
The camp regulations were also exhibited in the camp. When the camp closed 
in October, 1951, she caused it again to be removed to the tarmac and left it 
for the winter. She paid the appropriate charges for “ parking”, the term 
referred to in the booklet, or for “ storage ”, the term used in letters sent to her. 
These two words may be regarded for the purposes of the present case as 
synonymous. 

During the time that the camp was open the plaintiff had by contract the right 
to occupy a caravan site on the terms set out in the booklet and subject to the 
camp regulations. Such right is referred to in the regulations as being a licence. 
During the time that the camp was closed the plaintiff had by contract the right 
to have her caravan on the tarmac for winter parking again on the terms set 
out in the booklet, and again subject to the camp regulations. 

In Ashby v. Tolhurst (1), where the owner of a motor car left it on a private 
parking ground and made a payment to an attendant and received a ticket 
which recorded conditions as to cars being left at owner’s risk, Srr WILFRID 
GREENE, M.R., in his judgment said: 


“ The first thing to do is to examine the nature of the relationship between 
the parties, a matter upon which the character of the ground is, I think, 
not without importance, but the most important element is the document 
itself.” 

In the present case the expression ‘‘ winter parking ”’ is significant and expressive. 
It denotes, as was the fact, that caravans (and only caravans, for motor cars 
are not mentioned) may be left within the camp and in the part of the camp 
designated for the winter period, which means the period which in reference to 
the camp is regarded as winter. It seems to me that whatever word of legal 
description is employed, it is to the terms recorded in the booklet (where the 
camp regulations are set out) that attention must be paid. Though the majority 
of the camp regulations only have effective operation while the camp is open, 
they all remain as effective camp regulations, and such as can operate even 
while the camp is closed do not lack effectiveness merely because others depend 
on the camp being open. 


(1) [1937] 2 All E.R. 837; [1937] 2 K.B. 242. 
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One of the applicable regulations was, therefore, reg. 8. It becomes necessary 
to consider its words and to see how they relate to the plaintiff. The question 
arises whether she was at the time of the loss of her caravan a “ person using the 
camping ground”. In my judgment, she was. The location and area of 
the camping ground are shown in the booklet. During the summer when the 
plaintiff had her caravan on a caravan site she might, if she chose, allow a long 
period to pass during which she did not go to the camp at all. She would, 
nevertheless, be a “ person using the camping ground” within the meaning 
which those words in their context bear. So during the period of winter parking 
she would be a person using the camping ground. She could not go and occupy 
her caravan for residential purposes, but she could go down to see it, and if she 
wished she could attend to bedding or furniture or other contents; or she might 
not pay any visit. But whether present or absent, she would be a person using 
the camping ground. 

Next it is necessary to consider the construction of the words of reg. 8. In 
Rutter v. Palmer (1), Scrurton, L.J., stated the rule or principle of approach 
as follows: 


“In construing an exemption clause certain general rules may be applied : 
First the defendant is not exempted from liability for the negligence of his 
servants unless adequate words are used; secondly, the liability of the 
defendant apart from the exempting words must be ascertained; then the 
particular clause in question must be considered; and if the only liability 
of the party pleading the exemption is a liability for negligence, the clause 
will more readily operate to exempt him.” 


Applying these principles to the present case, it is to be observed that the claim 
made in the action is based on negligence alone. It is said that the defendants 
were negligent in that they did not take due and proper care of the caravan and 
of its contents. Regulation 8 provides that the corporation will accept no 
liability for the loss of the property of any person using the camping ground. 
But it is for such a loss that the present claim is brought. The words of the 
regulation may operate as an assertion or reminder that there is no liability in 
the corporation for the loss of any property for the reason that the corporation 
are not bailees, or they may record an exclusion of such liability for loss as there 
might be. If the corporation were bailees their potential liability would be for 
negligence, and so the words would be apt to exclude liability on any such 
ground. 

It is to be observed, however, that the words of reg. 8 are not as wide and as 
comprehensive as are the words which are found in some of the decided cases. 
Would the words exempt the corporation if one of their servants on duty in the 
camp wrongfully assaulted a camper and caused him injury ’ Would the words 
exempt the corporation if one of their servants negligently drive a vehicle in the 
camp and caused personal injuries and damage to property ’ !t is not necessary 
to decide these questions, but the fact that they can be raised lends support 
to the view that reg. 8 is indicative of, and declaratory of, the basis on which 
persons use the camp. If a caravan is occupying a site whi! the camp is open, 
there is clearly no bailment, and if a caravan is removed by some third person 
without the owner’s authority there is no liability in the cor ration. If, while 
the camp is closed, a caravan is on the tarmac for “‘ winter parking ”’, I incline 
to the view that the corporation do not become bailees of it. I doubt whether 
there would be delivery of possession to the corporation. Furthermore, the 


(1) [1922] 2 K.B. 87. 
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existence of reg. 8 may be a pointer leading to the view that there was no 
bailment. In Ashby v. Tolhurst (1), Romzr, L.J., said: 
“It is perfectly plain in this case that the car was not delivered to the 
defendants for safe custody. You cannot infer a contract by A to perform 
a certain act out of circumstances in which A has made it perfectly plain 
that he declines to be under any contractual liability to perform that act.” 


If, however, the corporation were bailees, then reg. 8 can, at least, operate to 
exclude liability for loss due to negligence which would be the potential liability 


of the corporation as bailees. 
In the present case, the loss occurred during the time that the camp was open 


and the plaintiff became liable to pay the charge applicable to a caravan site; 
it was merely because of arrangements which suited the convenience of the 
plaintiff that the caravan had not been removed to a caravan site. Accordingly, 
even if the view is held that while the camp is open the corporation are differently 
placed than when the camp is closed, it would seem only right that regard should 
be had to the conditions referable to times when the camp is open. I consider, 
therefore, that the corporation were not liable, and that the appeal should be 
dismissed. Appeal dismissed. Leave to appeal to the House of Lords refused. 

Solicitors: Woodham Smith, Borradaile & Martin (for the plaintiff); Sharpe, 


Pritchard & Co., agents for W. O. Dodd, town clerk, Brighton (for the defendants). 
F.G. 


(1) [1937] 2 All E.R. 837; [1937] 2 K.B. 242. 


QUEEN’S BENCH DIVISION 
(Barry, J.) 
Mar. 15, 1954 
DARLASSIS v. MINISTER OF EDUCATION AND ANOTHER 


Acquisition of Land—Compulsory purchase order—Confirmation by Minister of 
Education—Communication to Minister from Minister of Housing—Duty to 


disclose to owner of land. 

On Oct. 1, 1952, the London County Council, to provide a site for a school, 
made an order for the compulsory purchase of land which included two houses 
belonging to the appellant. The appellant lodged an objection, and on Apr. 23, 
1953, a public local inquiry was held by an inspector appointed by the Minister of 
Education who made a report in which he expressed the view that the compulsory 
purchase order should not be confirmed, but that an alternative site should be 
used for the erection of the school. The land sought to be acquired and that of 
which the alternative site formed part was the subject of the Administrative 
County of London Development Plan, 1951, into which, in 1953, an inquiry was 
being conducted by the Minister of Housing and Local Government. In view of 
that fact the Minister of Education sent a copy of the inspector’s report to the 
Minister of Housing who, after inquiry, expressed the wish that the order should 
be confirmed and the alternative site left available for housing. The matter was 
referred to the inspector who replied that if, as now appeared, it had been proved 
at the inquiry that it would be difficult to stop housing work planned for the 
alternative site, he would have recommended that the compulsory purchase order 
should be confirmed. Copies of the letters passing between the Minister of Education 
and the inspector and a copy of the inspector’s report were sent to the appellant, 
but the appellant complained that the Minister of Education had acted on a com- 
munication from the Minister of Housing concerning the subject-matter of the 
compulsory purchase order without disclosing the contents of that communication 
to the appellant or affording her an opportunity of challenging the accuracy of 
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the facts mentioned in it, and so, when considering her objection to the order, 
had failed to act judicially or to conform with the principles of natural justice, 
with the result that the confirmation of the order was outside the powers conferred 
on the Minister by the Education Acts, 1944 to 1948, and the Acquisition 
of Land (Authorisation Procedure) Act, 1946. 

HeLp: the Minister of Education was under a duty to consider the appellant’s 
objection judicially and that duty had been fulfilled, but the decision whether 
or not to confirm the order was an administrative decision based on public policy, 
in coming to which the Minister was entitled to be informed of matters not raised 
by the objection and was not under an obligation to disclose information of that 
kind; and, therefore, the Minister was not bound to disclose to the appellant any 
communication received from the Minister of Housing. 

Observations of Lorp GREENE, M.R., in B. Johnson & Co. (Builders), Ltd. v. 
Minister of Health (1947) (111 J.P. 508), applied. 

APPLICATION by the appellant for an order to quash a compulsory purchase 
order made by the London County Council and confirmed by the Minister of 
Education. 

Maurice Ahern for the appellant. 

The Solicitor-General (Sir Reginald Manningham-Buller, Q.C.) and J. P. 
Ashworth for the respondents, the Minister of Education and the London County 
Council. 

Cur. adv. vult. 


Mar. 15. BARRY, J., read the following judgment. By an originating 
notice of motion the appellant invites the court to quash a compulsory purchase 
order made by the London County Council under the Education Acts, 1944 to 
1948, and the Acquisition of Land (Authorisation Procedure) Act, 1946, this order 
having been subsequently confirmed by the Minister of Education. Shortly 
stated, the grounds of the appeal are that the Minister, when considering the 
objections to the order which were lodged by the appellant, failed to act judicially 
or to conform to the principles of natural justice, and that, in consequence, 
the confirmation of the order was outside the powers conferred on her* by these 
statutes. In substance the appellant’s complaint is that after a public inquiry 
had been held the Minister received and acted on a communication from the 
Ministry of Housing and Local Government concerning the subject-matter of 
the inquiry without disclosing its contents to the appellant or affording her an 
opportunity of challenging the accuracy of the facts mentioned in it. 

On Oct. 1, 1952, the London County Council made a compulsory purchase 
order to acquire about an acre and a quarter of land in Upper Tulse Hill, Brixton, 
for the purpose of providing a site for a new Church of England primary school, 
which was to house some two hundred and forty pupils. The Trinity Church 
School, which the new school was to replace, had been destroyed by bombing 
during the war, and this site was too small to enable a new schoo], conforming 
to modern requirements, to be built on it. The plot of land comprised in the 
compulsory purchase order contained four dwelling-houses and their outbuildings 
and gardens. Two of these dwelling-houses belonged to the appellant, and in 
one of them she herself lived. 

It is not disputed that, in making this order, the London County Council 
were acting within their statutory powers. The procedure for authorising 
compulsory purchases of land by local authorities is to be found in sched. I to 
the Acquisition of Land (Authorisation Procedure) Act, 1946. The order made 
by the local authority before it becomes operative must be submitted to and 
confirmed by the appropriate confirming authority, in this case the Minister of 
Education. Paragraph 3 of the schedule provides that before the order is 





* The Minister was Miss Florence Horsbrug)h. 
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submitted to the confirming authority certain notices must be published and 
others served on all interested parties. These notices must indicate the manner 
in which objections to the order may be made. The appellant concedes that the 
appropriate notices were given in the present case, and it is also common ground 
that her objection was made in proper form and within the prescribed time. The 
duties of the confirming authority are laid down in para. 4 of the schedule 
to which I have referred, the material sub-section being sub-para. (2) which 
provides : 

“ If any objection duly made as aforesaid is not withdrawn, the confirming 
authority shall, before confirming the order, either cause a public local 
inquiry to be held or afford to any person by whom any objection has been 
duly made as aforesaid and not withdrawn an opportunity of appearing 
before and being heard by a person appointed by the confirming authority 
for the purpose, and, after considering the objection and the report of the 
person who held the inquiry or the person appointed as aforesaid, may 
confirm the order either with or without modifications.” 

The appellant’s notice of objection was lodged on Nov. 5, 1952. It is, perhaps, 
of some little importance to consider the grounds of objection mentioned in her 
notice, which is exhibited to the affidavit of her solicitor, Mr. Albert Walter 
Scott. The appellant criticised the proposed site as being unsuitable for a new 
school building, and queried the necessity for a new school in this locality. She 
also referred to the hardship which would be caused by the demolition of the four 
dwelling-houses on the site proposed to be acquired. If a new school was to be 
built at all, she suggested that it should be built either on the site of the old 
Trinity Church School, or on an alternative site mentioned by the notice at 
Holmwood Gardens. Objections were also raised by the owners of the other 
property, and in due course the Minister of Education appointed an inspector 
to hold a public inquiry under the statutory provisions to which I have just 
referred. 

The matter was somewhat complicated by the fact that the future use of the 
land owned by the appellant and the other land included in this compulsory 
purchase order affected, not only the Ministry of Education, but also the final 
shape of the Administrative County of London Development Plan, 1951, into 
which a lengthy inquiry was being conducted by the Minister of Housing and 
Local Government. In consequence, the public inquiry into the compulsory 
purchase order for the property in Upper Tulse Hill was, for convenience, made 
a joint one and was held before two inspectors, one appointed by the Minister 
of Education and the other by the Minister of Housing and Local Government. 

The inquiry was held on Apr. 23, 1953. It was, in fact, conducted by Mr. 
Stiles, the inspector appointed by the Minister of Education, it being thought 
that her Ministry was the more closely concerned with the proposed use of this 
land for educational purposes. At the inquiry the appellant, through her 
solicitor, cross-examined the witnesses called by the acquiring authority, and 
herself adduced evidence in opposition to the order. One of the points raised 
by the appellant at the inquiry was that a vacant site existed in reasonable 
proximity to the appellant’s property which was more suitable for the erection 
of the new Church of England school than was the land owned by the appellant 
and the other objectors to the order. This vacant site was situated in an area 
known as High Trees, and was referred to throughout the inquiry as the High 
Trees site. The appellant did not, I think, seek to persuade the inspector that 
the alternative sites suggested in her notice of objection were, in fact, suitable, 
and, so far as this part of her case is concerned, she concentrated her evidence 
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and submissions on the High Trees site which had not, in fact, been mentioned 
in her notice of objection. Another ground for objection to the acquiring 
authority’s proposal was pursued with considerable vigour throughout the 
whole of the inquiry. The only evidence which emerged at the inquiry as to 
the availability of the High Trees site for educational purposes was that it 
formed a part of a considerably larger area which, as it was said, the London 
County Council were going to buy under a housing order t6 accommodate 
one hundred persons to the acre. 

The inspector duly submitted his report to the Minister of Education. A 
copy of this report was later supplied by the Minister to the appellant, and it 
will, I think, be convenient if I refer to it at this stage. After summarising the 
evidence called before him, Mr. Stiles stated his conclusions, which were five in 
number, as follows: 

“*(1). The necessity for a school of the size proposed in the vicinity of 

the suggested site was not seriously contested and was proved to my 
satisfaction. (2). The proposed site is a suitable one, and, in the absence of 
a better alternative, should be used, but it seems to have been chosen 
without regard to the future re-development of the whole area. (3). The 
best of the alternative sites suggested by the objectors is the one on the 
east side of High Trees. This site has the disadvantages that it is close to 
Fenstanton School and nearer the more busy road of Tulse Hill. The 
distance between the sites (less than half a mile). would not appear to be 
important. (4). The more serious objection to the High Trees site was that 
it would interfere with the plans for housing and would mean the loss of 
housing sites for one hundred and twenty-five people. As against this it 
would obviate the displacement of the thirty-eight people at present living 
on the proposed site, and would avoid annoyance to adjoining owners and 
injury to their property. (5). After carefully considering the facts and the 
advantages and disadvantages of the proposed site and the High Trees site, 
I have formed the opinior that the balance is slightly in favour of allocating 
part of the housing site on the east side of High Trees for the school, and, 
therefore, that the order should not be confirmed. No evidence was given 
at the inquiry as to the planning of the London County Council housing 
estate, and, in arriving at the above decision, I have assumed that the 
allocation of a site adjoining High Trees for a school would not present undue 
difficulties in the development of the estate.” 

What subsequently transpired emerges clearly from the various affidavits 
which have been filed on behalf of the Minister of Education. Mr. Stiles’ report 
was first considered by a principal officer in the Ministry of Education by the 
name of Katherine Anne Kennedy. In view of the conclusions set out in the 
report, and as she knew that an inspector appointed by the Minister of Housing 
and Local Government had sat with Mr. Stiles, Miss Kennedy sent a copy of 
the report to that Minister and inquired of him if there wou! be any difficulty 
if the High Trees site were to be taken for education purposes. The copy of 
Mr. Stiles’ report was received at the Ministry of Housing an: |ocal Government 
by Mr. Ronald Dallas Brett, also a principal officer. In his a‘lidavit, Mr. Brett 
said: 

“On receiving the said report I made a search in t) records of my 
department and found that the suggested alternative si\: referred to as 
‘High Trees’ in the said report formed part of a very much larger site 
scheduled for compulsory acquisition for housing purpo~s in the County 
of London (Upper Tulse Hill, Lambeth and Wandsworth) Compulsory 
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Purchase Order, 1947, which was confirmed by the Minister of Health on 
Aug. 24, 1948. I further found that the said ‘ High Trees ° site was shown 
in the programme map forming part of the Administrative County of London 

Development Plan, 1951, for development for housing purposes in the first 

period of the said plan.” 

He goes on to say that before communicating with the Ministry of Education 
he thought it right to ascertain what recommendation the inspector appointed 
by the Minister for Housing intended to make with regard to this proposal, 
and also he thought it right to discover what progress the London County 
Council had made in the detailed plans in developing their housing estate, 
including the High Trees site. Mr. Brett says that he learnt that the inspector 
appointed by the Minister of Housing intended to recommend that no amendment 
be made to the plan in respect of these premises, and that, in his opinion, the 
site was suitable—that is to say, the site comprised in the compulsory purchase 
order was suitable—for the purposes of a school, and that the suggested alterna- 
tive site, namely, High Trees, would mean a greater loss of housing units. Mr. 
Brett also caused inquiries to be made by the planning department of his 
Ministry, and on the date when this report was received from the Ministry of 
Housing a Mr. Clarke was invited to make his comments on it. He also consulted 
his records and ascertained the information already indicated in Mr. Brett’s 
affidavit. He says that, as he had no up-to-date knowledge of the housing 
development on the said site—that is to say, the High Trees site—he spoke on 
the telephone to an official of the Director of Housing and Valuer’s Department 
of the London County Council and learned that the London County Council’s 
plans for the development of the housing estate, of which the said site formed 
part, were in an advanced stage, that detailed plans by a private architect had 
been approved in which the said site was ear-marked for local shops with fiats 
over and a local branch library, and that work was expected to start by the end 
of the year or very early in 1954. That information having been received by 
the Ministry of Housing, it was, in substance, passed on to Miss Kennedy. 
Mr. Brett says in his affidavit that, after consultation with his official superiors, 
he informed the Ministry of Education that his department, namely, the Ministry 
of Housing, would prefer to see the compulsory purchase order confirmed, that 
is to say, that the wishes of the Ministry of Housing were that the High Trees 
site should continue to be available for housing purposes. 

Miss Kennedy, in her turn, consulted her superiors, and as a result a letter 
was written to Mr. Stiles on July 31, 1953. That letter was exhibited to the 
affidavit filed by the appellant’s solicitor, Mr. Scott. As considerable reliance 
was placed on this correspondence by the appellant, I think I should read this 
letter in full. After drawing attention to the subject-matter of the letter the 
Ministry say: 

“You will remember that in your conclusion you formed the opinion 
that the balance is slightly in favour of allocating to educational purposes 
part of the housing site on the east side of High Trees, and, therefore, 
that the order should not be confirmed. You state, however, that in arriving 
at this decision you have assumed that the allocation of a site adjoining 
High Trees for a school would not present undue difficulties in the develop- 
ment of the estate. The Minister has been in communication with the 
Ministry of Housing and Local Government concerning the High Trees 
site and she is informed that the Minister of Housing and Local Government 
confirmed the housing compulsory purchase order covering the High Trees 
site a considerable time ago, that the housing scheme is now in an advanced 
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stage, and that work which would be extremely difficult to stop is expected 
to start on the site at the end of this year. The Minister feels that, had you 
had this information before, you might have reached a different con- 
clusion in your report. It is the Minister’s practice, having reached a 
decision whether or not to confirm a compulsory purchase order, to send a 
copy of the report to the interested parties. On the information now before 
her the Minister feels that she should not accept your recommendation not 
to confirm the order, but before finally reaching a decision I am to ask 
whether you would wish to amend the conclusions of your report. Whether 
you do so or not is, of course, entirely a matter for your own discretion. 
Should you see fit to alter your conclusions, you might either amend your 
report or send an official letter supplementing it. Alternatively, if you 
consider that your report and conclusions should stand as drafted, the 
Minister will be glad to be informed.” 


Mr. Stiles replied on Aug. 5, 1953, in these terms: 


“*T have carefully considered your letter of July 31, 1953, and I confirm 
that the recommendation in my report dated May 16, 1953, was made on the 
assumption that the allocation of a site adjoining High Trees for the school 
would not present undue difficulties in the development of that estate. I 
note that the Minister of Housing and Local Government says that the 
housing scheme for the High Trees estate is now in an advanced stage and 
that it would be extremely difficult to stop the work. Only a relatively small 
part of the estate would be required for the school and if it had been proved 
at the inquiry that it was extremely difficult to stop the work on the part 
of the estate in question, I should have recommended in my report that the 
order should be confirmed.” 


Copies of both those letters, in addition to a copy of Mr. Stiles’ report, were 
sent by the Minister to the appellant, and the appellant’s complaint relates to 
the communications between the two Ministers, the Minister of Education, 
and the Minister of Housing and Local Government, to which I have just referred. 
Whatever else may be said in this case, the Minister of Education certainly 
treated the appellant with very great frankness and courtesy. She forwarded 
to the appellant reports and correspondence which, it is quite clear, I think, 
she had no duty to disclose, and did make every effort to clarify the reasons 
for her decision for confirming the order. 

This appeal comes before me under the provisions of Part IV of sched. I to 
the Acquisition of Land (Authorisation Procedure) Act, 1946. Paragraph 15 (1) 
of that schedule reads: 


“If any person aggrieved by a compulsory purchase order desires to 
question the validity thereof, or of any provision contained therein, on the 
ground that the authorisation of a compulsory purchase thereby granted 
is not. empowered to be granted under this Act or any [enactment 
contained in a public general Act and in force immediately before Apr. 18, 
1946], or if any person aggrieved by a compulsory purchase order or a 
certificate under Part III of this schedule desires to question the validity 
thereof on the ground that any requirement of this Act or of any regulation 
made thereunder has not been complied with in relation to the order or 
certificate, he may, within six weeks from the date on which notice of the 
confirmation or making of the order or of the giving of the certificate is 
first published in accordance with the provisions of this schedule in that 
behalf, make an application to the High Court, and on any such application 
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the court .. . (b) if satisfied that the authorisation granted by the compulsory 
purchase order is not empowered to be granted as aforesaid, or that the 
interests of the applicant have been substantially prejudiced by any 
requirement of this schedule or of any regulation made thereunder not having 
been complied with, may quash the compulsory purchase order or any 
provision contained therein, or the certificate, either generally or in so far 
as it affects any property of the applicant.” 

The duties of executive officers who are entrusted by statute with quasi- 
judicial functions, have been considered in a large number of cases, to many 
of which I have been referred. I need not consider these authorities in great detail, 
as the legal principles established by them are now, I think, tolerably clear. 
The real problem in the present case is, I think, the proper application of these 
principles to the facts of this appeal. In the very well-known cases of Board of 
Education v. Rice (1) and Local Government Board v. Arlidge (2) the House of 
Lords have laid down the broad lines of conduct which must be followed by the 
administrative officers who are called on to make what have been called quasi- 
judicial decisions on matters referred to them for determination. In the absence 
of some express statutory provision, they are not bound by any set procedure 
nor by the rules of evidence applied in a court of justice. They must, however, 
to use the words of Lorp HaLpangE in Arlidge’s case (2), 

‘‘ deal with che case referred to them without bias and they must give to 
each of the parties the opportunity of adequately presenting the case 
made. The decision must be come to in the spirit and with the sense of 
responsibility of a tribunal whose duty it is to mete out justice.” 

By way of further illustration, Lorp HALDANE also cited with approval this 
sentence from the speech of Lorp LorEBuURN in Rice’s case (1): 

“They ” [the Board of Education] “‘can obtain information in any way they 
think best, always giving a fair opportunity to those who are parties in the 
controversy for correcting or contradicting any relevant statement prejudicial 
to their view.” 

The appellant places considerable reliance on that principle. It is, I think, 
important to observe, as the learned Solicitor-General pointed out, that the 
administrative bodies concerned in those two cases were, beyond question, 
engaged in the performance of what is described as a quasi-judicial rather 
than an administrative task. In Rice’s case (1) s. 7 (3) of the Education Act, 
1902, provided that: 

“If any question arises under this section between the local education 
authority and the managers of a school not provided by the authority, 
that question shall be determined by the Board of Education.” 

In Arlidge’s case (2) s. 17 of the Housing and Town Planning Act, 1909, gave the 
owner of any dwelling-house a right to appeal to the Local Government Board 
against the making of a closing order or the refusal to determine such an order 
when the dwelling-house had been rendered fit for human habitation. 

In determining questions of this kind, the administrative body was performing 
a quasi-judicial act which was divorced, or, at least, largely divorced, from its 
normal administrative functions. Greater difficulties arise when, as in the 
present case, an executive or administrative officer is required to exercise both 
quasi-judicial and administrative functions in relation to the same subject- 
matter. It is, on the one hand, conceded by the Solicitor-General on behalf 


(1) 75 J.P. 393; [1911] A.C. 179. 
(2) 79 J.P. 97; [1915] A.C. 120. 
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of the respondents that, when performing her statutory duty of ‘ considering 
the objection and the report of the person who held the inquiry "’, the Minister 
of Education was performing a quasi-judicial act and was bound to conform 
with the standards of fairness indicated by the House of Lords in the two cases 
to which I have referred. The appellant, on the other hand, agrees that the 
decision of the Minister whether or not she should confirm the order was an 
administrative decision and nothing else. It is, therefore, necessary to consider 
some of the later authorities to obtain guidance as to the application of the 
principles laid down by the House of Lords to executive officers who are called 
on—as they are now so frequently called upon—to perform this dual role. 

In Errington v. Minister of Health (1) the Jarrow corporation had made a 
clearance order under the Housing Act, 1930. This Act contained provisions 
as to the confirmation of such orders by the Minister which are in all material 
respects exactly similar to those contained in sched. I to the Acquisition of Land 
(Authorisation Procedure) Act, 1946. A public inquiry having been held, 
officials from the Ministry of Health conducted what was, in effect, a further 
private inquiry which consisted of an inspection of the area and the condemned 
dwelling-houses on it in the presence of officials of the acquiring authority. 
The objectors were given no notice of this inspection and had no opportunity 
of attending it. Moreover, the Ministry received a number of letters from 
officials of the corporation which contained further evidence relating to the 
condition of the houses which they sought to demolish, including evidence on 
one matter which had never been raised by the public inquiry at all. The 
contents of these letters connected with the structure of the houses were not 
communicated to the objectors. The Minister confirmed the order, but it was 
subsequently quashed by the Court of Appeal, reversing the decision of Swrrt, J., 
who had dismissed the objector’s appeal. In view of the decision of the Court 
of Appeal, to which I must shortly turn, it is, I think, unnecessary for me to refer 
at this stage to the judgments of the lords justices who decided Errington’s 
case (1). It is, however, important to observe that the so-called private inquiry 
and the subsequent correspondence between the Ministry and the acquiring 
authority were directly concerned with the actual issue of fact between the 
acquiring authority and the objectors, namely, the condition of the houses in 
the clearance area, and the possibility of their being re-conditioned rather than 
destroyed. ; 

I think it unnecessary for me to do more tiaan refer by name to the other cases. 
They are Offer v. Minister of Health (2), Miller v. Minister of Health (3), and 
Summers v. Minister of Health (4), all of which were cited t) me in argument. 
They were all cases of considerable importance and threw a good deal of light 
on the use which the confirming Minister may make of information which has 
come into his or her possession while performing his or her normal administrative 
functions prior to the inception of the so-called “ lis ’’ joined bet ween the objectors 
and the acquiring authority. The principles established by these decisions 
have now, I think, been embodied in the judgment of the Court of Appeal in 
the next and last case to which I need refer. 

Before I pass to that case I think, however, it is right for me to say one thing 
with regard to the subject-matter of the decision of Morxis, J., in Summers's 
case (4). I need not refer to more than a very small portion of is judgment. The 

(1) 99 J.P. 15; [1935] 1 K.B. 249. 
(2) [1936] 1 K.B. 40. 


(3) 111 J.P. 56; [1947] 1 All E.R. 47. 
(4) 111 J.P. 89; [1947] 1 All E.R. 184. 
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appellants in that case were objecting to the uses which had been made of a 
number of documents which had come into the possession of the confirming 
authority before and after the consideration of the objections. They then 
referred to the sixth document, which probably came into existence after the 
objection had been lodged and consequently after the so-called “ lis” had been 
granted between the objector and the acquiring authority. Morris, J., said: 

‘“* The sixth document was a copy of a letter dated Mar. 15, 1946, addressed 
by the Midland Regional Office of the Ministry of Town and Country 
Planning to the clerk of the Atcham Rural District Council, confirming that, 
so far as the Ministry of Town and Country Planning and the Ministry of 
Agriculture were concerned, no objection was taken to the proposed use of 
the site. The affidavit says that this copy had been sent on Mar. 15 by the 
Midland Regional Office of the Ministry of Town and Country Planning 
to the Midland Regional Office of the Ministry of Health. That letter from 
the regional planning officer states that he had pleasure in confirming that, 
so far as his department of the Ministry of Agriculture was concerned, no 
objections were raised to the proposed use of the site for housing purposes. 
That letter is dated Mar. 15, and is subsequent to the notice of objection 
being sent to the Minister, but it appears from the consideration of Mr. 
Williams’ affidavit that the application of the council to the Minister for his 
confirmation was not in fact made until the second half of March, and I 
think it is reasonable to assume that it was not made until after the date of 
this letter. Apart, however, from that consideration, the letter is comparable 
in its contents with the letter dated Sept. 13, 1945, which was the document 
considered by Henn Couiis, J., in Miller v. Minister of Health (1). That 
was a letter from the regional planning officer to the clerk of the particular 
rural district council, and by it information was given that certain sites 
were considered satisfactory, the observations of other interested government 
departments having been received and considered. That letter, and, 
indeed, the letter of Mar. 15 to which I have referred, indicate that other 
government departments which might be interested had informed the 
Minister of Health that they did not wish to present any considerations or 
objections.” 

That was a document which the Minister was advised to send to the applicants 
before he adjudicated on this matter. A little later Morris, J., said: 

“It seems to me, therefore, that no complaint can be made by the 
applicants that these documents were not sent to them, and that it cannot 
be urged that the Minister had failed properly or judicially to consider their 
objections or that there had been anything by way of violation of the 
principle of natural justice. I cannot conceive that it would have assisted 
the applicants to know that other departments did not object to the con- 
firmation order or that the Ministry of Agriculture were not supporting the 
objections of the applicants.” 

I turn now to the last, and, I think, the most pertinent, authority, which is 
the decision of the Court of Appeal in B. Johnson & Co. (Builders), Ltd. v. Minister 
of Health (2). Here, again, the statutory provisions under review were sub- 
stantially identical with those contained in sched. I to the Act of 1946. ,The 
actual decision of the Court of Appeal related to material which had come 
into the possession of the Minister before a compulsory purchase order was made, 
but it has, I think, a direct bearing upon the problem now before the court. 


(1) 111 J.P. 56; [1947] 1 All E.R. 47. 
(2) 111 J.P..508; [1947] 2 All E.R. 395. 
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The judgments of Lorp Greens, M.R., and CoHEN, L.J., indicate most clearly 
the hitherto uncertain dividing line between the contemporaneous and closely 
intermingled administrative and quasi-judicial functions of the executive 
authority under legislation of this kind. The whole of the two judgments seem 
to me to be, if I may say so with respect, so illuminating that it is difficult to 
pick out individual passages for citation. There are, however, a few portions 
of the judgments to which I must refer. 
The Master of the Rolls used these words: 

“The duty placed on the Minister with regard to objections is to consider 
them before confirming the order. He is also to consider the report of the 
person who held the inquiry. Having done that, his functions are laid down 
by the last words of the paragraph, viz., ‘and may then confirm the order 
either with or without modification.” Those words are important, because 
they make it clear that it is to the Minister that Parliament has committed 
the decision whether he will or will not confirm the order after he has done 
all that the statute requires him to do. There is nothing in that paragraph, 
or anywhere else in the Act, which imposes on the Minister any obligation 
with regard to the objections, save the obligation to consider them. He is 
not bound to base his decision on any conclusion that he comes to with 
regard to the objections, and that must be so when one gives a moment’s 
thought to the situation. The decision whether to confirm or not must be 
made in relation to questions of policy, and the Minister, in deciding whether 
to confirm or not, will, like every Minister entrusted with administrative 
duties, weigh up the considerations which are to affect his mind, the 
preponderating factor in many, if not all, cases being that of public policy, 
having regard to all the facts of the case.” 


Later, he says: 

“* Cases of this kind are to be found in the books in considerable numbers, 
and, although the provisions of every statute dealing with this class of 
matter have to be considered by reference to their own language, there are 
one or two general observations that I think may be made about the par- 
ticular provisions with which we are concerned. First, the functions of the 
Minister in carrying these provisions into operation are fundamentally 
administrative functions. In carrying them out, he has the duty which 
every Minister owes to the Crown, viz., to perform his functions fairly and 
honestly, and to the best of his ability. But his functions are administrative 
functions, subject only to the qualification that,at a particular stage and for a 
particular and limited purpose, there is superimposed on his administrative 
character a character which is loosely described as ‘ quasi-judicial’. The 
language which has always been construed as giving rise to the obligations, 
whatever they may be, implied in the words ‘ quasi-judicia! ’ is to be found 
in the duty to consider the objections, which, as I have said. is superimposed 
on a process of Ministerial action which is essentially administrative. That 
process may begin in all sorts of manners—the collection of information, the 
ascertainment of facts, and the consideration of representations made from 
all sorts of quarters, and so forth, long before any question of objections 
can arise under the procedure laid down by the Act. While acting at that 
stage, to carry the Act into effect or for purposes relevant to it and bearing on 
it, the Minister is an executive officer of government, and nothing else. The 
administrative character in which he acts re-appears at a later stage because, 
after considering the objections, which may be regarded as the culminating 
point of his quasi-judicial functions, there follows something which again, 
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in my view, is purely administrative, viz., the decision whether or not to 
confirm the order. That decision must be an administrative decision, 
because it is not to be based purely on the view that he forms of the 
objections, vis-A-vis the desires of the local authority, but is to be guided 
by his view as to the policy which in the circumstances he ought to pursue.” 


a subsequent passage the Master of the Rolls goes on in these terms: 


* Returning to the present case, certain matters are common ground. 
It is not disputed by the respondents that the Minister, in coming to his 
decision whether to confirm or not to confirm a compulsory purchase order, 
is entitled to have his mind informed in a number of ways. In other words, 
he is not limited to material contained in the objections—not limited to 
arguments, evidence, and considerations put forward by the local authority 
for the purpose of the consideration of the objections, or put forward by 
the objectors themselves. It is obvious to anyone who has any familiarity 
with the operations of government departments that matters of high public 
policy, such as this, are, or may be, under constant consideration and review 
by the necessary Minister. The problem does not, so to speak, arrive 
suddenly out of the blue by the putting forward by the local authority of a 
compulsory purchase order for confirmation. The housing conditions in 
great cities are the subject of continuous consideration, not merely by one 
Ministry, but by several. Information may have arrived, reports may have 
been obtained, representations and arguments may have been put forward 
by other Ministries, and in a great many cases one would expect to find a 
fairly bulky file, much of which, if not the whole of it, may bear on some 
particular application. Obviously, it would be absurd to say that a Minister, 
in considering whether to confirm the compulsory purchase order, must 
exclude from his mind information and considerations which have come 
before him in that sort of way. It is on the obligation alleged, viz., to 
disclose information of that kind, that the present controversy turns. It is 
not unfair to say that, generally speaking, the idea that a Minister can be 
compelled to disclose to anybody information of that kind, which he has 
obtained as a purely administrative person, is alien to our whole conception 
of government in this country. I referred in my judgment in the Plymouth 
ease [Robinson v. Minister of Town and Country Planning (1)] to certain 
observations of Lorp SHaw in Local Government Board v. Arlidge (2) which, 
so far as I know, have never been contradicted, and which, in my opinion, 
substantially represent one aspect of our conception of government. It 
is, therefore, admitted that matters of that kind can be taken into con- 
sideration, and that the decision of the Minister may be affected and governed 
by them, irrespective of the objections and what may be said or established 
in support of them. It is further common ground, and, indeed, it is clearly 
established by authority, that statements made by, or obtained from, either 
of the two quasi-parties to the quasi-lis while it is pending, viz., the local 
authority and the objector, must be disclosed to the other quasi-party. 
Information so provided and put before the Minister is information given 
to enable him to do the thing he is doing at that stage, considering the 
objections, and it has always been naturally said that information of that 
kind must be disclosed to the other party to give that other party an 
opportunity of controverting it, or making comments upon it.” 


(1) 111 J.P. 378; [1947] 1 All E.R. 851; [1947] K.B. 702. 
(2) 79 J.P. 97; [1915] A.C. 120. 
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Lastly, the Master of the Rolls summarises his conclusion thus: 


“I do not want to prolong this judgment by a careful examination of all 
the authorities. It is sufficient to say this. There is no single case in the 
books where it has been said, or, indeed, suggested, that the obligation of the 
Minister in considering objections, as regards discovery, goes beyond an 
obligation to see that matter which has come into existence for the purpose 
of the quasi-lis is made available to both sides, and I am not going to extend 
the obligation on the Minister beyond that point. It seems to me that, if 
it is to be extended beyond that point, it will lead to a chaotie and un- 
acceptable result with regard to information in Ministerial! files. As I said, 
at the beginning of this judgment, if the legislature chooses to mix, for the 
purpose of one essentially administrative process, a quasi-judicial element 
so as to make a sort of hybrid operation of it, one cannot expect lines of 
division to produce an entirely logical result. The quasi-judicial element 
must not be permitted to cause irruptions into a purely administrative 
sphere.” 

Couen, L.J., gave judgment to a similar effect. I should like to read passages 
from his judgment, but were I to do so I think I should over-burden my present 
judgment. 

Both parties sought to rely on Johnson d& Co.’s case (1) and the earlier decisions 
which were cited to me. The appellant contended that communication from the 
Ministry of Housing and Local Government to the Ministry of Education to 
the effect that “the London County Council’s housing scheme on the High 
Trees site was in an advanced stage, that detailed plans by a private architect 
had been approved in which the site owned by the objectors was earmarked for 
local shops with flats over, and that work was expected to start at the end of 
the year” was all matter which came into existence for the purposes of the 
“* quasi-lis ” and should have been made available to the appellant to enable 
her to challenge its accuracy at a further public inquiry or by other means. 
Mr. Ahern, who presented the appellant’s case with great clarity and force, 
submitted that the Minister’s inquiry to the Ministry of Housing and Local 
Government and her receipt of this communication in reply were part of her 
quasi-judicial “‘ consideration ”’ of the objections of the report of the inspector. 
The communication clearly related to the subject-matter of the objections and 
it dealt with matters which were within the knowledge of the London County 
Council at all material times and which could have been adduced in evidence by 
them at the public inquiry. The Minister, he suggested, ought to have realised 
that the information passed to her by the Ministry of Housing really emanated 
from the London County Council, the acquiring authority, ut, in any event, it 
was her duty to communicate that information to the appellant. Instead of 
doing so she acted on it without taking any steps to verify its accuracy. Her 
decision to confirm the order was not, he said, based on any decision of policy 
that the High Trees site should be used for housing, but, in effect, on the un- 
confirmed statement of some junior official in the London County Council that 
the plans for the housing scheme were so far advanced that it would be difficult 
to alter them. If, he said, on examination this statement had been proved to 
be inaccurate—and it has already emerged, he suggested, t}iat one statement was, 
in fact, inaccurate—the Minister of Housing and Loca! (:overnment might 
well have been prepared to release the site for the building of a new school. 
With this alternative site available the Minister of Education might well have 


(1) 111 J.P. 508; [1947] 2 All E.R. 395. 
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followed her inspector's report and refused to confirm the compulsory purchase 
of the appellant’s property. 

At first sight this appears to be an attractive and plausible argument, and I 
have no doubt that the appellant feels genuinely aggrieved at not having had an 
opportunity of questioning the views of the Ministry of Housing and the London 
County Council on the housing developments at the High Trees site. On closer 
analysis, however, I am satisfied that the appellant’s contentions cannot be 
sustained, and, in my judgment, she has failed to establish that the Minister of 
Education has not complied with her statutory obligations. Certainly, it could 
not be said that the Minister has failed to consider the objections and the 
inspector’s report. Indeed, she has, I think, done all that she could reasonably 
do, to ensure that her decision on questions which she had to determine would 
be a just one. 

The primary question for the Minister’s decision was whether or not the 
appellant’s property and the property of the other objectors was to be com- 
pulsorily acquired by the London County Council for a new school building. 
The High Trees site was introduced into the inquiry by the appellant herself 
when she sought to establish that it was a more suitable location for the school 
than the one chosen by the county council. As appears from the evidence 
given at the public inquiry, the land at High Trees had already been scheduled 
for housing and it was established by the evidence of Mr. Brett and Mr. Porter 
that the land in question formed part of a very much larger area which had been 
compulsorily acquired for housing purposes by an order confirmed by the 
Minister of Health in 1948. The fact that the order was so confirmed seems to 
be a clear indication that, as a matter of policy, the Minister then responsible 
for housing—namely, the Minister of Health—had reached a decision that the 
whole of this area was required for housing purposes. Any change in the proposed 
use of any part of this land which had been acquired for housing in 1948, or had 
been authorised to be acquired, would require a further administrative decision 
by the Minister of Health or by his successor, the Minister of Housing and Local 
Government. This fact, I think, lies at the very root of the problem now under 
consideration. There can, I think, be no doubt that, on ascertaining from the 
inspector’s report that the High Trees site was already earmarked for housing, 
the Minister of Education would have been quite entitled as a matter of policy 
to reject the High Trees site as a suitable alternative for a new school. Had 
she taken this course the appellant would have had no grounds for complaint. 
In the interests of good administration, however, the Minister decided to probe 
the matter further and to inquire from her fellow Minister whether there would 
be any difficulty if the High Trees site were taken for educational purposes. 
The essence of this inquiry was, I think, to ascertain whether the Minister of 
Housing, as a matter of policy, was prepared to release the site. On receipt 
of this inquiry it would have been open to the latter Minister to give the curt 
reply: “I will not give up this land”. Had he done so, Mr. Ahern felt bound 
to concede that his client could not have questioned his decision. He might, 
indeed, have gone further and said that he would not give up the site because 
the housing problem in that part of London was so acute that even an acre and 
a quarter of house-building land could not be spared. Had that been the 
answer, the policy of the Minister of Housing could not, I am satisfied, have 
been called into question at a public inquiry convened by the Minister of 
Education. Here, in effect, the Ministry of Housing and Local Government 
gave somewhat more detailed reasons for preferring the confirmation of the 
order to a surrender of the only other practical site for the new school. No 
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doubt, these reasons—namely, the difficulties of altering the lay-out of the housing 
site at that stage—did emanate, to some extent at least, from the London 
County Council, but the decision was none the less a decision on policy, which 
the appellant, in my judgment, cannot call into question. The Minister of 
Housing considered that the reasons which he gave were adequate and, so far 
as I am aware, there is no reason to suppose that they were not. 

When the affidavits are considered it will be found that there is or was a slight 
discrepancy between the information passed by the Minister of Housing to the 
Minister of Education and the true facts which were disclosed in the affidavit 
of the Fellow of the Royal Institution of Chartered Surveyors employed in the 
Housing and Valuation Department of the London County Council, Mr. James 
Richard Porter. He confirms that this information was correct with the excep- 
tion, it would appear, that on the date when this information was passed from 
one Ministry to the other detailed plans in the sense of fully detailed plans and 
drawings which would be required by the builders and required also for submission 
to quantity surveyors had not in fact been prepared. None the less, Mr. Porter 
further states that on Oct. 7, 1952, the London County Council had approved 
the land of the housing site shown on the plans submitted by an architect, Mr. 
Lovett Gill, who had been instructed to prepare the plans for the land and the 
construction of the buildings on this site. The order goes on to say that the plans 
included the site of Upper Tulse Hill near its junction with Tulse Hill, which, 
as I am informed, was referred to at the inquiry as the High Trees site. The 
High Trees site was shown on the plans as laid out for the erection of three 
blocks of flats and a block of local shops with flats over, the said shops fronting 
on Upper Tulse Hill. The information conveyed to Miss Kennedy did not refer 
to three blocks of flats; it referred to shops with flats above them, and there was 
reference to detailed plans having been actually prepared. These discrepancies 
seem to me to have been of only the slightest importance, and I cannot see that 
the appellant could, in any conceivable circumstances, have gained anything 
by a further consideration of these matters at a new public inquiry or by any 
other means. 

The decision of the Minister of Housing was, as I understand it, a policy 
decision, and it indicated that as a matter of policy that Minister considered 
that the surrender of an acre and a quarter of land on which shops and flats 
were to be built might well have affected the amenities and the balance of the 
new estate. In any event, these are not matters which could properly be 
canvassed before an inspector appointed by the Minister of Education. Adminis- 
tration would become impossible if an objector, by suggesting a site alternative 
to the one which it was proposed to acquire, could challenge the grounds on 
which a Minister other than the confirming Minister refused to release the alter- 
native site, the use of which he had already sanctioned for some other purpose. 

It might just as easily be said that in cases such as those referred to by 
Morris, J., in Summers’ case (1) an objector could challenge the decision of the 
Ministry not to object to the use of a site for the proposed purpose. The objector 
might well say that, if the true facts were ascertained, it could be shown that the 
Minister in question, other than the confirming authority, ought to have objected 
to the use of the site for the purpose for which it was proposed to use it. As 
was said by the Master of the Rolls in Johnson & Co.’s case (2): 

“The quasi-judicial element must not be permitted to cause irruptions 
into a purely administrative sphere.” 


(1) 111 J.P. 89; [1947] 1 All E.R. 184. 
(2) 111 J.P. 508; [1947] 2 All E.R. 395. 
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The Minister of Education is clearly entitled to obtain the views of her Ministerial 
colleagues before arriving at her final decision whether or not to confirm the 
compulsory purchase order. She is entitled to do so both before and after her 
consideration of the quasi-lis between the acquiring authority and the objector. 
In the present case I am satisfied that her communication with the Ministry of 
Housing and Local Government was made to enable her to reach this clearly 
administrative decision. The communication itself affected her decision on 
policy and not, in any true sense, her consideration of the quasi-lis. The situation 
would have been wholly different if the Minister of Housing had stated that he 
did not require the High Trees site for housing purposes because it was water- 
logged or otherwise unsuitable for building. Information of that kind would 
be clearly relevant to the quasi-lis, which concerned the relative merits of the 
two sites, and should, I think, have been disclosed to an objector to enable its 
accuracy to be challenged. 

For the reasons I have given here, I am clearly of opinion that the Minister of 
Education acted throughout with complete propriety and was not under any 
obligation to disclose to the appellant the communication which she received 
from the Ministry of Housing and Local Government. My decision on this point 
makes it unnecessary for me to consider whether the appellant’s case, if 
established, would have shown that the confirmation of the order was outside 
the Minister’s statutory powers or only that a requirement of the Act had not 
been complied with. In deference to the argument addressed to me on this point, 
I should, perhaps, indicate (without finally deciding the question) that, in my 
view, a failure on the part of any confirming authority to act judicially or semi- 
judicially in the consideration of an objection would wholly invalidate the order 
and could not be regarded as a mere non-compliance with the requirements of 
the Act. The point is, in any event, somewhat academic, since an objector who 
has not had a fair opportunity of presenting his case, or challenging the case of 
an acquiring authority, would, I think, almost always be found to have been 
substantially prejudiced. I need hardly say that I feel great sympathy with the 
appellant. She has had her property taken from her against her will, and it is 
right that a matter of this kind should require very close scrutiny by the courts. 
The conduct of the Minister of Education has now received the very closest 
investigation, and I am satisfied that the appellant has no real ground for 
complaining. In those circumstances this appeal fails and must be dismissed. 

Appeal dismissed. 

Solicitors: Scott & Son (for the appellant); Treasury Solicitor (for the 


respondents). 
G.F.L.B. 
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COURT OF APPEAL 
(Str RaymMonp EversHEep, M.R., JENKINS AND Hopson, L.JJ.) 
June 22, 23, 24, July 12, 13, 1954 
W. v. W. 


Desertion—Termination—Decree nisi of nullity—Effect on deserting spouse’s mind. 
The parties lived together in a house belonging to the wife. In the autumn 
of 1946 the wife told the husband to leave the house and on Nov. 26, 1946, he 
did so. On Oct. 20, 1950, the husband presented a petition for a decree of nullity 
and on Nov. 8, 1951, a decree nisi was granted in his favour. The wife appealed, 
and on Mar. 12, 1952, the Court of Appeal allowed the appeal and set aside the 
decree nisi. On Jan. 24, 1953, the husband presented a petition for dissolution of 
the marriage on the ground of the wife’s desertion from the date of his eviction 
by her in 1946 until the date of the petition (Jan. 24, 1953). The wife denied 
desertion, and pleaded that, if ever she had been in a state of desertion, the desertion 
had been terminated by offers of reconciliation which had been refused by the 
husband and that from Nov. 8, 1951 to the date when the decree nisi was set aside 
the parties were living apart by reason of the decree nisi. 

Hetp: although a decree of judicial separation, or, which was equivalent, a 
separation order of a court of summary jurisdiction, prevents the continuance of 
desertion after the date of such decree or order, the making of a decree nisi does 
not of itself | sem an end to desertion and it is a question of fact in each case whether 
a period of desertion has been terminated: observations of Lorp Romer in Cohen 
v. Cohen ({1940] 2 All E.R. 339), applied : Fender v. Mildmay ({1937]3 All E.R. 402), 
distinguished; on the facts, the wife was guilty of desertion in 1946, the pronounce- 
ment of the decree of nullity had not affected her mind or conduct, it was not possible 
to say that the parties were living apart by reason of that decree, and since she 
had failed to prove a genuine repentance and sincere and reasonable attempts 
to get the husband back, her state of desertion had not been terminated and the 
husband was entitled to a decree: observations of Lorp Romer in Pratt v. Pratt 
([1939] 3 All E.R. 442) and in Cohen v. Cohen ([1940] 2 All E.R. 334), applied. 

Per Smr Raymonp EversHep, M.R.: In cases in which the offending spouse 
has been guilty of some matrimonial offence in addition to desertion (for example, 
cruelty) it is, I think, true that the injured spouse may reasonably expect a greater 
manifestation, a greater proof, of real change of heart extending both to the other 
offence and to the desertion than in a case in which the only matter at issue is 
desertion. 

AprEat by the wife against a decision of Mr. Commissioner Busx Jamzs, Q.C., 
given on Feb. 16, 1954. 

The parties were married on Jan. 1, 1941. In June, 1944, the parties adopted 
a child which died later. In 1944 the wife succeeded to a certain sum of money 
in consequence of the death of her mother and purchased a house in Cornwall 
which for a time was the matrimonial home. In April, 1945, the parties adopted 
a child named John. In the autumn of 1946, after a quarrel, the wife told the 
husband to “ get out and stay out ” and on Nov. 26, 1946, the husband left the 
matrimonial home, and the parties never thereafter resumed cohabitation. 
In December, 1946, the husband joined the Royal Navy and went abroad. 
During 1947 the wife wrote to the husband suggesting that |e should return to 
the house in Cornwall or spend his leave there, or even to 0‘ain a transfer to a 
post nearer there, but refusing to join him in married quarters as requested by 
him. One letter dated Aug. 18, 1947, began: ‘“‘ Can’t you recognise an olive 
branch when you see one?” The wife wrote one further short letter to the 
husband in which she acknowledged a present sent by him and then ceased to 
write to him until, during 1949, she wrote to him and to his commanding officer 
letters under a false name. On Oct. 12, 1950, solicitors acting for the wife 
wrote to the husband: 


“We act for your wife who has instructed us that she desires to enter 
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into a deed of separation with you. We shall be glad if you will call to 

see us in the matter or, alternatively, let us know the name and address of 

your solicitors.” 
On the same date the husband filed a petition for nullity on the ground of his 
wife’s incapacity, alternatively of her wilful refusal to consummate the marriage ; 
the wife in her answer denied incapacity and wilful refusal and prayed for a 
dissolution of the marriage on the ground of the husband’s desertion. On Nov. 8, 
1951, a decree nisi was granted to the husband by Mr. Commissioner GRAZEBROOK, 
K.C., on the ground of the wife’s incapacity. 

The wife appealed, and on Mar. 12, 1952, the decree nisi was set aside by the 
Court of Appeal ([1952] 1 All E.R. 858) on the ground that the adoption of the 
child, that is, the second adoption, implied on the part of the husband a 
recognition of the existence of the marriage so as to render it inequitable and 
contrary to public policy that he should be permitted to challenge it. The 
petition was remitted to the Divorce Division for the wife’s cross-prayer to be 
dealt with, Sm: Raymonp EversHep, M.R., stating ([1952] 1 All E.R. 863): 

‘“*... it may be necessary for leave to be given for the husband to amend 
his pleadings.” 

On Apr. 16, 1952, the husband swore an affidavit intended to be relied on by him 
in support of an application to be made to amend the petition by praying a 
decree of dissolution on the ground of desertion by the wife. A copy of the 
affidavit was sent to the wife and on Apr. 25, 1952, her solicitors wrote to the 
husband’s solicitors: 

“We have now been instructed by our client to inform you that she will 
not proceed with her cross-petition, and we have been instructed to with- 
draw same accordingly. We have also been instructed to inform you that if 
your client is willing to return to our client, she is prepared to have him 
back...” 

That letter was formally acknowledged by the husband’s solicitors, who issued 
a summons for leave to amend the petition. On May 23, 1952, the wife’s 
solicitors wrote : 

“We would remind you that on Apr. 25, we wrote to you a letter, the 
material part of which is that our client desired to become reconciled to 
her husband. We are sorry to see that you have never replied to this 
letter save to issue a summons. . . Our client’s position is quite clear. 
She wants her husband back above all else and for our part we believe this 
is a genuine desire. If, however, your client will not return, then the future 
must be considered in the light of that refusal, and our client may decide 
to proceed with her prayer for divorce [in her answer].” 

On June 5, 1952, the husband’s solicitors replied stating that they did not 
accept the offer as a genuine and sincere offer to terminate the desertion and that, 
therefore, they were unable to accede to the suggestion made. On June 9, 1952, 
the wife’s solicitors wrote: 

“. .. After the proceedings were concluded our client decided that the 
past should be forgotten and this was the time to seek a reconciliation. 
There was no ulterior motive...” 


On June 19, 1952, the wife’s solicitors wrote: 


“ She would like to be given the opportunity of proving that she is sincere 
in asking him to return to her.” 


The wife resisted the husband’s application for leave to amend on the ground 
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that if leave were granted she would be disabled from relying on desertion 
by the husband after Oct. 12, 1950 (the date of the petition which he was seeking 
to amend). The registrar refused leave. On appeal by the husband the judge 
in chambers allowed the appeal and granted leave. The wife appealed to the 
Court of Appeal, and on Oct. 15, 1952, SuyereTon, L.J., having indicated his 
view that to allow the husband to amend would or might be unfair to the wife, 
the parties by counsel agreed to an order dismissing both the husband's applica- 
tion for leave to amend and the wife’s prayer in her answer for dissolution on 
the ground of the husband’s desertion. On the same date the wife wrote to the 
husband: 

‘“* Dear Jack, Now that all the litigation has been dismissed I am writing 
to ask if you will come and see me so that we can talk about the future 
and see if we can make a fresh start again together. I am asking this for 
John’s sake as well as ours as I think we both owe it to him to try to make a 
success of our future life together. Yours, Helen.” 

On Oct. 18, 1952, the wife wrote again to the husband: 

** Won’t you let me have an answer to my letter of the 16th [15th]. Would 
you prefer to fix a meeting place somewhere in London rather than coming 
here to see me ? If you’ll let me know what times suit you best I can fit in 
with them. Do let me know as soon as possible.” 

On Oct. 20, 1952, the wife wrote to the husband: 

““Won’t you at least give me a chance of showing you that I meant 
what I said ? Do let me see you somewhere and talk things over ”’. 

On the same date the husband’s solicitors wrote to the wife’s solicitors: 

“* We are instructed by our client that he has no wish to meet your client, 
as he feels, looking back over the last seven years, that the offers by her are 
not genuine.” 

On Oct. 28, 1952, the wife met the husband in the street with a view to 
pursuing her attempt at reconciliation and arranged for a private detective to 
be present at a reasonable distance away from her when she met the husband. 
On June 24, 1953, the husband presented a new petition for dissolution of the 
marriage on the ground of the wife’s desertion from the date of his eviction from 
the house in Cornwall to the date of the petition. In her answer, the wife denied 
desertion and alleged : 

“* 2. If, which is denied, she ever was in a state of desertion, the same was 
terminated by offers on her part to become reconciled made [by the letters 
in April and October, 1952, and at the meeting on Oct. 28, 1952] which 
offers the [husband] rejected. 3. From Nov. 8, 1951, to Mar. 21, 1952,* 
the parties were living apart by reason of a decree nisi of nullity of marriage 
pronounced by this Honourable Court.” 

Mr. Commissioner BusH Jamss, Q.C., held that the wife was in a state of desertion, 
that her offers of reconciliation were not genuine and satisfactory, and that the 
making of the decree nisi did not as a matter of law put an end to her desertion. 
He, accordingly, granted a decree in favour of the husband. The wife appealed. 
Nield, Q.C., and Fairweather for the wife. 
Simon, Q.C., and H. G. Garland for the husband. 


SIR RAYMOND EVERSHED, M.R.: In this appeal the husband and 
the wife come for the third time before this court in the course of litigation 


* Mar. 21, 1952, was the date when the order of the Court of Appeal, pronounced on 
Mar. 12, 1952, allowing the wife’s appeal, was drawn up. 
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which has sought to determine on one ground or another the marriage between 
them. It is, therefore, a most unusual case which, I hope, will not often find a 
parallel. Because of its unusual character, it may, perhaps, reflect, or be thought 
to reflect, some imperfection in the administration of this part of the law and, 
if so, it is an instance of the fallibility of all human institutions. I think it 
reflects also another human fact—that the breakdown of a marriage between 
two persons of good character, who have both done their best to make a success 
of it, may produce feelings of implacable hostility which tend to prolong and 
render the more bitter the litigation as it proceeds. These introductory remarks 
are, I think, relevant, because on both points with which we have to deal there 
is no doubt (and I have the highest authority for so stating) that the case must 
depend on its own special and peculiar facts. [His Lorpsuip stated the facts 
and held that Mr. Commissioner Busn James, Q.C., was justified in finding 
that the wife had been guilty of desertion in the autumn of 1946, and continued :] 
I now desire to deal with the substance of the second paragraph of the wife’s 
answer. A number of cases have been cited to us, and I shall, I hope, be forgiven 
if I do not cite many in the course of my judgment. The relevant authorities 
were taken into consideration by Mr. Commissioner Busx James, Q.C., and in my 
view he in no respect mis-directed himself. This much can at least be said, that 
desertion as a matrimonial offence leading to a petition for divorce differs from 
other matrimonial offences, such as adultery, in that it does not consist of an 
act or a number of acts separate and distinct in themselves, but is rather an 
activity or course of conduct which must persist for the statutory period up to 
the date of presentation of the petition; so that, except in cases where the 
statutet otherwise provides (and the present is not such a case) it is not 
permissible, if the period be broken, to add the broken periods together so as to 
make a sum of three years in all. The question, then, is: What is sufficient to 
break the period, the course of conduct, called desertion ? It has been laid down 
in one of the passages I shall presently quote that once a spouse has deserted 
(that is to say, once he or she has evinced the intention of treating the marriage 
relationship as at an end) then, prima facie, if he or she remains away from the 
other in fact, he or she continues in desertion. Merely writing a letter or express- 
ing an intention to come back, or to invite the other party back, without anything 
more, is not, I conceive, enough. There must go with the expression, and be 
illustrated and evinced by it, a real change of heart. I am at present leaving out 
of account the subject-matter of the third paragraph of the answer; that is to 
say, the case in which, as it is said, either the conduct of the deserted party or 
the circumstances is or are such that it cannot reasonably be expected or asked 
of the deserting party that he or she should make any move towards ending the 
desertion. With regard to the subject-matter of the second paragraph in the 
answer, a deserting party may put an end to the desertion provided that he or 
she does evince a real change of heart. It is said in the present case that the 
so-called offers in the correspondence of April and October, 1952, and the incident 
in the street on Oct. 28, 1952, did evince a real change of heart and that the 
husband was not entitled to disregard them and, having chosen to do so, he can 
no longer rely on the subsequent absence of his wife as constituting continued 
desertion. In the course of his reference to the cases, counsel for the husband 
contended that in testing whether or not the deserting spouse has terminated 
his or her desertion, the court must apply, or in some cases will have to apply, 


e t It seems that this is a reference to s. 7 (3) of the Matrimonial Causes Act, 1950: 
Haxspury’s Sratures, 2nd ed., vol. 29, p. 396; see Green v. Green ((1946] 1 All E.R. 
308). 
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a subjective test and an objective test; that is to say, must consider whether the 
refusal of the deserted spouse to respond to the advance was reasonable on his 
or her part as well as whether objectively the action of the deserting spouse 
(and, indeed, of the deserted spouse as well) constituted a termination of the 
desertion. In cases in which the offending spouse has been guilty of some matri- 
monial offence in addition to desertion (for example, cruelty) it is, I think, 
true that the injured spouse may reasonably expect a greater manifestation, 
a greater proof, of real change of heart extending both to the other offence and 
to the desertion than in a case in which the only matter at issue is desertion. 
Although, as counsel for the husband observed, the wife’s behaviour during the 
marriage, before as well as after the desertion, was in many respects reprehensible, 
and the learned commissioner described it as to one part of the history as 
** outrageous "’, the present is a case in which no allegation has been made by 
the husband save that of desertion. 

The following opinions of Lorp Romer will sufficiently found the principle 
which, in my judgment, has to be applied to the facts of the present case. In 
Pratt v. Pratt (1) Lorp Romer said: 


“Can it be said, however, in view of those letters, that the respondent 
thereafter was continuing to desert her husband? For the purpose of 
assisting your Lordships in answering this question, counsel for the appellant 
called your Lordships’ attention to several reported cases in which the subject 
of desertion by one of the spouses of the matrimonial home has been 
considered by the courts. These were, no doubt, the authorities which had 
been cited to the Court of Appeal and were referred to by Scort, L.J., in 
the passage in his judgment to which I have already referred. I agree 
with him in thinking that they do not lay down any principle of law 
applicable to the question which we have to decide, for, as was pointed 
out by WarrineTon, L.J., in Thomas v. Thomas (2) approving a statement 
made in the Divisional Court: ‘. . . the question whether desertion 
continues is one of fact to be determined in view of the circumstances of 
the particular case’. That was a case where a husband shortly after 
committing the matrimonial offence of desertion had written to his wife 
offering to resume cohabitation. The court, however, came to the con- 
clusion that the husband’s offer was not a genuine one. His desertion was 
accordingly treated as continuing, notwithstanding the offer. My Lords, 
in the present case, I can find nothing which even remotely suggests that 
the offer of the respondent contained in the two September letters was 
other than genuine. The appellant, indeed, concedes that the writing of 
the letters was a spontaneous act on the part of the respondent, and not 
one done upon the advice or at the instigation of her legal advisers. Nor 
does he suggest that the letters were written for the purpose of being 
used by her in any legal proceedings. All that he could say about the 
letters, when giving his evidence, was that he took the view at the time that 
the respondent was not ‘honest in her desire to come back’. By this, 
I think, he must have meant that she only desired to come back on conditions 
to which he could not be expected to submit. However, there is no word in 
either letter to justify any such suspicion on his part.” 

In Cohen v. Cohen (3) Lorp Romer, with whose speech the other noble Lords 
concurred, said : 


(1) [1939] 3 All E.R. 437; [1939] A.C. 417. 
(2) [1924] P. 194. 
(3) [1940] 2 All E.R. 331; [1940] A.C. 631. 
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‘“In Bowron v. Bowron (1), where the intention of a husband to desert 
his wife had been established, it was said by Scrurron, L.J., that the 
intention is presumed to continue unless the husband proves genuine 
repentance and sincere and reasonable attempts to get his wife back. There 
were certainly no such attempts in the present case.” 
Those two passages will provide for me my text, and I ask myself as a question 
of fact: Was the nature and the true intention of these communications, the 
first batch written by the solicitors and the second written by the wife herself, 
such in fact as to put an end to the desertion, having regard to the husband’s 
rejection of them ? I answer that negatively. Treating it as a matter of fact, 
I think the learned judge clearly had evidence before him which entitled him 
to conclude that the true character of these letters (and the same is true of the 
incident in the street on Oct. 28, 1952) was that they were manoeuvres in what 
I will call, without meaning the phrase offensively, the legal game. I do not 
think they did in fact represent any change of heart. No doubt they were 
true and genuine in the limited sense that when she said through her solicitors, 
for example, in the letter dated Apr. 25, 1952, “‘I will have you back ”’, she 
would have opened the door to the husband if he had presented himself at the 
house in Cornwall. The word “ genuine ” in this context has, I think, a wider 
significance, and I agree with counsel for the husband that in judging this matter 
it is necessary to bear in mind the background. [His Lorpsurp referred to the 
letters in April having followed immediately on the first petition, to the wife’s 
demeanour as a witness, and to the presence of the inquiry agent on Oct. 28, 
1952, and continued:] I think that Mr. Commissioner Busn Jamgs, Q.C., was 
amply justified on the evidence in concluding, as he did, that these communica- 
tions in April and October, 1952, did not have the quality which, because they 
were rejected, entitles the wife to say that her desertion was thereby terminated. 

I turn, accordingly, to the point raised by the wife in the third paragraph of 
the answer, namely, that, whatever might be said of her own conduct, as a matter 
of law the making of the decree nisi for nullity on Nov. 8, 1951, necessarily put 
an end to the desertion, and that the desertion, accordingly, ceased to exist until 
a date in March, 1952. At first sight, I must confess that the proposition has an 
obvious attraction. A decree nisi is a decree, conditional it is true, but never- 
theless it is an order of the court to the effect that the marriage, being voidable 
on the ground of incapacity, has been successfully avoided by the petitioner. 
The order in the present case was in the normal form and after referring to the 
hearing of the evidence, and so forth, read: 

“The commissioner pronounced on Nov. 8, 1951 . . . that the [husband] 
had sufficiently proved the contents of the petition and decreed that the 
marriage in fact had and solemnised on Jan. 1, 1941, between the husband and 
the wife be pronounced and declared to have been and to be absolutely null 
and void to all intents and purposes in the law whatsoever by reason of 
the incapacity of the [wife] to consummate the marriage and the said 
[husband] be pronounced to have been and to be free from all bond of 
marriage with the [wife] unless within six weeks from this date sufficient 
case be shown to the court why this decree should not be made absolute.” 

The attraction of the argument obviously rests on this, that if the court has 
decreed that the husband be free from all bond of marriage, it would obviously 
appear to follow that any approach on the part of the wife to resume marital 
relations would be futile, since they would be addressed to a party who was under 
no obligation whatever to pay any regard to them. This, however, was a decree 


(1) 89 J.P. 43; [1925] P. 187. 
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nisi and proceeds with the condition ‘‘ unless it be shown that the decree should 
not be made absolute’. It never was made absolute. On this decree being 
made the wife repudiated it instantly and appealed against it—in the end 
successfully. What, then, is the test to be applied ? I am bound to say (because 
I confess this does weigh a little on my mind) that I would be extremely reluctant 
to hold that the wife is entitled to resist successfully the husband’s petition on 
the ground of desertion having regard to what occurred before the Court of 
Appeal on Oct. 15, 1952. On the suggestion of the court on that occasion the 
parties mutually agreed to put an end to the first proceedings and to start afresh, 
there never having been any mention or intimation on the wife’s part that she 
intended to rely on, or that there was available to her, this point which, if valid, 
made the discussion wholly futile. Had she done so, I think that the Court of 
Appeal would have made an order different from the one that was made on 
that date (Oct. 15, 1952). However, that of itself would not justify me in 
rejecting this point if, in other respects, I thought it well founded. 

I think the answer to this point is to be derived from Cohen v. Cohen (1), 
from which I have already made one brief quotation. In that case the wife 
had on two occasions, one in 1930 and one in 1936, presented petitions seeking for 
the dissolution of her marriage with the husband on the grounds of his adultery. 
For reasons which I assume good and which, at any rate, are irrelevant, the wife 
obtained leave on both occasions to withdraw those petitions. On Jan. 1, 1938, 
the Matrimonial Causes Act, 1937, came into force (s. 14 (2) of that Act), and 
by s. 2 of that Act desertion for three years immediately preceding the petition 
was made a ground for divorce. The wife thereupon presented her third petition 
on Mar. 2, 1938, seeking dissolution of her marriage on the ground of desertion. 
By the common sense of the matter, it was as clear as it is that night follows 
day that the husband had deserted his wife for a long period of time. The 
point was taken, however, that the presence of the petitions for dissolution on 
the file inevitably and as a matter of law broke the period of desertion alleged. 
The matter came before Hopson, J., who felt bound by Stevenson v. Stevenson 
(2), to hold that the husband’s point was well founded, a conclusion which was 
affirmed on the same grounds by this court. When, therefore, the matter came 
to be considered in the House of Lords, the validity of the decision in Stevenson 
v. Stevenson (2), which had then stood for nearly a generation, was reviewed, 
and the substance of the conclusion was, as I follow the speech of Lornp Romer, 
that there is no rule of law which governs cases of this kind to the effect that the 
presentation of a petition seeking dissolution of a marriage is so inconsistent 
with the assertion by the petitioning party that the other is a deserter that 
automatically and ipso facto the desertion is thereby terminated. 

The question is posed by Lorp Romer thus: 


“Where one of the spouses has committed the matrimonial offence of 
desertion, does that desertion necessarily come to an end by the presentation 
and service upon the deserting spouse of a petition by the other one asking 
for a dissolution of the marriage ? ” 


After narrating the facts of the case and citing the passage from Scrutron, 
L.J.’s judgment in Bowron v. Bowron (3) which I have already read, Lorp 
RoMER pointed out that the grounds on which Stevenson v. Stevenson (2) was 
based, namely, the presence of earlier authorities, were in his view not sound. 


(1) [1940] 2 All E.R. 331; [1940] A.C. 631. 


(2) [1911] P. 191. 
(3) 89 J.P. 43; [1925] P. 187. 
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Thus, Lorp RoMER observes, in reference to the judgment of Sir HERBERT 
Cozens-Harpy, M.R., in Stevenson v. Stevenson (1): 

“ It will be observed that Sir H. H. Cozens-Hardy, M.R., did not base his 
decision upon any facts peculiar to the case before him. He laid down a 
general principle applicable to all cases where the deserted spouse places 
upon the file a petition for judicial separation or divorce. The subsequent 
desertion cannot, he held, be treated as being without cause while the 
petition remains on the file. I shall consider the reason which he gave for 
coming to this conclusion at a later stage in this judgment. For the moment, 

I merely propose to call attention to the singular fact that, of the three cases 
to which he referred as justifying his conclusion, the first two in no way 
establish, and the third seems to be inconsistent with there being, any such 
general principle as he was laying down.” 
The second case on which Str Herspert Cozens-Harpy, M.R., had relied was 
Harriman v. Harriman (2). Lorp Romer said: 

‘“* Harriman v. Harriman (2) was a decision of the full Court of Appeal 
given in these cireumstances. A husband deserted his wife in July, 1905. 
In March, 1906, the wife obtained an order under the Summary Jurisdiction 
(Married Women) Act, 1895, s. 5, that her husband should pay a weekly 
sum for her support, but the order contained a provision under s. 5 (a) 
of that Act that the wife should no longer be bound to cohabit with her hus- 
band, and this provision, by virtue of the sub-section, had the effect of a decree 
of judicial separation. In December, 1907, the wife presented a petition 
for dissolution of the marriage on the grounds of the husband’s adultery 
and desertion for two years without reasonable excuse. It was held that the 
effect of the non-cohabitation clause was to prevent the continuance of the 
desertion after the date of the order. There had been a decree, or what 
was equivalent to a decree, of the court, in the face of which it was out of the 
question that the husband should make any attempt to return to the 
matrimonial domicil. The case is no authority whatsoever for the proposi- 
tion that the mere filing and service of a petition for divorce or judicial 
separation have of themselves the same effect.” 

In connection with the same matter, the noble Lord pointed out (ibid., 338) 
that s. 6 (3) of the Matrimonial Causes Act, 1937, had been passed in order to 
deal with the difficulty which Harriman v. Harriman (2) had created and which 
Lorp Romer says “was unquestionably rightly decided.” Lorp RomEr 
continues : 

“There may be cases—Kay v. Kay (3) was one of them—where the 
petition contains gross charges against the husband so reckless and so 
unfounded that he cannot reasonably be expected to make any attempt 
to bring his desertion to an end . . . My Lords, in my opinion, in laying 
down a general principle applicable to all cases in which a deserted spouse 
presents a petition for divorce or judicial separation, the decision in 
Stevenson v. Stevenson (1) was wrong, and should be overruled. The 
question whether a deserting spouse has reasonable cause for not trying 
to bring the desertion to an end, and the corresponding question whether 
desertion without cause has existed for the necessary period, must always 
be questions of fact, and the determination must depend upon the circum- 
stances of the particular case. I deprecate attempts to lay down any general 

(1) [1911] P. 191. 


(2) 73 J.P. 193; [1909] P. 123. 
(3) [1904] P. 382. 
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principle applicable to them all. It only remains to consider whether, in 
the case now before your Lordships, the respondent can be said to have had 
any reasonable excuse for making no attempt to put an end to his desertion 
of the appellant . . . it was never disproved, and there is nothing in the 
history of this case which even remotely suggests that the petition, while 
it was on the file, deterred the respondent in the very least from taking 
steps to end his desertion . . . It is abundantly plain that there was nothing 
connected with this second petition [for divorce on the ground of adultery] 
which could in any way have induced the respondent to refrain from putting 
an end to his desertion, had he had the slightest desire to do so.” 


I appreciate that there may well be great differences both in the facts them- 
selves and in the effect they are likely to have on other people’s minds between 
the mere presentation of a petition (later not proceeded with) on the one hand, 
and the obtaining of a decree nisi on the other. A deserting spouse might 
without difficulty be able to establish as a matter of fact that the making of a 
decree nisi for dissolution or for nullity so affected his or her mind and conduct 
that a court would hold that the desertion had then ceased. It may well also be 
true that Cohen v. Cohen (1) is only direct authority for the view that the presenta- 
tion of a petition for divorce or for nullity on the grounds that the marriage 
is voidable, such as this, would not in themselves as a matter of law break the 
period of desertion. However, from the passages that I read with emphasis, I 
take Cohen v. Cohen (1) also to be authority that, prima facie at least, it is a 
question of fact in each case whether or not the desertion without cause has 
continued during the requisite period. Where a final order has been made for 
judicial separation or an order having the same effect, then no doubt that order 
establishes a state of affairs which is inconsistent with the subsistence of desertion 
by either spouse; so this court decided in Harriman v. Harriman (2) and, as 
the House of Lords held, rightly decided. That is not the present case. The 
making of the decree nisi in the present case did not terminate the marriage. 
The pendency of a decree nisi is not itself inconsistent with the commission of a 
matrimonial offence, including, in my opinion, desertion. The court then has 
in the present case, as in all others of the same kind, to ask itself the question: 
Did the obtaining by the husband of the decree nisi for nullity, on Nov. 8, 1951, 
in fact end the desertion ? The court still has to decide whether (to use the 
exact language of Lorp Romer) “the desertion without cause has existed for 
the necessary period.” 

I have pointed out that the form of the order showed on its face that it was 
not final, but conditional. I have also sketched the long and lamentable history 
of the attempts of these two unfortunate people to live happily together as man 
and wife. It is, in my judgment, clear that in fact the obtaining of this decree 
did not affect the mind of the wife, treating her as being in desertion, in the 
slightest degree. During the period from the presentation oft! petition onwards, 
she in no way altered her attitude of mind. In her answer she included a prayer 
for dissolution of the miarriage on the ground of desertion, and the presentation 
of the petition (on Oct. 12, 1952) was, in fact, contemporaneous with a suggestion 
from her solicitors that the two of them should enter into a iced of separation. 
Applying, therefore, the test which Lorp Romer lays down, ‘hat is, the test of 
fact, and considering all the circumstances of the present c:se, I am satisfied 
that Mr. Commissioner Busn James, Q.C., rightly held that the wife’s animus 
deserendi, her desertion, her state of mind and conduct, was wholly unaffected 


(1) [1940] 2 All E.R. 331; [1940] A.C. 631. 
(2) 73 J.P. 193; [1909] P. 123. 
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either by the presentation of the petition or by the obtaining by the husband of 
the decree nisi. It will be remembered that, according to the language of para. 3 
of the wife’s answer “‘ the parties were living apart by reason of the decree nisi ”’. 
If one thing in the present case is clear it is that ‘‘ the parties ”’ were not living 
apart for any such reason. In my judgment, the commissioner was well entitled 
to hold that they were living apart by reason of the fact that the wife had 
deserted the husband and continued at all material times to desert him. I prefer 
to leave it like that, and do not, therefore, refer to the cases by which counsel 
for the husband illustrated his argument that mere impossibility of cohabitation, 
if such there be, is not necessarily and of itself an end to the desertion period. 
In the course of his argument he cited instances where one or other party is 
incarcerated in prison or where one or other party is detained owing to mental 
incapacity. Those cases may be useful to show that there is no rule in dealing 
with matters of this kind and to emphasise the necessity for having regard to the 
state of mind of the deserting party (though I do not forget that the state of 
mind of the deserted party is or may also be relevant). 

Another argument, based on Fender v. Mildmay (1), was suggested by counsel 
for the wife for rejecting the view which I have formed. The subject-matter 
of that case was wholly different from that with which we are concerned. The 
point of the citation was, however, to show that there is so great and so valid a 
distinction between the presentation of a petition for dissolution of marriage, 
on the one hand, and the obtaining of a decree on that petition, on the other, 
that the observations of Lorp Romer in Cohen v. Cohen (2) should be treated 
as inapplicable in a case where a decree nisi has been obtained. I am unable to 
agree. In Fender v. Mildmay (1) the respondent, Mildmay, had, after a decree 
nisi for divorce had been obtained against him by his wife, made a promise to 
the appellant, Miss Fender, to marry her when the decree had become absolute. 
After the decree had become absolute and Mildmay was, therefore, in a position 
to perform his promise, he decided not to marry the appellant after all, and she 
sued him for breach of promise of marriage. The only point, as I understand it, 
which was decided by the House of Lords, was whether or not Miss Fender was 
disabled from suing and recovering damages on the ground that the promise, 
proved by her to have been made by Mildmay, was made in circumstances which 
rendered it contrary to public policy that it should be recognised and enforced 
by the courts. It was truly said that during the period between the making of 
the decree nisi and the making of the decree absolute the marriage had subsisted. 
Thus, for example, if one party to the marriage during that period had sexual 
relations with someone else, that would constitute the matrimonial offence of 
adultery. It was said, therefore, that, since the marriage was subsisting, it 
was contrary to public policy, because it would tend to the depravity of public 
morals, that the court should recognise and enforce a promise made by a married 
man, albeit after decree nisi had been obtained, to marry somebody else. It 
was suggested that it might tend to encourage one party to murder the other 
party to the marriage. It was suggested that it would encourage the committing 
of promiscuous adultery and so forth. Much of (if I may say so with respect) 
the lively opinion of Lorp ArTkry is directed to ridiculing suggestions of that 
kind. It is no doubt true that in certain of the speeches, particularly the speech 
of Lorp Wricut, emphasis is laid on the circumstance that the making of a 
decree nisi marks a definite stage in the termination of the first marriage relation- 
ship. Lorp Arxry himself at times uses similar language. Lorp THANKERTON 
said (I take one citation from his speech as an example): 


(1) [1937] 3 All E.R. 402; [1938] A.C. 1. 
(2) [1940] 2 All E.R. 331; [1940] A.C. 631. 
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““My Lords, once the decree nisi has been pronounced, the petitioner, 
as I have already stated, has done all that he or she can do in order to obtain 
dissolution of the marriage tie, except to apply, after expiry of the statutory 
period, for the decree absolute.” 


On the other hand, there are other passages in Lorp ATKIN’s speech which seem 
to me to be no less applicable to the state of affairs which exists even before 
the presentation of the petition and long before any decree has been pronounced. 
I take one example: 


“If a respectable man, whose wife has fled with the lodger, leaving the 
children in his charge, engages himself to another respectable person, to 
marry her as soon as he is free, no public interests suffer. In my opinion, 
they benefit. Similarly in the converse case of a wife whose husband is living 
with another woman, of whose child he is the father. Does either of these 
persons still owe any kind of duty to love or cherish the other spouse, to 
whom no doubt he or she is still married, or owe him or her any duty which, 
in the interests of themselves or of the public, will be impaired by a promise 
to marry a third person when free ? ” 


In any case, the decision in Fender v. Mildmay (1) seems to me to be directed 
to a wholly different question from that with which we are concerned. The 
question was whether or not it was contrary to good morals and to public policy 
that the court should recognise and enforce a conditional contract of a particular 
kind, namely, a contract by A to marry B on A’s marriage ceasing, that promise 
having been made at a time when, according to the common sense of the matter, 
it was as near certain as anything could be that A’s marriage would shortly be 
terminated by order of the court. We are not in the present case concerned 
with any question, so far as I can see, of public policy. If there were any distinc- 
tion, vital to the decision, between the presentation of the petition and the 
making of the decree nisi in Fender v. Mildmay (1), its relevance was related to 
the question of public policy and does not seem to me to be essential to a 
consideration of the point raised in this case. 

Finally, it was suggested by counsel for the wife—and I will assume that this 
point, for the purposes of my judgment, is open to him on the pleadings— 
that the inclusion in the first petition of the allegation not merely of incapacity, 
for which the unhappy wife could not be blameworthy, but also the allegation 
of wilful refusal on her part to consummate the marriage, constituted charges of 
so extravagant a character, within the line of cases of which Lorp Romer had 
treated Kay v. Kay (2) as an example, that, after they had been made, in the 
language of Scrutton, L.J., the wife could not reasonably be expected to 
make any attempt to bring her desertion to an end. It is true that to this 
extent the charges may be regarded as grave and unfair, since it was proved 
she underwent operations in the hopes that she would thereby be assisted in 
having sexual relations with her husband. Having regard, however, to the whole 
conduct and tenor of the present case, I am far from saying that the charges 
were so reckless and so unfounded and extravagant as to render it no longer 
incumbent on the wife to take any step to end her desertion. In any event, I 
add that it is clear on the facts that the inclusion of those charges in the petition 
did not influence in the smallest degree, in my judgment, the conduct of the wife 
from the time the petition was presented onwards. For these reasons I agree 
with the judge in thinking that the making of the decree nisi and its subsistence 


(1) [1937] 3 All E.R. 402; [1938] A.C. 1. 
(2) [1904] P. 382. 
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until March, 1952, cannot be treated as putting an end to the desertion. In my 
judgment, this appeal should be dismissed. 


JENKINS, L.J.: I agree and have nothing to add. 


HODSON, L.J.: The husband set out in his petition to prove desertion 
from the autumn of 1946 until the presentation of the petition, on Jan. 24, 1953, 
and the first question which has to be answered is whether the wife ever did 
desert the husband. That question was answered in his favour by Mr. Com- 
missioner Bush James, Q.C., whose decision has been attacked in this court 
on the ground that the evidence shows that, although there were quarrels 
between these parties in the year 1946 when they were living in a house which 
belonged to the wife and although the wife turned the husband out, this turning 
out was merely something which happened in anger and was not intended by the 
wife to bring about a permanent separation. The learned commissioner heard 
the evidence of the parties and of the unhappy scenes which had occurred both 
before the wife told the husband to go and before he went, and he came to the 
conclusion that desertion did begin in the way in which the husband said, and, 
in my judgment, that decision cannot properly be reversed in this court. The 
matter does not rest there, because although the initial turning out by the wife 
was wrongful, yet the parties continued to communicate with one another, 
and the husband has to prove that the desertion continued. It was his duty in 
so doing to put before the court all the relevant material, including letters which 
had passed between him and his wife, and this he did. Those letters of the 
husband, while complaining bitterly of his wife’s bad temper and the unhappy 
life which he had led with her in this house, contained a clear offer to have her 
to live with him in married quarters, he having joined the Royal Navy after 
leaving home in December, 1946. That offer was rejected by the wife. 

The argument directed to this court is that the wife had been perfectly willing 
to have her husband back, and on Aug. 18, 1947, had proffered what she called 
an olive branch, by a letter in which she suggested to the husband that he should 
come down to the old home in which they had lived together; if he could not 
live there altogether, he could spend his leaves there while he was home from 
his station. It is said that the husband was, on the face of it, unreasonable in 
not falling in with that suggestion. That contention was, I think, rightly 
rejected by the learned commissioner. The obligation being on the husband to 
maintain his wife, prima facie at any rate the husband is entitled to say where 
the home shall be. That, of course, is not a proposition of law, because there 
may often be cireumstances where the husband is unreasonable in suggestions 
which he may make as to the home which he is ready to offer to his wife, or 
where the circumstances of his own life make it impossible for him to make a 
home for her with him, whether the circumstances of his life are of his own choice 
or of necessity. It is usually the necessity of his calling. In the background of 
these cases, I think, it always has to be remembered that the primary obligation 
of the husband is to maintain the wife in a home where they can be together, 
it is not an obligation to make a separate maintenance allowance to a woman 
who is living in another place. Whether or not the desertion continued from 
that time in 1947 until the presentation of this petition (on Jan. 24, 1953) depends 
on a consideration of all the facts in the case. As Warrineton, L.J., said in 
Thomas v. Thomas (1), to which Sm: Raymonp Eversnep, M.R., has referred: 


. the question whether desertion continues is one of fact to be 
determined in view of the circumstances of the particular case.” 


(1) (1924) P. 194. 
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In Pratt v. Pratt (1) Lorp Romer quoted that sentence with approval. It 
cannot, however, be stated as an absolute proposition that the question is one 
of fact, because, as appears from Cohen v. Cohen (2), there is at least one exception 
to this rule: if one of the spouses has obtained a decree of judicial separation 
or an order of a court of summary jurisdiction which has the effect of such a 
decree, it is shown by Harriman v. Harriman (3) that there is a break in the 
desertion. As Lorp Romer said in Cohen v. Cohen (2): 


“There had been a decree, or what was equivalent to a decree, of the 
court, in the face of which it was out of the question that the husband should 
make any attempt to return to the matrimonial domicil.” 


Apart from that exception, although it has often been argued in these courts 
that other matters must be taken to prevent desertion running as a matter of 
law, as the law now stands, they must be taken to have always failed. 

One example is that of a deserted spouse who takes proceedings against the 
other in these courts. It was argued that in so doing he or she was praying 
the other spouse to keep away. That problem was considered in Stevenson v. 
Stevenson (4) (which was overruled by Cohen v. Cohen (2)), and the argument 
which, on the face of it, has force, is stated by Lorp Romer, citing Sm HERBERT 
Cozens-Harpy, M.R. ([1911] P. 194), in Stevenson v. Stevenson (4): 


“ The presentation of the petition and its continuance on the files of the 
court prevented the subsequent desertion from being without excuse.” 


The contention that the praying the other side to keep away by petitioning this 
court must, as a matter of law, operate to prevent desertion running was rejected 
by the House of Lords in Cohen v. Cohen (2), and that decision stands as good 
law today. Similarly, it can, I think, with force be argued that where a deserted 
spouse is living in adultery, it can hardly be said that the desertion is continuing, 
because there is an obvious obstacle to the other spouse returning. That 
position was considered by Sm Boyp Merrman, P., in Herod v. Herod (5), 
and that decision has been approved by this court (Harnshaw v. Earnshaw (6)), 
which has said in effect that the question is not: Is the petitioner living in 
adultery, or has the petitioner been living in adultery during the period of 
desertion ? but: What effect, if any, has that adultery had on the conduct of the 
opposite party ? 

Coming back to the question in the form posed by WarrinoTon, L.J., viz., 
that whether or not desertion continues is a question of fact, I agree with Sir 
RayMOND EVERSHED, M.R., that the pronouncement of the decree nisi in the 
present case must be looked at from the aspect of seeing what effect, if any, it 
had on the conduct of the wife. The question of law is, to my mind, out of the 
way, having regard to the decision of Cohen v. Cohen (2). The decree nisi, no 
doubt, is a further step in the proceeding beyond the mere ;resentation of the 
petition, but there is nothing in the decree nisi which corresponds to a decree of 
judicial separation, in that it brings the marriage to an en, or the duties of 
cohabitation to an end. The decree nisi is an interlocutory decree which does 
not take effect until it has been made absolute. For the reasons which have 
already been given—I do not propose to repeat the unhappy history—I see no 
reason to find that the pronouncement of this decree had any «ffect at all on the 


(1) [1939] 3 All E.R. 437; [1939] A.C. 417. 
(2) [1940] 2 All E.R. 331; [1940] A.C. 631. 
(3) 73 J.P. 193; [1909] P. 123. 

(4) [1911] P. 191. 

(5) [1938] 3 All E.R. 722; [1939] P. 1). 
(6) [1939] 2 All E.R. 698. 
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wife’s conduct. The argument on her behalf was, no doubt, supported by a 
reference to the decision of the House of Lords in Fender v. Mildmay (1), where 
the question to be determined was whether or not a contract by a man after 
decree nisi and before decree absolute to marry a woman other than his wife 
was void as being against public policy. That was a different question from the 
one to be determined in the present case. However, the majority of their 
Lordships, reaching a conclusion that such a contract was not against public 
policy, undoubtedly laid emphasis on the fact that after decree nisi (to use the 
words of Lorp ATKIN quoting GREER, L.J. ‘‘ nothing but a shell is left ’’, and 
it would be absurd to regard the marriage as subsisting in any real sense of the 
word. In Lorp ArKrn’s speech particularly, it is to be observed that most of 
the arguments which he directed to the absurdity of the situation applied 
equally to the position after a petition had been presented, indeed, even to the 
position before a petition had been presented, when a matrimonial wrong had 
been inflicted by one spouse on the other. Lorp THANKERTON used this language: 


“My Lords, once the decree nisi has been pronounced, the petitioner, 
as I have already stated, has done all that he or she can do in order to 
obtain dissolution of the marriage tie, except to apply, after expiry of the 
statutory period, for the decree absolute. The guilt of the respondent has 
been judicially determined. The waiting period is imposed in the public 
interest, in order to ensure that there has been full disclosure before the 
court. If intervention takes place and is successful, the decree absolute 
will not be obtained, and the promise of marriage will be nugatory.” 


Earlier in his judgment, Lornp THANKERTON had said: 


‘“* While, on the one hand, the marriage tie is not dissolved until the decree 
is made absolute, and misconduct with a third party still constitutes adultery, 
the consortium vitae of the spouses is suspended from a stage prior to the 
decree nisi, and the petitioning spouse has done all he or she can or need 
do, except, after the expiry of the necessary period, to apply to have the 
decree made absolute.” 


Lorp WriGHT said: 


‘‘T have here chosen the decree nisi as marking the line of division and 
demarcation. Many of the above arguments would apply to a mere 
separation, and even more to the presentment of a petition. But I think 
a decisive point is reached by the decree nisi. The petition is merely the 
first step in proceedings. The result is uncertain. There is no public 
hearing. It is true the parties are, when the petition is lodged, almost 
certainly living apart, and must live apart while the petition is pending. 
But there is nothing final such as there is in the adjudication and the decree 
nisi, given in public court and in the eyes of the world. Before that the 
charges may fail, the petition may be compromised, the parties may be 
reconciled. The whole position, in my opinion, becomes changed and fixed 
by the decree nisi.” 

That, I think, is the high-water mark of the speeches which can be used in favour 
of the argument for the wife in the present case as showing that their Lordships 
attached importance to the decree nisi as showing a marked change in the situa- 
tion between the parties from what it had been before. I come back again to 
the opinion expressed by the House of Lords in Cohen v. Cohen (2), that, whatever 
may have been said in the breach of promise case, Fender v. Mildmay (1), the 
(1) [1937] 3 All E.R. 402; [1938] A.C. 1. 
(2) [1940] 2 All E.R. 331; [1940] A.C. 631. 
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question of whether or not, there has been a break brought about by the decree 
nisi, is a question of fact to be determined in each particular case and that there 
is nothing in the pronouncing of a decree nisi which, as a matter of law, affects 
the position. 

[His Lorpsuip considered the evidence and concluded:] Mr. Commissioner 
Bush James, Q.C., was, I think, in considering the genuineness of the wife’s 
offers, entitled to take into account, as he did, the whole history of the case, 
beginning from the time when the wife drove her husband from the door, over 
the period of silence and hostile action, ending with the offers themselves, which, 
I think, contain intrinsic evidence that they were nothing more than what the 
commissioner called “‘ manoeuvres”. They were made at a time when the 
appeal to this court on the nullity proceedings had been heard and after that 
appeal had been allowed in the wife’s favour, and they culminated in the peculiar 
incident of Oct. 28, 1952, when the wife met her husband in the street with a view, 
as she asserted, to pursuing her attempts at reconciliation. In my judgment, 
the learned commissioner was, for the reasons which Str RayMoNnD EVERSHED, 
M.R., has given and for those which I have tried to give, entitled to come to the 
conclusion that there was no real offer on the part of the wife to the husband, 
no manifestation at any rate of any change of heart or of attitude.towards him, 
and, accordingly, the learned commissioner was entitled to treat those offers 
as if they had never been made. I agree, therefore, that the appeal fails. 

Appeal dismissed. 

Solicitors: Bishop & Cooke (for the husband); Scadding & Bodkin (for the 


wife). 
F.G. 


COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., CASssELS AND Stave, JJ.) 
July 19, 1954 
REG. v. BOYLE 


Criminal Law—Housebreaking—Constructive breaking—Entry to house obtained 
by trick. 

Criminal Law—Practice—Arraignment—Indictment containing several counts— 
Counts to be put separately and separate plea taken on each count. 

The appellant, on coming to a house, falsely represented to the householder 
that he was a servant of the B.B.C. authorised to locate disturbances on the 
wireless, and the householder, believing that what he said was true, admitted 
him to the house and he stole a handbag therein. 

Hep: that, as the appellant had obtained entry to the house by means of a 
trick, there was a constructive breaking sufficient to support a charge of house- 
breaking. 

Per curiam: Where a prisoner is charged on an indictment containing more 
than one count, each count should be put separately to him and his plea should be 
taken separately on each count as it is put to him. Where the counts are 
alternative, the first of the alternative counts should be put separately to the 
prisoner, and, if he pleads Guilty to that, there is no need to put the further 
alternative count; but, if he pleads Not Guilty to the first of the alternative counts, 
the next alternative count should be put separately and a separate plea taken. 


APPEAL against conviction. 
The appellant was arraigned on an indictment containing four counts, viz. (i) 
housebreaking with intent to steal and larceny; (ii) forging « valuable security 
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with intent to defraud ; (iii) uttering a valuable security, knowing it to be 
forged ; and (iv) obtaining a motor car by means of a forged cheque. ‘The indict- 
ment was put to him as a whole, and he made a general plea of Guilty. 

The facts with regard to the first charge were as follows. The appellant went 
to a house and rang the bell, and when the householder answered it he falsely 
told her that he was a representative of the B.B.C. authorised to try to locate 
disturbances on the wireless. Believing this to be true, she admitted him to the 
house, and he stole a handbag therein. 


E. Garth Moore for the appellant. 
Durand for the Crown. 


LORD GODDARD, C.J., delivered the judgment of the court. The 
appellant pleaded Guilty at the Central Criminal Court to an indictment contain- 
ing four counts, the first of which was for housebreaking with intent to steal and 
stealing in the house. The indictment was put to him as a whole and he pleaded 
to it as a whole. 

The facts with regard to the housebreaking were that the appellant rang the 
bell and, when the householder answered it, he told her that he was calling from 
the British Broadeasting Corporation to try to locate disturbances caused on 
the wireless, and in that belief she admitted him to the house. He was not sent 
by the B.B.C. at all; it was a trick to get into the house. Then, when she 
showed him her radio set, he asked for a glass of water, and, while she had gone 
to get it, he stole her handbag. The question is whether that amounts to house- 
breaking. In the opinion of the court it does. It is constructive breaking, 
and the law cannot be better stated than it is stated in ARCHBOLD’s CRIMINAL 
PLEADING, EVIDENCE AND Practice, 33rd ed., p. 669: 


‘A constructive breaking is where the offender, with intent to commit 

a felony, obtains admission by some artifice, trick, or threat, for the purpose 

of effecting it’. 

In other words, if the householder, knowing the true facts, would not have 
admitted the prisoner and he has obtained admission by means of a trick or a 
threat, that is, in law, a constructive breaking. Take the common case where 
a man represents himself as calling from the gas company or the electric light 
company. If he is a man from the gas company who comes in for the proper 
purpose of reading the meter and steals when he is in the house, that is not 
breaking and entering, but larceny in a dwelling-house, because he has not 
used a trick to get into the house. He has come in the ordinary course of his duty 
representing that he is (as he is, in fact) an employee of the gas company whose 
duty it is to read the meter. In the present case the court has no doubt that the 
appellant obtained entry by means of a trick; therefore, there was a constructive 
breaking, and, as it must be taken that he went to the house with a felonious 
intent and got in for the purpose of committing a theft, he was properly convicted 
of housebreaking. 

The real reason why the court gave leave to appeal was that they might have 
an opportunity of expressing a view with respect to the practice which has 
obtained for many yeurs at the Central Criminal Court. It may have obtained 
at certain sessions, though I do not think that it obtains as a rule on the circuits. 
Where an indictment contains several counts, it has often been the practice at some 
courts, and certainly at the Central Criminal Court, to put the whole indictment 
to the prisoner and to ask him to plead after the whole indictment has been read. 
In the present case there were four counts. The first count charged the house- 
breaking, the second count charged the appellant with forging a valuable security 
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with intent to defraud, the third count charged him with uttering a valuable 
security, and the fourth count charged him with obtaining a motor car by virtue 
of a forged cheque. All those four counts were read to the appellant, he was 
then asked to plead to the whole indictment, and he pleaded Guilty. 

The court desires to say that in their opinion the right practice is that each 
count in an indictment containing more than one count should be put to the 
prisoner separately and he should be asked to plead to each separate count. 
It should be remembered that every count in an indictment is equivalent to a 
separate indictment; the prisoner can be tried on one or on all the counts. The 
verdicts have to be taken separately, and the right practice is that he should 
be asked to plead to each count as each count is read to him, and then there can be 
no doubt to which count he intends to plead. At the Central Criminal Court it 
has generally been the practice, if the prisoner is defended, to put the whole 
indictment at once, as counsel wil] have told him to which count he should 
plead guilty and to which he should plead not guilty, and, if he is not defended, 
to put the counts separately. In the opinion of this court, the right practice, 
which ought to prevail in the future in all courts, is that each count should be 
put separately to the prisoner whether he is defended or not and he should 
be asked to plead to each count. What I have said is to be taken as applying, 
not only to counts which are of a different nature, but even where there are 
alternative counts. For instance, in counts for stealing and receiving it is 
better that the two coun?s should be put. The count for stealing should be 
put to the prisoner, and, if he pleads guilty to that, there is no need to put the 
count for receiving. But, if he pleads not guilty, then the count for receiving 
should be put as a separate count and a plea taken on it. 

There is no other point that arises in this case, and, therefore, the appeal is 
dismissed. Appeal dismissed. 


Solicitors: Registrar, Court of Criminal Appeal (for the appellant); Solicttor, 
Metropolitan Police (for the Crown). T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., CASSELS AND SLADE, JJ.) 
July 27, 1954 
MEAR v. BAKER 


Merchandise Marks—False trade description—Tickets showing wrong weight 
placed on goods—Description not put on to mislead customer— Vicarious 
liability of employer—Merchandise Marks Act, 1887 (50 and 51 Vict., c. 28), 
s. 2 (1) (d), s. 3 (1). 

Informations under s. 2 (2) of the Merchandise Marks Act, |887, were preferred 
against the respondent, a butcher, charging him with having in his possession in 
his shop turkeys to which false trade descriptions had been applied. In each case 
round the neck of the turkey a ticket had been placed on which was printed in 
small ink figures the weight of the bird, and in each case the true weight was less 
than that marked on the ticket. The birds had been weighed and the tickets 
marked by the respondent's employee, and the respondent did not know that the 
tickets had been wrongly marked. The magistrate accepted contentions on behalf 
of the respondent that the figures did not amount to a false trade description as 
they were so small that they could not be seen by and mislead any prospective 
customer, and that the respondent was not vicariously responsible for the act of 
his employee. He, accordingly, dismissed the informations. 
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HELD, (i) that, as the figures on the tickets were intended to represent the weight 
of the birds and were false, there had been a contravention of the Act, and it was 
immaterial whether or not the description was put on the tickets to mislead the 
customer or any other person; (ii) the respondent was vicariously responsible, 
criminally as well as civilly, for the act of his employee; and, therefore, the case 
must be remitted to the magistrate with a direction to convict. 

Coppen v. Moore (No. 2) 62 J.P. 453; [1898] 2 Q.B. 300 followed. 

Case SraTep by a metropolitan magistrate. 

Informations were preferred at Tower Bridge Magistrate’s Court by the 
appellant, William Robert Mear, an inspector of weights and measures, charging 
the respondent, Arthur Alfred Baker, a butcher, with having in his possession in 
his shop, for the purpose of trade, goods, namely, turkeys, to which false trade 
descriptions had been applied, contrary to s. 2 (2) of the Merchandise Marks Act, 
1887. The false trade description alleged in each case was that the true weight 
of the turkey was approximately Ilb. 2oz. less than that marked on the ticket. 

The appellant made an inspection of the shop and found various turkeys 
exposed for sale. Around the necks of four of them were hung tickets on which 
were written in ink certain small figures intended to represent the weight of the 
turkey in question. In each case the weight was false. The respondent agreed 
the actual weight in each case and agreed that all the four weights marked on the 
tickets was wrong. When the appellant pointed to the ink figures in the 
respondent's presence and asked the salesman, Wilfred Hawkes: ‘‘ What are 
those figures ?"’, Hawkes eventually said: “‘ Well, it is only an approximate 
weight. They are all weighed again”. It was stated that Hawkes marked the 
birds with the higher weights for, as he thought, the benefit of the respondent 
in order to counteract shortages through bad keeping weather, but he did so 
without the respondent’s knowledge. 

It was contended on behalf of the appellant that the figures on the tickets 
amounted to a false trade description; that the respondent was vicariously 
responsible for the acts of his servant; and that the respondent was, therefore, 
guilty of the offences charged. It was contended on behalf of the respondent 
that the figures did not amount to a false trade description as they were so small 
that they could not be seen by or influence any prospective customer; and that 
the respondent was not vicariously responsible for his servant’s acts. 

The magistrate was of opinion that the small ink figures on the corner of each 
ticket were not a trade description; that such figures did not convey anything 
definite to the inspector until he obtained Hawkes’ explanation of them, and 
would not convey, and were not intended to convey, anything to any prospective 
customer even if they were seen (which was unlikely); that the respondent 
implicitly trusted and was justified in trusting his employee, Hawkes; and he 
dismissed the informations. 

The appellant appealed. 

Wrightson for the appellant. 

A. M. Wallace for the respondent. 


LORD GODDARD, C.J.: By the Merchandise Marks Act, 1887, s. 2 (1). 
‘ Every person who . . . (d) applies any false trade description to goods . . . 
shall, subject to the provisions of this Act, and unless he proves that he 
acted without intent to defraud, be guilty of an offence against this Act.” 
Then there are certain special defences set up, none of which is material in this 
ease. Sub-section (2) provides: 
“ Every person who sells, or exposes for, or has in his possession for sale, 
or any purpose of trade or manufacture, any goods or things to which any 
forged trade mark or false trade description is applied,” 
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is guilty of an offence unless he proves certain matters. The respondent un- 
doubtedly had these turkeys in his possession for the purpose of trade. Section 
3 (1) of the Act provides: 

“The expression ‘ trade description ’ means any description, statement, 
or other indication, direct or indirect, (a) as to the number, quantity, 
measure, gauge, or weight of any goods.” 

The finding of the magistrate means, so far as I can understand, that Hawkes 
marked higher weights on the birds than they actually weighed because there 
would be shortages in bad weather through some birds not keeping, and so he 
added a little weight to those which were to be sold. 

This was a clear case of an infringement of the Act. It does not matter if the 
trade description is put on to mislead the customer or any other person. A 
false trade description may be put on by an employer to mislead his servant or 
by the servant to mislead the employer; it is, nevertheless, an offence. Although 
we very seldom differ from this learned magistrate, it is clear that in this case 
offences have been committed. I think the error into which the magistrate 
fell was the error into which lay magistrates often fall, namely, a failure to 
distinguish between a matter which can be set up by way of mitigation and a 
matter which can be set up by way of defence It is obvious that there could be 
nothing set up in this case by way of defence, and, therefore, the case will have 
to go back with a direction to convict. 

I ought to say that, apparently, the magistrate thought that he ought not to 
hold the respondent vicariously liable for the acts of his employee because he 
trusted the employee, but it is to just this class of case, selling by the hand of a 
servant, that the doctrine of vicarious liability applies. The leading case of 
Coppen v. Moore (No. 2) (1) arose out of sales by shopmen on behalf of employers. 
In fact, it is the employer who sells, though he sells by the hand of another. 
He is liable for the act of the servant, and the construction that has always 
been put on this class of legislation is that the master must take responsibility, 
civil as well as criminal, for the acts of his servant. Accordingly, the case must 
go back with an intimation to the magistrate that the offences were proved. 


CASSELS, J.: I agree. 


SLADE, J.: I agree. 
Appeal allowed. 


Solicitors: Solicitor to the London County Council; W. FR. Millar & Sons. 
T.R.F.B. 


(1) 62 J.P. 453; [1898] 2 Q.B. 306. 
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COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., CASSELS AND Stabe, J.J.) 
July 28, 1954 
REG. v. NICOLOUDIS 


Criminal Law—Forgery—Evidence—Cross-examination of prisoner as to previous 
offence where charge withdrawn—No issue whether prisoner knew cheque 
named in indictment to be forged—Criminal Evidence Act, 1898 (61 and 62 
Vict., c. 36), s. 1, proviso (f) (i). 

The appellant was convicted of obtaining a sum of money by a forged cheque 
purporting to be signed by D.W.G. D.W.G. swore that he had not signed the 
cheque. The appellant was identified as the person who had presented the cheque 
and collected the money. The appellant’s defence was that D.W.G. had signed the 
cheque and that he (the appellant) was not the person who presented it. He did 
not raise the defence that, if the cheque was forged, he was not aware of the forgery. 
The appellant said in his evidence that he had never been convicted of any offence. 
He was cross-examined with regard to his having been charged on a previous 
occasion with relation to a forged cheque in a case where the proceedings had been 
discontinued, and he admitted that he had been so charged. 

HELD, that, if the issue in the case had been whether the appellant knew the 
cheque named in the indictment to be forged, the cross-examination might well 
have been admissible, but, there being no such issue, cross-examination on a 
charge which had not proceeded to conviction was inadmissible, and the conviction 
must be quashed. 

Maxwell v. Director of Public Prosecutions (1935) (98 J.P. 387), referred to. 

APPEAL against conviction. 

The appellant was convicted at the Central Criminal Court before the Recorder 
of London of obtaining £120 by means of a forged cheque. The cheque bore the 
signature of D.W.G., a friend of the appellant. D.W.G. gave evidence that 
he had never signed the cheque and a bank cashier identified the appellant as 
the person who had presented the cheque at the bank and obtained the money. 
The appellant’s defences were (a) that D.W.G. had signed the cheque himself, 
and (b) that he (the appellant) was not the person who presented the cheque at 
the bank. He did not raise the defence that, if the cheque was forged, he did 
not know it to be forged. The appellant stated, in his evidence, that he had 
never previously been convicted of any offence. Counsel for the Crown, by leave 
of the recorder, cross-examined the appellant as to his having been concerned 
with a forged cheque on a previous occasion, when he had been charged, but the 
proceedings had been discontinued. The appellant admitted that he had been 
charged as alleged. In view of the decision in Maawell v. Direcior of Public 
Prosecutions (1), counsel for the Crown did not seek to justify the cross-examin- 
ation on the ground that the appellant had put his character in issue, but he 
contended that it was admissible to prove that the appellant knew the cheque 
named in the indictment to be forged. 


Noakes for the appellant. 
Durand for the Crown. 


The following judgment of the court was delivered by 


LORD GODDARD, C.J.: The appellant was convicted before the Recorder 
of London of obtaining money by means ofa false instrument. He was an under- 
graduate of Oxford, and he was a friend and fellow-undergraduate ofa Mr. Desmond 
Guinness, whose signature was forged. The case against the appellant was that he 
got into Mr. Guinness’ room, possessed himself of Mr. Guinness’ cheque book, 
forged one of Mr. Guinness’ cheque forms for £120, went to the bank with the 
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cheque, and obtained money on it. That was denied by the appellant. His 
defence was that he never handled the cheque at all. Mr. Guinness swore that 
he had not signed the cheque, and the other principal witness for the prosecution 
was a bank cashier, who was positive with regard to the appellant’s identity. 
He gave very good reason why he should be positive, because the cheque was 
not signed quite in the way in which Mr. Guinness usually signed his cheques, 
and he, therefore, took the cheque away from the appellant to compare the 
signature with the signature of Mr. Guinness. He remembered that the appellant 
stood there while he was doing it. Having compared the signature with the 
specimen signature of Mr. Guinness which he had got, he came to the conclusion 
that it was Mr. Guinness’ signature and paid the money. 

The first defence which the appellant set up through his counsel was that 
Mr. Guinness had signed the cheque himself. That was about as dirty a suggestion 
as could be made because it was that Mr. Guinness was allowing the appellant 
to be charged with forgery when he knew he was not guilty. If Mr. Guinness 
had been guilty of such conduct, he would be almost unfit for decent society, but 
we cannot say that, because that was alleged, evidence of the appellant’s previous 
character could be put in issue. The prosecution had to prove that the cheque 
was forged. When a person is charged with obtaining money on a forged instru- 
ment, it is open to the defence to say that the instrument is not forged without 
putting the prisoner’s character in issue. 

The appellant, however, did put his character in issue to this extent, that 
he said he had never been convicted of any previous offence. The recorder then 
allowed counsel for the prosecution to put questions to the appellant in cross- 
examination about his having been mixed up with forged cheques on a previous 
occasion. He had been, but in Maxwell v. Director of Public Prosecutions (1) 
the House of Lords laid it down once and for all that, except in certain cireum- 
stances where it may be relevant, as on questions of system, a prisoner who has 
put his character in issue cannot be asked whether he has been previously 
charged with an offence of which he has been acquitted or where the case has 
not been carried to conviction. On the particular matters on which the appellant 
was cross-examined he said he had been charged with forging cheques, the forgeries 
in that case being, as I understand, forgeries of his guardian’s signature, but 
the charges had not been proceeded with, the guardian having apparently 
induced the police to drop the case. Mr. Durand has not sought to justify the 
questions on the ground that the appellant had put his character in issue, because 
he recognises that Maxwell v. Director of Public Prosecutions (1) would forbid 
such questions, but he says he put these questions with a view to showing the 
appellant’s knowledge that the cheque was forged. It is obvious, when a 
discussion took place with regard to this matter in the absence of the jury, that 
the Recorder thought that the questions were to be put, and seems to have 
agreed to admit them, on the ground that the appellant had put his character 
in issue, because there was also a discussion about a gold cigarette case which 
the appellant had obtained from Fortnum & Mason's and pawned before he had 
paid for it. Mr. Durand, as I say, sought to justify the putting of these questions 
on the ground that they went to show that the appellant knew that the cheque 
was forged. The appellant’s defence was not that he did not know that the 
cheque was forged, if it was forged. His defence was, first of all, that Mr. Guinness 
was supporting a false charge against him, because Mr. Guinness had signed the 
cheque himself, and the second and main defence was that he was not the man 
who went into the bank. If both those defences failed, and we must assume 


(1) 98 J.P. 387; [1935] A.C. 309. 
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from the verdict of the jury that they did fail, the jury would have no difficulty 
in finding that he knew that the cheque was forged. 

Mr. Durand, who says that he knew of this question of the previous cheques 
only at the last minute, has apparently looked at Archbold’s General Pleading, 
ete., 33rd ed., p. 822, in which it is said: 

“Upon an indictment for disposing of and putting away a forged bank 
note, knowing it to be forged, proof that the prisoner had passed other 
forged notes, if proved by legitimate evidence, raises a probable presumption 
that he knew the note, for the passing of which he is indicted, to be forged ”’. 

The first case that is cited for that proposition is Rex v. Millard (1). Having 
looked at that case, I cannot say that I think it supports the proposition, at any 
rate in such wide terms. No doubt, if the issue in the case is whether or not 
the prisoner knew that the cheque was forged, it may very well be that in certain 
circumstances it can be shown that he was forging or dealing with other forged 
cheques, because t hat would tend to show that he knew that the cheque in question 
was forged, but the issue in the present case being (a) whether the cheque was a 
forgery, and (b) whether or not the appellant was the man who took the cheque 
to the bank, it does not seem to me relevant to that issue to show that on an 
oecasion about a year previously he had been arrested and charged, but not 
prosecuted to conviction, with the offence of forging somebody else’s name. 

Accordingly, we think that these questions were not permitted by s. 1 of the 
Criminal Evidence Act, 1898. Then comes the question: What is to be done? 
With considerable reluctance the court has come to the conclusion that it must 


quash the conviction because the questions were highly prejudicial to the 
appellant, and we cannot say with certainty that if those questions had not 
been asked the jury would have convicted. 


Conviction quashed. 
Solicitors: Summer & Co.; Solicitor, Metropolitan Police. 
T.R.F.B. 
(1) (1813), R. & R. 245. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., CASSELS AND SLADE, JJ.) 
July 21, 29, 1954 
REG. v. CAMBORNE JUSTICES. Ex parte PEARCE 


J ustices—Bias—Position of justices’ clerk—Prosecution by officer of county council 
—J ustices’ clerk member of council—Not member of committee to which pending 
proceedings reported—Test to be applied—Real likelihood of bias to be shown. 

To disqualify a person from acting in a judicial or quasi-judicial capacity on the 
ground of interest (other than a pecuniary or proprietary interest) in the subject- 
matter of the proceedings, a real likelihood of bias must be shown. 

Dictum of BrackBuRN, J., in Reg. v. Rand (1866) (30 J.P. 293) applied. 

The real likelihood of bias must be made to appear, not only from the materials 
in fact ascertained by the party complaining, but from such further facts as he 
might readily have ascertained and easily verified in the course of his inquiries. 

Per curiam: The frequency with which allegations of bias have come before the 
courts in recent times seems to indicate that the reminder of Lorp Hewaarrt, C.J., in 
Rex v. Sussex JJ. Ex p. McCarthy (1924) (88 J.P. 3), that it is “ of fundamental 
importance that justice should not only be done, but should manifestly and 
undoubtedly be seen to be done”’ is being urged as a warrant for quashing con- 
victions or invalidating orders on quite unsubstantial grounds and, indeed, in some 
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cases on the flimsiest pretexts of bias. While indorsing and fully maintaining the 
integrity of the principle re-asserted by Lorp Hewankrr, C.J., this court feels that the 
continued citation of it in cases to which it is not applicable may lead to the 
erroneous impression that it is more important that justice should appear to be 
done than that it should in fact be done. 

Per Lorp Gopparp, C.J.: If the court were asked to express an opinion they 
would say that it would be better that a member of a county council should not sit 
as a clerk to justices in cases where the prosecution is conducted on behalf of the 


council of which he is a member. 

Morton for an order of certiorari. 

At a court of summary jurisdiction sitting at Camborne on Jan. 26, 1954, the 
applicant, Henry Pearce, was convicted (i) of having on Dec. 13, 1953, unlawfully 
sold to the prejudice of the purchaser an article of food, to wit milk, which was 
not of the quality demanded in that it contained added water, contrary to the 
Food and Drugs Act, 1938, s. 3 (1), and (ii) of having on the same date wilfully 
obstructed Henry Arthur Rundle, who was then acting in the execution of the 
Food and Drugs Act, 1938, contrary to s. 78 (1) thereof. The justices fined the 
applicant £20 and £2 and ordered him to pay £2 12s. 6d. costs. The’applicant 
now applied for an order of certiorari on the grounds 


“that the informations alleging the . .. offences were laid by... 
Henry Arthur Rundle a sampling officer under the Food and Drugs Act, 
1938, and were stated by him to be laid by him for the Cornwall County 
Council. The prosecutor in respect of each of the . . . alleged offences 
was the said Rundle. On the hearing of the said informations the said 
Henry Arthur Rundle was represented and the prosecution case conducted 
by . . . a solicitor of the Supreme Court in the whole time employment 
ofthe . . . Cornwall County Council‘as a local government officer. Through- 
out the hearing Mr. Donald Woodroffe Thomas a solicitor of the Supreme 
Court acted as clerk to the . . . justices and was called into their private 
room for the purpose of advising them although (unknown to the applicant, 
his counsel and the representative of his solicitors attending the hearing) 
he is and was at the time a councillor member of the . . . Cornwall County 
Council. In the premises a reasonable suspicion of bias might arise.” 


Wright, Q.C., and Pedlar for the applicant. 

Laskey for the justices. 

Paul Wrightson for Mr. H. A. Rundle. 

The Solicitor-General (Sir Reginald Manningham-Buller, Q.C.) and J. P. 


Ashworth as amici curiae. 
Cur. adv. vult. 


July 29. SLADE, J., read the following judgment of the court. The 
full facts, as this court finds them, are as follows. On Jan. 27, 1948, the public 
health and housing committee (later known as the health committee) of the 
Cornwall County Council recommended that the authority of the council should 
be given to its sampling officers to institute proceedings under the Food and 
Drugs Act, 1938. On Feb. 24, 1948, the council adopted this recommendation. 
Since that date each of the council’s sampling officers, including Mr. Henry 
Arthur Rundle, have from time to time been given authorities under the seal 
of the council appointing them inspectors and authorised officers of the council 
under the Food and Drugs Acts, 1938 and 1944, and expressly authorising them 
to institute, on behalf of the council, proceedings under the said Acts before any 
court of summary jurisdiction. On June 20, 1952, a fresh scaled authority was 
given to Mr. Rundle and the other sampling officers, being an extension of the 
earlier authorities, and this sealed authority was in force at all material times. 
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This authority empowered the sampling officers to institute proceedings under 
(inter alia) the Food and Drugs Acts, 1938 and 1944, in their own discretion and 
without seeking any specific authority from the council to do so, and it became 
the practice for the chief sampling officer to report to the health committee the 
action his subordinates had in fact taken. On Jan. 4, 1954, Mr. Rundle laid 
the said two informations against the applicant. On Jan. 19, 1954, the chief 
sampling officer reported to the health committee that such proceedings were 
pending against the applicant. On Feb. 23, 1954, the council received and 
adopted the report of its health committee dated Jan. 19, 1954. On Apr. 13, 
1954, the chief sampling officer reported to the health committee the result of 
the said proceedings against the applicant. On May 11, 1954, the council 
received and adopted the report of its health committee dated Apr. 13, 1954. 
Mr. Donald Woodroffe Thomas was not present at any of the above-mentioned 
four meetings and, indeed, was never a member of the health committee or its 
predecessor, the public health and housing committee. Mr. Rundle laid the 
said two informations in the exercise of his own discretion and on his own 
responsibility, in pursuance of the power conferred on him by his said sealed 
authority. Mr. Thomas was appointed clerk to the justices for the East Penwith 
Division of Cornwall on Dec. 30, 1931. He was elected a member of Cornwall 
County Council on Apr. 22, 1937. He acted as clerk to the justices during the 
trial of the applicant on the said informations at the Camborne Magistrates’ 
Court on Jan. 26, 1954. He did not retire with the justices while they were 
considering their verdict but was later sent for by the chairman, who requested 
him to advise the justices on a point of law. During the short time he was with 
them the justices did not discuss the facts of the case at all and, having given 
his advice on the point of law, he returned to court. Some appreciable time 
later the justices returned and gave their decision. At the hearing the applicant 
pleaded ‘‘ Not Guilty’. The prosecution was conducted by a solicitor in the 
full time employment of the Cornwall County Council. The applicant was 
represented by counsel, instructed by his solicitors, on behalf of whom an articled 
clerk, Mr. Philip Stephens (who was not related to any partner in the firm) 
attended counsel at the hearing. Neither the applicant, nor counsel, nor the 
said articled clerk was aware at that time that the clerk to the justices was a 
member of the Cornwall County Council, though that fact was well known to 
the partner in the firm who had the conduct of the applicant’s defence. 

During the six years from 1948 to 1953 inclusive some six hundred and sixty 
prosecutions by the Cornwall County Council were heard and determined by the 
East Penwith justices at which either Mr. Thomas or the deputy clerk to the 
justices, Mr. Garfield Uren, acted as clerk to the justices. Yet so far as is known 
no previous objection has ever been made because Mr. Thomas acted as clerk 
to the justices during the hearing of an information by or on behalf of the Corn- 
wall County Council. Not only is no allegation made that Mr. Thomas attempted 
in any way improperly to influence the justices in their decision on Jan. 26, 1954, 
but also counsel for the applicant at the outset of the hearing in this court 
expressly disclaimed any such suggestion. The applicant having learned, shortly 
after his conviction, the fact which was known all along to his solicitor, namely, 
that Mr. Thomas was on Jan. 26, 1954, a member of the Cornwall County Council, 
thereupon consulted his solicitor, took counsel’s advice, and then caused the 
present motion for certiorari to be launched. On May 25, 1954, application 
was made ex parte to a Divisional Court for leave to apply for the order now 
sought. The application was supported by an affidavit of the applicant sworn 
on May 8, 1954, and by an affidavit of his solicitor, Mr. William Garfield Scown, 
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sworn on May 17, 1954. Mr. Scown’s affidavit makes no mention of his know- 
ledge that Mr. Thomas was at all material times a member of the Cornwall County 
Council, and, indeed, his firm’s letter to Mr. Thomas dated Feb. 1, 1954, which 
Mr. Scown exhibits to his affidavit would, with that knowledge, seem hardly to 
have been necessary. It is, however, only fair to Mr. Scown to state that on 
Jan. 26, 1954, he had good reason to believe that Mr. Thomas was then abroad 
and, accordingly, that his deputy would be acting as clerk to the justices on that 
date. In these circumstances this court contents itself with saying that when 
the Divisional Court on May 25, 1954, gave leave to apply, its members were 
ignorant of the knowledge possessed by Mr. Scown. 

These being the facts, the question which this court has to decide is: What 
interest in a judicial or quasi-judicial proceeding does the law regard as sufficient 
to incapacitate a person from adjudicating or assisting in adjudicating on it on 
the ground of bias or appearance of bias ?_ It is, of course, clear that any direct 
pecuniary or proprietary interest in the subject-matter of a proceeding, however 
small, operates as an automatic disqualification. In such a case the law assumes 
bias. What interest short of that will suffice ? In the present case, it is claimed 
that a reasonable suspicion of bias is enough. It is true that there are dicta and 
passages to be found in judgments which lend some colour to this claim, but the 
authorities as a whole are almost overwhelming in support of the requirement 
that, to use the well-known words of BLAcKBURN, J., in Reg. v. Rand (1), “‘ areal 
likelihood ” of bias must be proved to exist before proceedings will be vitiated 
on the ground that a person who has taken part or assisted in adjudicating 
them was in law incapacitated by interest from doing so. Probably the strongest 
authority in favour of the contention that mere suspicion, or a reasonable 
suspicion, of bias will suffice is the following passage from the judgment of 
Lorp EsuHer, M.R., in Eckersley v. Mersey Docks & Harbour Board (2): 


“When the proposition sought to be established on behalf of the plaintiffs 
is examined, it comes to this, that the disputes ought not to be referred to the 
engineer because he might be suspected of being biassed, although in truth 
he would not be biassed. It is an attempt to apply the doctrine which is 
applied to judges, not merely of the superior courts, but to all judges—that, 
not only must they be not biassed, but that, even though it be demonstrated 
that they would not be biassed, they ought not to act as judges in a matter 
where the circumstances are such that people—not necessarily reasonable 
people, but many people—would suspect them of being biassed.”’ 


In Rex (Donoghue) v. County Cork JJ. (3) Lorp O’Brien, C.J., said: 


** T adhere to what I said in Rex (Taverner) v. Tyrone JJ. (4) . . . I then 
said ({1909] 2 I.R. 768): ‘ A passage has been cited from the judgment of a 
distinguished judge, Lorp Esuer, in Eckersley v. Mersey Docks & Harbour 
Board (2). [Lorp O’Brien read the above passage ({1894] 2 Q.B. 670) 
from Lorp EsHErR’s judgment, and continued:] . . . That, in my opinion, 
goes too far. It makes the mere suspicions of unreasonable persons a test 
of bias. I think that the judgment was not a considered one, and that 
Lorp EsHErR made use of some loose expressions. We decline, on a considera- 
tion of the cases, to go so far as that very eminent judge. There must, in 
the words of BLACKBURN, J., be “a real likelihood” of bias: Reg. v. Rand (1). 


(1) (1866), 30 J.P. 293; L.R. 1 Q.B. 230. 
(2) [1894] 2 Q.B. 667. 
(3) [1910] 2 LR. 271. 
(4) [1909] 2 L.R. 763, 
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In Rex (De Vesci) v. Queen’s County JJ. (1), I expressed myself as follows: 
“ By ‘bias’ I understand a real likelihood of an operative prejudice, 
whether conscious or unconscious. There must, in my opinion, be reasonable 
evidence to satisfy us that there was a real likelihood of bias.’ I do not think 
that the mere vague suspicions of whimsical, capricious, and unreasonable 
people should be made a standard to regulate our action here. It might 
be a different matter if suspicion rested on reasonable grounds—was reason- 
ably generated—but certainly mere flimsy, elusive, morbid suspicions should 
not be permitted to form a ground of decision.” 

The “ suspicion ” test nevertheless derived further support from the following 
passage from the well-known judgment of Lorp Hewart, C.J., in Rex v. Sussex 
JJ. Ex p. McCarthy (2): 

“* But while that is so, a long line of cases shows that it is not merely of 
some importance but is of fundamental importance that justice should not 
only be done, but should manifestly and undoubtedly be seen to be done. 
The question therefore is not whether in this case the deputy clerk made any 
observation or offered any criticism which he might not properly have 
made or offered; the question is whether he was so related to the case in 
its civil aspect as to be unfit to act as clerk to the justices in the criminal 
matter. The answer to that question depends not upon what actually was 
done but upon what might appear to be done. Nothing is to be done which 
creates even a suspicion that there has been an improper interference with 
the course of justice.” 

Two years later, however, in Frome United Breweries Co. v. Bath JJ. (3), ViscouNT 
Cave, L.C., said: 

“* My Lords, if there is one principle which forms an integral part of the 
English law, it is that every member of a body engaged in a judicial pro- 
ceeding must be able to act judicially; and it has been held over and over 
again that, if a member of such a body is subject to a bias (whether financial 
or other) in favour of or against either party to the dispute or is in such a 
position that a bias must be assumed, he ought not to take part in the 
decision or even to sit upon the tribunal. This rule has been asserted, not 
only in the case of courts of justice and other judicial tribunals, but in the 
case of authorities which, though in no sense to be called courts, have to act 
as judges of the rights of others . . . This being so, the justices who are 
members of the authority are bound to act judicially and not to sit if they 
are subject to that which in Reg. v. Rand (4) was referred to by BLACKBURN, J., 
as a ‘real likelihood of bias’... ” 

In the same case, Lorp ATKINSON, citing in support of his opinion passages 
from the judgments of Srrk ArcuiBALp Sarita, M.R., and VaucHAN WILLIAMS, 
L.J., in Rex v. Sunderland JJ. (5) applied the same test: 

“The Master of the Rolls [Srr Arcurpatp Smrru] said ([1901) 2 K.B. 
364): ‘It appears to me that, in cases where the decision of justices is 
impeached on the ground of a bias such as is suggested in the present case, 
the decision must really turn on the question of fact, whether there was or 
was not under the circumstances a real likelihood that there would be a 
bias on the part of the justices alleged to have been so biassed. If there 

(1) [1908] 2 IR. 285. 
(2) 88 J.P. 3; [1924] 1 K.B. 256. 
(3) 90 J.P. 121; [1926] A.C. 586. 


(4) (1866), 30 J.P. 293; L.R. 1 Q.B. 230. 
(5) 65 J.P. 598; [1901] 2 K.B. 357. 
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is such a likelihood, then it is clearly in accordance with natural justice and 
common sense that the justices likely to be so biassed should be incapacitated 
from sitting’ . . . He then adopts and applies to the facts the rule laid down 
by Buiacxsury, J., in Reg. v. Rand (1), and ultimately holds that the appeal 
should be allowed, and the rule for a certiorari be made absolute. VAUGHAN 
Wrut1ams, L.J., puts the test in a forcible and practical form; he said 
({1901] 2 K.B. 373): ‘ Can it be said here that there was nothing more than 
a@ mere possibility or suspicion that these justices would be biassed ? We 
must judge of this matter as a reasonable man would judge of any matter 
in the conduct of his own business. Can one doubt that a reasonable man 
as a matter of business would, under the circumstances of this case, infallibly 
draw the inference that the justices who had negotiated and brought about 
this agreement would have a real bias in favour of granting the licence 
‘ ? ,” 
Lorp SuMNER and Lorp Carson both posed the question whether in the case 
before them there was such a likelihood of bias as would cause the court to 
interfere. Moreover, the third member of the Court of Appeal in Rex v. Sunderland 
JJ. (2), Strata, L.J., said: 

“The question which we have to determine is, I apprehend, that stated 
by Biacxsurn, J., in delivering the judgment of the Queen’s Bench in 
Reg. v. Rand (1), namely, was there in this case such an interest on the part 
of the justices whose decision is impugned as to create a real likelihood 
that they would have a bias in favour of the applicant ... ?” 


In Rex v. Essex JJ. Ex p. Perkins (3) Avory, J., said: 


“ We have here to determine, however, whether of not there might appear 
to be a reasonable likelihood of his being biassed.”’ 


And Swirt, J., said: 

“It is essential that justice should be so administered as to satisfy 
reasonable persons that the tribunal is impartial and unbiassed. As Lorp 
Hewankt, C.J., said in Rex v. Sussex JJ. Ex p. McCarthy (4): ‘ Nothing is to 
be done which creates even a suspicion that there has been an improper 
interference with the course of justice.’ Might a reasonable man suppose 
that there had here been such an interference with the course of justice ? ”’ 


In Rex v. Salford Assessment Committee. Ex p. Ogden (5), Stesser, L.J., and 
Luxmoore, J., applied the “ reasonable likelihood ” test, while Greener, L.J., 
dissented only on the inference to be drawn from the facts. In Cottle v. Cottle (6) 
Sm Boyp Merriman, P., asked himself the question whether the party 
complaining 
“*, . « might reasonably have formed the impression that Mr. Browning 
{the chairman of the bench] could not give this case an unbiassed hearing.” 


BvucENILL, J., said: 
“The test which we have to apply is whether or not a reasonable man, 
in all the circumstances, might suppose that there was an improper inter- 
ference with the course of justice .. .” 


(1) (1866), 30 J.P. 293; L.R. 1 
(2) 65 J.P. 598; [1901] 2 K.B. 
(3) “1 J.P. 94; [1927] 2 K.B. 
(4) 88 J.P. 3; [1924] 1 K.B. 2 
(5) 101 J.P. a8 fios7] 2 A E.R. 98; [1937] 2 K.B. 1. 
6) [1939] 2 All E.R, 535. 
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In the judgment of this court the right test is that prescribed by BLacksurn, 
J., in Reg. v. Rand (1), namely, that to disqualify a person from acting in a judicial 
or quasi-judicial capacity on the ground of interest (other than pecuniary or 
proprietary) in the subject-matter of the proceeding, a real likelihood of bias must 
be shown. This court is, further, of opinion that a real likelihood of bias must 
be made to appear not only from the materials in fact ascertained by the party 
complaining, but from such further facts as he might readily have ascertained 
and easily verified in the course of his inquiries. In the present case, for example, 
the facts relied on in the applicant's statement, under R.S.C., Ord. 59, r. 3 (2), 
of the grounds of his application might create a more sinister impression than the 
full facts as found by this court, all or most of which would have been available 
to the applicant had he pursued his inquiries on learning that Mr. Thomas was 
a member of the Cornwall County Council, and none of these further facts was 
disputed at the hearing of this motion. The frequency with which allegations 
of bias have come before the courts in recent times seems to indicate that the 
reminder of Lorp Hewart, C.J., in Rex v. Sussex JJ. Ex p. McCarthy (2) that it is 


‘*‘ of fundamental importance that justice should not only be done, but 
should manifestly and undoubtedly be seen to be done ” 


is being urged as a warrant for quashing convictions or invalidating orders on 
quite unsubstantial grounds and, indeed, in some cases, on the flimsiest pretexts 
of bias. While indorsing and fully maintaining the integrity of the principle 
reasserted by Lorp Hewart, C.J., this court feels that the continued citation 
of it in cases to which it is not applicable may lead to the erroneous impression 
that it is more important that justice should appear to be done than that it should 
in fact be done. In the present case this court is of the opinion that there was no 
real likelihood of bias and it was for this reason that the court dismissed the 
application on July 21, 1954. 

Counsel for the justices asked for costs against the solicitor who acted for the 
applicant. Refusing that application, LORD GODDARD, C.J., stated that the 
Review of Justices’ Decisions Act, 1872, gave the justices the right to file an 
affidavit in reply to the evidence of the applicant, and, as there was no allegation 
of misconduct against the justices, there was no need for them to be represented 
by counsel. In the course of argument His LorpsuiP stated that the court so far 
has not given an opinion as to the desirability of a member of a county council 
acting as a clerk to justices in cases like the present. If the court were asked 
to express an opinion, they would say that it were better if Mr. Thomas were 
not to sit when prosecutions were conducted on behalf of the council of which he 
was a member. 

Application dismissed. 

Solicitors: Jaques & Co., agents for Stephens & Scown, St. Austell (for the 
applicant); Burton, Yeates & Hart, agents for Vivian Thomas & Jervis, Penzance 
(for the justices); Sharpe, Pritchard & Co., agents for E. T. Verger, clerk to the 
Cornwall County Council (for the council); Treasury Solicitor. 
T.R.F.B. 


(1) (1866), 30 J.P. 293; L.R. 1 Q.B. 230. 
(2) 88 J.P. 3; [1924] 1 K.B. 256. 
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LOCAL GOVERNMENT REVIEW REPORTS 


CHANCERY DIVISION 
(DancKwErtTs, J.) 
July 19, 1954 


Re BAKER. Ex parte EASTBOURNE WATERWORKS 
COMPANY v. OFFICIAL RECEIVER 


Water Supply— Water rate—Not preferential debt in bankruptey—** Parochial or 
other local rates ’’—Bankruptcy Act, 1914 (4 and 5 Geo. 5, c. 59), 8. 33 (1) (a). 

On Feb, 1, 1954, a receiving order was made against the debtor and on Feb. 28, 
1954, he was adjudicated bankrupt, the official receiver being appointed trustee 
of the property of the debtor. The company carried on the undertaking of the 
supply of water in Eastbourne and the adjacent areas under powers regulated by 
the Eastbourne Waterworks Acts, 1859 to 1921. The company was a creditor of 
the debtor in respect of water rates, and on Mar. 1, 1954, lodged a proof in respect 
of them, claiming that they fell within the category of “all parochial or other 
local rates * within s. 33 (1) (a) of the Bankruptcy Act, 1914, so as to be payable 
in priority to all other debts. 

Hetp: there was no analogy between a water rate, which was a charge for the 
supply of a marketable commodity, and a local rate, and further there was no 
resemblance between ‘‘ water rate ’ as defined in s. 3, of the Waterworks Clauses 
Act, 1847, and “ rate ” as defined in s. 68 of the Rating and Valuation Act, 1925, 
and, therefore water rates were not within s. 33 (1) (a) of the Bankruptcy Act, 
1914, so as to be payable in priority. 

Speciat CasE Stated by the judge of the Tunbridge Wells County Court on 
the question of law whether the sums of £1 13s. 8d. and £2 9s. due to the company, 
being “‘ water rates ’’ and having become payable within twelve months before 
the receiving order were “ parochial or other local rates ’’ under the Bankruptcy 
Act, 1914, s. 33 (1) (a), and as such were entitled to be paid in priority. 

On Feb. 10, 1954, a receiving order was made against the debtor in the 
Tunbridge Wells County Court and he was adjudicated bankrupt on Feb. 28, 
1954. The respondent, the official receiver, became and remained trustee ex 
officio of the property of the debtor. The applicant company (hereafter called 
“the company ”’) was incorporated by the Eastbourne Waterworks Act, 1859, 
to acquire the undertal-:ng of the Eastbourne Waterworks Co., Ltd. The company 
carried on the undertaking of the supply of water in Eastbourne and adjacent 
areas and the powers of the company were regulated by the Eastbourne Water 
Acts, 1859 to 1921, together with the Eastbourne Water Order, 1948. The com- 
pany filed its proof of debt sworn on Mar. 1, 1954, in respect of a sum due from 
the debtor for water rates and the company claimed that the “ water rate ”’ fell 
within the category of “ all parochial or other local rates ” in the Bankruptcy 
Act, 1914, s. 33 (1) (a), and was accordingly payable in priority. The official 
receiver admitted the debt, but rejected the company’s claim to priority. It was 
not disputed that the sum claimed was a proper charge, the imposition of which 
was authorised by the company’s Acts and in particular by the Eastbourne 
Waterworks Act, 1921, s. 3. 

G. C. D. S. Dunbar for the applicants. 

Muir Hunter for the respondent. 


DANCKWERTS, J.: This case raises the question (I do not think it has 
been directly decided by any court hitherto, except possibly in a county court) 
whether a sum of money due to a waterworks company in respect of the supply 
of water is to be treated as a preferential debt in bankruptcy by reason of the 
provisions of the Bankruptcy Act, 1914, s. 33. Section 33 (1) provides: 


“In the distribution of the property of a bankrupt there shall be paid 
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in priority to all other debts—(a) All parochial or other local rates due from 
the bankrupt at the date of the receiving order, and having become due and 
payable within twelve months next before that time, and all assessed taxes, 
land tax, property or income tax, assessed on the bankrupt up to Apr. 5 
next before the date of the receiving order, and not exceeding in the whole 
one year’s assessment.” 


The Eastbourne Waterworks Co. in the present case was formed under the 
Eastbourne Waterworks Act, 1859, and has powers conferred by the Eastbourne 
Waterworks Acts, 1859 to 1921, which incorporate the provisions of the Water- 
works Clauses Act, 1847. It is, no doubt, true that under those Acts the waterworks 
company is entitled to charge for supply of water what in those statutes is called 

“the rate”, and the rate is to be ascertained, in certain circumstances, by 
reference to the rateable value of the property of the occupier who is supplied 
with water. On the other hand, the question is whether the money which is 
payable in respect of the supply of water is a rate of the kind which is referred 
to in the Bankruptcy Act, 1914, s. 33 (1). 

I have been referred to a considerable number of authorities, but very few, 
if any, of them touch the point which I have to decide. In Re Mannesmann 
Tube Co., Ltd. (1), it is plain that it was assumed that a sum payable for the 
supply of water, and, therefore, commonly termed “ a water rate”, was a pre- 
ferential debt in bankruptcy and the only point in the case was the date relevant 
for the purpose of the preference. The point does not seem to have been argued at 
all. 

I was referred to a number of cases of landlord and tenant in which the point 
was argued on covenants to pay rates, taxes, impositions and the like under 
the special terms of the covenant contained in the lease. Such cases were cited 
to me as Spanish Telegraph Co. v. Shepherd (2), Badcock v. Hunt (3) and Bourne & 
Tant v. Salmon & Gluckstein, Lid. (4). However, none of those cases, I think, 
really touches the matter which I have to decide, which depends, not on @ 
covenant in a lease, but on a statute giving a preference to particular kinds of 
creditors. The nearest case, in a sense, is Re Ellwood (5), in which it was held 
that what is called a drainage rate, chargeable by a drainage board, was a pre- 
ferential payment for the purpose of bankruptcy. On the other hand, the argu- 
ment in that case against preference was based on the ejusdem generis rule, 
and I am satisfied, as the court was in that case, that the ejusdem generis rule does 
not assist in construing s. 33 (1) of the Act of 1914. On the other hand, the drain- 
age rate, as it has been pointed out by counsel for the respondent, is a rate which 
the local inhabitants in the district cannot avoid. They cannot say, “ We will 
not have drainage ” or “ We will not contribute towards it”. If they are in a 
district which is liable to flooding, they will have to pay. It is not like water 
supply which, though it may for practical purposes be a necessity, is something 
which one need not take unless one decides to have a supply of water. 

Re Flack. Ex p. Berry (6), to which I was also referred, was again a different 
case, because there the supply of water was paid for according to a meter and 
did not involve payment by reference to the rateable value of the property. 

It seems to me that the matter is put most accurately by the learned judges who 


(1) 65 J.P. 377; [1901] 2 Ch. 93. 
(2) (1884), 48 J.P. 550; 13 Q.B.D. 202. 
* (3) (1888), 53 J.P. 340; 22 Q.B.D. 145. 
(4) 71 J.P. 329; [1907] 1 Ch. 616. 
(5) [1927] 1 Ch. 455. 
(6) [1900] 2 Q.B. 32. 
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decided Northampton Corpn. v. Ellen (1), which, it is true, was not a decision 
on the point which I have to decide. The question was whether the charge to the 
consumers in respect of water supplied had to be at the same rate for everybody. 
The observations to which I would refer are those of Lorp ALVERSTONE, C.J., 
where he said: 

“In my opinion it is not correct to speak of this corporation as rating 
in respect of water supply. There may be cases in which that expression could 
properly be used with regard to a corporation; but in the present case I 
think they do not rate in respect of water supply in the proper sense of the 
words, but merely charge a sum, the amount of which is ascertained by 
reference to a percentage upon the rateable value of the house, and I do not 
think that s. 36 [of the Northampton Waterworks Act, 1884] gives rise to any 
implication that they must charge all consumers at an equal rate in the 
pound.” 


Str Ricuarp HENN Cours, M.R., said: 


“The only expression in it which gives any countenance to that suggestion 
[i.e., the equality argument] is that the charge is spoken of as a ‘ water rate ’. 
I do not think that it is a necessary implication from that expression that the 
charge must be at an equal rate on all consumers. The basis upon which that 
implication is suggested is the supposed analogy to a poor-rate. But there is 
no such analogy. The original statute of Elizabeth, from which the poor- 
rate derives its origin, no doubt contains no provision for equality in rating, 
but, having regard to the nature of the charge, the reason for its imposition, 
and the persons on whom it is imposed, it is obvious that the very essence of 
the thing involved that the charge on all the ratepayers should be at an equal 
rate. It is an imposition upon citizens of a duty to the community in pro- 
portion to their means, and the character of the duty necessarily involves 
equality in rating. There is no analogy between such a rate and a charge 
to be made for a marketable commodity, such as water, which a company is 
under an obligation to sell, and householders needing it have a right to buy 
for their individual consumption.” 


That, to my mind, makes a right distinction in regard to these matters. 

So far I have not referred in terms to the definitions contained in the respective 
statutes. A regards the Waterworks Clauses Act, 1847, the definition of ‘‘ a water 
rate ’’, so called, is to be found in s. 3 and it is in these terms: 


“The expression ‘water rate’ shall include any rent, reward, or 
payment to be made to the undertakers for a supply of water.” 


In other words, it is a payment to be made for a supply of a commodity, as 
pointed out by Smr Ricnarp HENN Co .tins, M.R., in Northampton Corpn. v. 
Ellen (1). 

A definition which is typical of the various rating Acts is that in the Rating 
and Valuation Act, 1925, s. 68 (1). There “ rate ” is defined in this way: 


‘*** Rate ’ means a rate the proceeds of which are applicable to local pur- 
poses of a public nature and which is leviable on the basis of an assessment 
in respect of the yearly value of property, and includes any sum which, 
though obtained in the first instance by a precept, certificate or other instru- 
ment requiring payment from some authority or officer, is or can be 
ultimately raised out of a rate as before defined, but does not include— 


(1) 68 J.P. 197; [1904] 1 K.B. 299. 
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(a) any rate which is assessed under any commission of sewers or in respect 
of any drainage, wall, embankment, or other work for the benefit of the 
land; or (b) any rate of the description commonly known as a church rate, 
a tithe rate, or a rector’s rate, or any other rate of a similar character; or 
(c) any rate which is leviable by the conservators of a common; or (d) any 
rate payable by consumers for a supply of water; or (e) any rate of the 
description commonly known as a garden rate or square rate, if levied by 
any persons other than a rating authority.” 
That shows, to my mind, that a rate of the type described in that Act, which of 
course is later than the Acts which are relevant to the supply of water, is quite 
different from what is known popularly and indeed in those Acts as “a water 
rate ”’. 
One must turn to the Bankruptcy Act, 1914, s. 33 (1) (a), to see what the 
legislature really had in mind. Section 33 (1) (a) is as follows: 

** All parochial or other local rates due from the bankrupt at the date 
of the receiving order, and having become due and payable within twelve 
months next before that time, and all assessed taxes, land tax, property or 
income tax, assessed on the bankrupt up to Apr. 5 next before the date 
of the receiving order. . .” 

The matters there mentioned differ from each other, but they are alike in that 
they are matters of taxation. The legislature had in mind in that paragraph 
local and general taxation, or, it may be called, local and national taxation; 
and, therefore, it excludes completely payments for the supply of water, which 
may be called rates merely because they are assessed at a particular rate or 
payable at a particular rate. Section 33 (1) is a provision which confers special 
preference on certain debts, and one must be careful not to extend unduly the 
privilege or preference in question. The words, therefore, must be construed with 
some strictness. I am satisfied that a rate which is payable to a water company 
in respect of the supply of water to some occupier is neither a parochial or other 
local rate within the meaning of s. 33 (1) (a) of the Bankruptcy Act, 1914. 
Order accordingly. 
Solicitors: Shelton, Cobb & Co., agents for Coles & James, Eastbourne (for the 
applicants); Solicitor, Board of Trade. 
R.D.H.O. 
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(Lorp Gopparp, C.J., CASSELS AND SLADE, JJ.) 
July 27, 1954 
AICHROTH wv. COTTEE 


Road Traffie—Driving while disqualified—Imprisonment to be inyposed in absence 
of special circ ci “Special circumstances”’—Sudden emergency 
which cannot be met in any other way—-Road Traffic Act, 1930 (20 & 21 Geo. 5, 
c. 43), 8. 7 (4). 

— 7 a ot the Road Traffic Act, 1930, an offence against the sub-section, 
i.e., for driving or obtaining a licence when disqualified, must be punished by 
imprisonment unless, having to the special circumstances of the case, the 
court is of opinion that a fine will be an adequate punishment. 

A sudden emergency, provided it is serious enough and cannot reasonably be 
met in any other way, may constitute a special circumstance for the purposes of 
the above-mentioned sub-section. 

Whittall v. Kirby, (1946) 111 J.P. 1, explained. 

CasE StatTep by London County Quarter Sessions. 

On Sept. 8, 1953, the appeal committee of the County of London Quarter 
Sessions dismissed an appeal by the appellant, Gerald Paul Aichroth, against a 
sentence of three months’ imprisonment passed on him by Hampstead justices 
on July 8, 1953, for driving a motor vehicle on a road, he being disqualified under 
the Road Traffic Act, 1930, Part I, for holding a driving licence, contrary to 
s. 7 (4) of the Road Traffic Act, 1930. On the hearing of the appeal tlie following 
facts were found. On June 9, 1953, the appellant was convicted at the Mary- 
lebone Magistrate’s Court of careless driving and was disqualified from driving 
a motor vehicle for three months. On Monday, June 22, 1953, the appellant 
drove his motor vehicle from his home at West Norwood to his bakery business 
at Hampstead, while still disqualified. About 5 a.m. on that morning the 
appellant was told by his foreman on the telephone that the dough-mixing 
machine at his bakery had broken down. The keys of the store in the bakery in 
which the tools were kept were in the appellant’s possession, and if the dough- 
mixing machine were not repaired the material would be wasted, and to that 
extent the Monday morning supply for the bakery’s five thousand retail and 
five hundred wholesale customers would have been spoilt, causing the bakery to 
lose its customers and goodwill. The driver regularly employed by the appellant 
since his disqualification had no telephone, and lived some four miles further 
south. There were no taxis about, but the appellant made no inquiry as to any 
car hire services being available. It was contended by the appellant that these 
circumstances could in law amount to special circumstances within s. 7 (4) of the 
Road Traffic Act, 1930, justifying the court in not passing a sentence of imprison- 
ment. It was contended by the respondent that the said circumstances did not 
in law amount to special circumstances. Lines v. Hersom (1) was referred to. 
The appeal committee, being of opinion that the circumstances were in law 
special to the offender and not special to the case, considered that it was not 
open to it to hold that the circumstances were special circumstances justifying 
consideration of the view that a fine would be an adequate punishment for the 
offence, and dismissed the appeal. The appellant appealed. 

E. Clarke for the appellant. 

Paul Wrightson for the respondent. 


LORD GODDARD, C.J. : We have to consider not whether there were 
(1) 115 J.P, 494; [1951] 2 All E.R, 650; (1951) 2 K.B, 682, 








Justice of the Peace and Local Government Review Reports, November 6, 1954. 


500 JUSTICE OF THE PEACE AND Vol. 


special circumstances, but whether or not on the facts stated by the appeal 
committee it was open to them to consider whether there were special 
circumstances. 

[His Lorpsurp stated the facts and continued:] In Lines v. Hersom (1) this 
court held that there was in substance no difference between the words “ special 
circumstances ’’ which appear in s. 7 (4) and the words “ special reasons ’’ which 
appear in other sections in the Road Traffic Act, 1930. I think it is very difficult 
to find any satisfactory distinction, and it is desirable to adhere to what this 
court said in Lines v. Hersom (1), that the two expressions are the same. 

In Whittall v. Kirby (2) we made an attempt to lay down what could be special 
circumstances and we said that special was the antithesis of general and, there- 
fore, that a circumstance which was common to a large number of people as, 
for instance, that the defendant was a first offender, could not be special. In 
an endeavour to lay down some guidance to courts, we said that the circumstances 
must be special to the offence and not to the offender, but we recognised that, 
however much one may try to give guidance or lay down principles in a matter 
such as this, there must be border-line cases in which it will be difficult to draw 
the line. In Whittall v. Kirby (2) I quoted a decision of the King’s Bench Division 
in Northern Ireland in R. v. Crossan (3) and said: 


“In that case the court adopted a test that I had ventured to use in an 
address that I gave to the magistrates assembled at the Summer Assizes 
for Essex in 1937. I suggested that the reasons must be special to the 
offence, and not to the offender, and the court in adopting what I had said 
used these words ([1939] 1 N.I. 112): ‘A “special reason” within the 
exception is one which is special to the facts of the particular case, that is, 
special to the facts which constitute the offence. It is, in other words, a 
mitigating or extenuating circumstance, not amounting in law to a defence 
to the charge, yet directly connected with the commission of the offence, 
and one which the court ought properly to take into consideration when 
imposing punishment. A circumstance peculiar to the offender as dis- 
tinguished from the offence is not a “ special reason ” within the exception.’ 
I respectfully and entirely agree with and adopt this passage. While it is 
impossible to enumerate or define everything that can amount to a special 
reason, one may give as an illustration a driver exceeding the speed limit 
because he has suddenly been called to attend a dying relative or a doctor 
going to an urgent call. It is difficult indeed to visualise any special reason in 
the case of dangerous driving, except the one actually mentioned in the section 
itself, namely, thé lapse of time from the date of a previous conviction.” 


Then I dealt with driving under the influence of drink or drugs, and said that it 
was difficult indeed to find any excuse there. The court in that case did give 
the iilustration of a man going to attend a dying relative or of a doctor going to 
an urgent call, and, I think, it is a reasonable deduction from that that the court 
meant to lay down that a sudden emergency, provided of course it is serious 
enough and provided it cannot be reasonably dealt with in any other way, can 
amount to a special circumstance or special reason, to use the actual expression 
which had to be considered in Whittall v. Kirby (2). 

In the present case the emergency was that the dough-mixing machine 
apparently needed—and this will be a matter for the appeal committee to con- 
sider—some special tools. Those special tools were locked up and the appellant 


(1) 115 J.P. 494; [1951] 2 All E.R. 650; [1951] 2 K.B. 682. 


(2) 111 J.P. 1; [1946] 2 All E.R. 552; [1947] K.B. 194. 
(3) [1939] 1 N.I. 106. 
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had the keys. There is nothing, prima facie, unreasonable in a man locking up 
his tools, and the appeal committee will have to consider when the case comes 
before them again, whether or not it was essential, in view of what had happened, 
to get at those keys. The appeal committee found that there were no taxis 
about and that the appellant made no inquiry whether any car hire services 
were available. Whether there were likely to be any car hire services available 
at West Norwood as distinct from the West End of London is questionable. 
I should have thought it unlikely that they would be found in West Norwood, 
but that is again a matter for the committee to consider. They must also 
consider whether it would make any difference if there were any public transport, 
because public transport does start early in London. All those are matters 
which, I think, the committee may take into account if they are of opinion that 
there was a sudden emergency and this was a bona fide case of a man trying to 
deal with a sudden emergency. As Stave, J., pointed out in argument, it was 
said that the failure to put the dough-mixing machine in order would not only 
waste material but would prevent the supply of bread to the bakery’s five 
thousand retail customers and five hundred wholesale customers. I do not 
know how many retail customers five hundred wholesale customers represent, 
but the bakery itself seems to have had five thousand retail customers, so it looks 
at any rate—the court says no more than this—as though there was a sudden 
emergency. Although Whittall v. Kirby (1) has left it open to the court to say 
that there is a sudden emergency, yet the mere fact that there is a sudden 
emergency will not be enough, if it is shown that there are other reasonable 
methods of meeting it. If, on the other hand, the committee think that the 
appellant was using the only method open to him on that early morning, we 
think they would be entitled to say that those matters were special to the 
offence and not to the offender. 

We, therefore, think that the appeal committee did not come to a correct 
determination, and that it would be open to them to hold—but not that they 
are bound to hold—that there were special circumstances in the present case. 


CASSELS, J.: I agree. 


SLADE, J.: I also agree. Appeal allowed. 
Solicitors : Wontner & Sons (for the appellant); Solicitor, Metropolitan Police 
(for the respondent). T.R.F.B. 


(1) 111 J.P. 1; (1946) 2 All E.R. 552; [1947] K.B. 194. 
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COURT OF APPEAL 
(SoMERVELL, BrrKEetT AND Romer L..J.) 

July 14, 15, 16, 29, 1954 
BATES v. STONE PARISH COUNCIL 


Playground—Controlled and managed by local authority—Chute with platform— 
Fall of child through rails on platform—Liability of authority—Foreseeable 
danger. 

On May 4, 1950, the infant plaintiff, a boy aged four years, accompanied by a 
boy aged six, entered a children’s playground which was under the control and 
management of the defendant council. In the playground, which was open to 
children of all ages, was a chute consisting of a ladder leading up to a platform 
some twelve feet above the ground and a descending slide on the side of the platform 
opposite the ladder. On the two open sides of the platform were horizontal rails 
secured to the platform by a vertical bar, there being between the lower rails and 
the platform gaps about 13} inches square. The infant plaintiff, having climbed 
up the ladder to the platform, fell through one of the gaps to the ground and 
suffered injuries which resulted in permanent blindness. A similar accident, 
involving a child aged four, had occurred in 1934, and the defendant council had 
then taken the precaution of erecting additional rails over the gaps, but, by May, 
1950, these had rotted and fallen away. There was no notice in the playground 
prohibiting the use of the chute by younger children. The fact of the accident in 1934 
and the action taken by the council had been recorded in the minutes of the council, 
and two persons who had been members of the council at that time were still 
members in May, 1950. In an action for damages for negligence, 

Hep: the infant plaintiff was a licensee in respect of his use of the chute since 
the permission afforded him by the defendants to enter the playground was not 
qualified by any condition as to the use of the chute by him or as to his being under 
the supervision of a competent guardian, and, as the council must be taken to 
have known of the danger since they had knowledge of the earlier accident, they 
were guilty of negligence, and were liable to the plaintiff in damages. 

Latham v. R. Johnson & Nephew, Ltd., (1913) (77 J.P. 137), considered. 


Aprra by the defendants, the parish council of Stone, from an order of 
CassELs, J., with a jury, dated Mar. 31, 1954. 

The defendants controlled and managed a recreation ground, known as the 
Stone Recreation Ground, for the use of the inhabitants of the parish and 
visitors. Access to the ground from the highway was uncontrolled. A part of 
the ground was made into a children’s playground and contained a swing, a 
turntable and a chute. The chute, which was erected in or about 1928, com- 
prised a smal! platform some twelve feet above the ground, a stairway leading 
up to the platform, and a sloping chute, or slide, descending from the platform 
on the side opposite to the stairway. On each of the other two sides of the 
platform were two horizontal rails attached to the middle of the side of the 
platform by a vertical bar. Between the lower horizontal rail, the vertical bar, 
the platform and the boarded side of the descending slide, was a gap some 13} 
inches by 13} inches. Children of all ages were admitted to the ground. The 
groundsmen tried to prevent small children who were unaccompanied from using 
the chute, but there was no notice board prohibiting the use of the chute by 
young children unless they were under competent supervision. 

In 1934 a boy, named Donald Rixson, aged four years, fell from the platform, 
the circumstances of the fall being uncertain. As a result of the accident, the 
defendants erected additional rails which made the gap between the rails and the 
platform too small for a child to fall through. The fact of the accident and the 
steps taken by the defendant to prevent a similar accident were recorded in the 
minutes of the defendant council. At some time before May, 1950, the additional 
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rails had rusted or been broken away, and in May, 1950, the chute was in the 
same condition as it was when the accident occurred in 1934. 

On May 4, 1950, the infant plaintiff, a boy of three and a half years, went on to 
the playground with his mother’s permission and accompanied by a child aged 
six years. The infant plaintiff mounted the stairway of the chute to the platform 
and fell through the gap between the lower horizontal rail and the platform to 
the ground below. As a result of the injuries which he sustained he became 
permanently blind. Two persons who were members of the defendant council 
in May, 1950, had been members of the council when the accident to Donald 
Rixson occurred in 1934. The infant plaintiff, suing through his father as his 
next friend, brought an action against the defendants for damages for personal 
injuries occasioned by the negligence or breach of duty by the defendants, their 
servants or agents. The father, the adult plaintiff, claimed damages, amounting 
to £27 13s. 9d., for consequential loss occasioned by the negligence. The jury, 
having found the defendants liable, assessed the damages at £17,527 13s. 9d., 
£17,500 being apportioned to the infant plaintiff and £27 13s. 9d. to the 
adult plaintiff, and Cassrexs, J., gave judgment for the plaintiffs for the sum of 
£17,527 13s. 9d., with costs. The defendants appealed on the issue of liability, 
and, alternatively, they asked for a reduction of the damages awarded to the 
infant plaintiff. 

Beney, Q.C., and N. Lawson for the defendant council. 

Vaughan, Q.C., and R. G. Dow for the plaintiff. 

Our. adv. vult. 


July 29. The following judgments were read. 


SOMERVELL, L.J., stated the facts and said: I will deal first with the 
alleged misdirection as to liability. Counsel for the defendants submitted, first, 
that there was no proper direction with regard to questions 2 and 3 put to the 
jury, namely: 

“2. Was the infant plaintiff in the children’s section of the recreation 

ground with the permission of the defendants ? 3. Was the infant plaintiff 
a trespasser when he went on the slide ? ” 


By para. 5 of their defence the defendants alleged that the infant plaintiff was 
a trespasser in that he was not in the custody or under the control of a competent 
person. The principle on which this allegation is based was stated by LINDLEY, J., 
in Burchell v. Hickisson (1). In that case the plaintiff, a boy of four years, fell 
through a gap in railings on the side of the steps leading up to the defendant’s 
front door. He was accompanied by his sister, who was twelve, and to whom, 
of course, the gap was obvious. LinpLEy, J., said: 


“There could be no duty on the part of the defendant towards the 
plaintiff further than that the defendant must take care no concealed 
danger exists. The plaintiff was, no doubt, too young to see or guard 
against any danger, but the logical way of considering the matter is to 
consider it alternatively in this way: the defendant never invited such a 
person as the plaintiff to come unless he was taken care of by being placed 
in charge of others, and if he was in charge of others then there was no 
concealed danger. In other words, there was no invitation to the plaintiff 
if he was not guarded, and if guarded, then there was no trap.” 


In Latham v. R. Johnson & Nephew, Lid. (2) Farwett, L.J., said: 


(1) (1880), 50 L.J.Q.B. 101. 
(2) 77 J.P. 137; [1913] 1 K.B. 398. 
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““T am not aware of any case that imposes any greater liability on the 
owner towards children than towards adults: the exceptions apply to all 
alike and the adult is as much entitled to protection as the child. If the 
child is too young to understand danger, the licence ought not to be held 
to extend to such a child unless accompanied by a competent guardian. 
See Burchell v. Hickisson (1), Schofield v. Bolton Corpn. (2) and Stevenson v. 
Glasgow Corpn. (3).” 

Hamixton, L..J., said: 

“The child must take the place as he finds it and take care of himself; 
but how can he take care of himself? If his injury is not to go without legal 
remedy altogether by reason of his failure to use a diligence which he could 
not possibly have possessed, the owner of the close might be practically 
bound to see that the wandering child is as safe as in a nursery. The way 
out of the dilemma was found in Burchell v. Hickisson (1) by deciding that 
the circumstances may evidence the attachment of a condition to the 
licence or permission to enter, namely, that the child shall only enter if 
accompanied by a person in charge capable of seeing and avoiding obvious 
perils and thus of placing both himself and his charge in the position of an 
ordinary licensee both able and bound to look after himself.” 


Hamiuton, L.J., then cited the passage which I have quoted from Burchell’s 
case (1) and concluded: 
‘* Logically this principle is applicable to all cases of infirmity or disability 
and not to infants only.” 

In Coates v. Rawtenstall Borough Council (4) a child aged three and a quarter 
had an accident on a slide similar to that in the present case. The defendant 
council contended that the recreation ground was provided for children of school 
age only, and that the plaintiff was a trespasser. This court decided that, as the 
plaintiff was accompanied by a competent guardian, a boy of fourteen years, he 
was a licensee. 

I have dealt with these cases because, in my view, the principle is an important 
one. A wholly undue burden would be placed on the provision of facilities for 
the young, whether by local authorities, institutions, or private individuals, if 
they were held liable in damages because some of those facilities were a danger 
to very small unattended children. If a man put up a diving board he is not, 
I think, by the fact of opening it to the public, “ inviting ” small unattended 
children who cannot swim to climb up it. It depends, of course, on the circum- 
stances whether the defendant can or cannot rely on this limitation. Counsel 
for the defendants submitted that the matter had not been left to the jury. 
The difficulty in the defendants’ way, however, arose from the evidence of the 
present chairman of the council, Mr. Roberts, and the action of the defendants’ 
predecessors in 1934. Having read all Mr. Roberts’ evidence, I think that the 
learned judge was justified in treating it as negativing any limitation on the 
defendants’ invitation. In other words, their policy was to admit all children, 
whether young and unattended or not. The groundsmen, if they saw very 
young, unattended children approaching or using the slide, prevented them and 
did their best to send them home. The groundsmen had other things to do and, 
if the plaintiff was a licensee in the ground, it seems to me impossible to hold 
that he became a trespasser when he got on the slide. The other difficulty arises 

(1) (1880), 50 L.J.Q.B. 101. 
(2) (1910), 26 T.L.R. 230. 


(3) 1908 S.C. 1034. 
(4) 101 J.P. 483; [1937] 3 All E.R. 602. 
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out of the policy pursued by the defendants in 1934. When the small boy fell off 
the slide in 1934, the defendants might, of course, have decided to exclude 
unattended children who were under the age of, say, five, or to make it clear 
that such children were not there with their permission. They pursued a different 
policy. By stopping up the hole through which only a very small child would 
be likely to fall, they provided some evidence for the policy as indicated in Mr. 
Roberts’ evidence. In view of this evidence, although the learned judge did not 
formally withdraw the issue from the jury he was, I think, justified in indicating, 
as he did, that substantially the defendants’ own evidence and action precluded 
them from maintaining the limitation on which they sought to rely. 

Counsel for the defendants further submitted that there was misdirection as 
to the answers to questions 4 and 7 which read as follows: 


‘“* 4. Was the slide by reason of the gap in its then state at the side of the 
platform a dangerous equipment for children’s amusement ? 7. Did the 
defendants know that the slide was dangerous ? ”’ 
This point raises, inter alia, the question of the defendants’ knowledge or 
ignorance of the accident in 1934. The then clerk [of the council] had retired, 
the present clerk was not called. The then chairman was still a member of the 
council and was not called. The accident and the action taken as a result of it are 
fully recorded in the minutes, In these circumstances, I would have thought 
that the defendants knew or must be taken to know of the accident of 1934. 
I do not think it would be right to lay down as a matter of principle that a 
council must be taken to know all the past contents of its minute book. 
Counsel for the defendants said that the learned judge did not refer to the fact 
that there had been no accidents since the unknown date when the extra rail 
disappeared. I do not think it was necessary for him to do so. Once the position 
was reached that very small and unattended children were permitted access to 
this slide, the learned judge was justified, I think, in directing the jury as he did 
on those two questions [viz., 4 and 7], to each of which the jury answered ‘‘ Yes ”’. 

That leaves the question of damages. Could a jury, properly directed, 
reasonably have given such a sum ? The learned judge properly directed the 
jury as to the infant plaintiff's chances of being trained and of earning his living. 
He also referred them to the medical reports which indicate the possibility of 
future trouble. He adopted the submissions of counsel for the plaintiff which 
were not before us, and this course had relevance to one passage in the summing- 
up which, I think with respect, is open to criticism. 

‘“* How right everybody has been in this case when they have said to you 
(as, indeed, I say to you) that no amount of money can restore that boy’s 
sight.” 

Although the learned judge followed this by referring to and emphasising what 
is done for the blind today, I think that that sentence without some cautionary 
words might well have been taken to mean, in effect, that no figure for the 
blindness in itself would be too high. If that sentence did not mislead the 
jury, then I think that the figure cannot stand on the other ground. Both 
parties agreed that, if we came to the conclusion that a new trial ought to be 
ordered on this ground, we should ourselves assess the damages. We think that 
the proper figure is £9,000. 

BIRKETT, L.J.: I agree with the judgment which has just been delivered 
by my Lord. It is natural and inevitable that all the proceedings in the court 
below should be coloured by the disaster which overtook the infant plaintiff. 
Because of the accident, he has lost his sight without hope of recovery, and the 
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accident, with this lamentable consequence, was alleged to be the result of the 
negligence of the defendants, a local authority. Quite apart from any questions 
of fact or law by which the case was to be decided, it is easy to understand the 
instinctive sympathy for a small boy on whom such a grave calamity had fallen, 
and it was proper that all the proceedings in the court below should be subjected 
to a critical examination at the hands of counsel for the defendants. 

I am bound to express my own deep regret that the infant plaintiff should 
have been allowed to go to the recreation ground at all, accompanied only by 
another small boy of some six years of age. A boy of six could not be expected 
to be a proper or a competent guardian, and to a child of three and a half most 
things in this world take on an aspect of danger if he is not protected against 
them. To reach the recreation ground from the plaintiffs’ home required the 
two little boys to cross two public highways with all the dangers of modern 
traffic, and that fact by itself, I should have thought, would have been enough 
for a careful and thoughtful parent to forbid a small boy to go unless he were 
in watchful and careful hands. Yet the fact remains that the infant plaintiff 
was allowed to go in the care of a boy of six, and it was the alleged negligence of 
the defendants that was alone in question. 

When all the evidence had been given, the learned judge formulated a series 
of questions for the jury which were agreed by counsel on both sides. No 
objection, therefore, can be taken to the form of the questions, but objection is 
taken by counsel for the defendants to the summing-up in relation to some of 
them. Questions 2 and 3 were designed to elicit the jury’s view as to the status 
of the infant plaintiff at the time of the accident in relation to the defendants. 
[His Lorpsurp stated the form of the questions, and continued:] The learned 
judge drew the attention of the jury to the pleading of the defendants that the 
infant plaintiff was a trespasser when he used the slide in that at the time he was 
not under the control of a competent guardian. Counsel for the defendants 
complained that the learned judge had failed to direct the jury on this all- 
important matter. The submission of counsel was that the child, at the time of 
the accident, was not a licensee on the recreation ground but a trespasser, inas- 
much as the licence granted by the defendants to young children was limited to 
young children who were in the care of a competent guardian at the time when 
they entered the recreation ground. That such a limited licence can exist is 
plain from the cases already cited by my Lord, but the important words for 
the decision of this point in the present case seem to me to be the words of 
Hamitton, L.J., in Latham v. R. Johnson & Nephew, Ltd. (1), where he said: 


“ The child must take the place as he finds it and take care of himself; 
but how can he take care of himself ? If his injury is not to go without legal 
remedy altogether by reason of his failure to use a diligence which he could 
not possibly have possessed, the owner of the close might be practically 
bound to see that the wandering child is as safe as in a nursery. The way 
out of the dilemma was found in Burchell v. Hickisson (2) by deciding that 
the circumstances may evidence the attachment of a condition to the 
licence or permission to enter, namely, that the child shall only enter if 
accompanied by a person in charge capable of seeing and avoiding obvious 
perils and thus of placing both himself and his charge in the position of an 
ordinary licensee both able and bound to look after himself.” 


It is the circumstances of the particular case which must be examined to see if 
they do evidence the attachment of a condition or not. 


(1) 77 J.P. 187; [1913] 1 K.B. 398. 
(2) (1880), 50 L.J.Q.B. 101. 
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The evidence, which has been read to this court at some length, was discussed 
before the jury in relation to the questions which had been formulated. The 
learned judge had stated the point raised in the defendants’ pleading and had 
discussed with some fullness the evidence given by Mr. Roberts, the chairman 
of the defendant council. Nobody, apparently, had suggested that this particular 
point should be incorporated in the two questions in any more specific way, and 
it seems to me that the point was fairly before the jury when they made their 
answers. Indeed, it seems to me that the jury on the evidence could not have 
answered otherwise. There do not appear to have been any printed regulations 
calling attention to this point; there was no notice of any kind limiting the entry 
into the recreation ground, which was open to the highway, and there was 
certainly no prohibition on the entry of young children; no circular had ever 
been sent to parents limiting entry to the recreation ground to those young 
children who were in charge of a competent guardian; and the jury were entitled 
to regard the evidence of Mr. Roberts, as indicating that the defendants had never 
sought to limit the entry of young children in the manner now suggested, although 
he did say that the defendants relied on the parents not to allow young children 
to come to the recreation ground. The jury were also entitled, however, to 
consider the events of 1934. In circumstances which are a little obscure, a small 
child had actually fallen through this very small gap at the top of the chute. 
Whether the child crawled through or was pushed through or fell through matters 
little, but the fact remained that on this very chute at this very place a small 
child had fallen through the gap which then existed. And the jury were entitled 
to consider what the defendants did on that occasion. There was no circular, 
no notice, no prohibition, but a horizontal bar was fixed in position so that a 
child could no longer fall through the gap. To the jury this could only mean 
that the policy of the defendants at that time was to make provision for small 
children, and children so small that they might fall through the gap unless the 
horizontal bar prevented them. There was no evidence before the jury that that 
policy had ever been changed. In my opinion, the evidence was all one way, 
and the jury, in their answers to questions 2 and 3, properly decided that on the 
day of the accident the plaintiff was a licensee and not a trespasser. I do not 
think that the submission by counsel for the defendants that the learned judge 
misdirected the jury on this issue is well founded. 

Many other criticisms of the summing-up were made by counsel for the 
defendants. For example, he complained that the learned judge had said nothing 
about “ foreseeability ’. Could the defendants have foreseen that a child of three 
would be on the platform of the chute when he was unaccompanied ? Could they 
have foreseen that he would put his head through this small gap and slip, or be 
jostled or pushed so that he fell ? Was there any danger on the chute which they 
ought to have foreseen ? These and similar questions were raised by counsel for 
the defendants, but, if the agreed questions are examined, it will be seen that, 
whilst nothing is said therein about “ foreseeability ’’, nevertheless the agreed 
questions cover the point. If questions 4 and 7 are taken together, the one asking 
whether the slide was dangerous because of the gap, and the other asking whether 
the defendants knew of the danger, and the jury answer both questions in the 
affirmative, the question of “‘ foreseeability ’’ answers itself. For if one permits 
young children unrestricted entry to the recreation ground, with no limitation 
as to age or any other thing, and if, in fact, there is a chute that is dangerous and 
one knows of the danger, then one must be taken to foresee that an accident 
may take place. Counsel for the defendants urged, however, that there had not 
been a proper direction to the jury on the important question of the knowledge 
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of the defendants of the danger existing. It was a remarkable circumstance 
that a similar accident had taken place in 1934 and that a horizontal bar had 
been inserted to prevent a similar accident happening. That horizontal bar 
had vanished and since 1941, at least, it had not been in its place, and the gap 
through which the infant plaintiff in this case fell was the self-same gap through 
which the small boy fell in 1934. The complaint made by counsel for the 
defendants was that the learned judge should have told the jury that there had 
been no accident since 1934, and no accident, therefore, after 1941 when the 
bar was missing, and it was for the jury to consider whether the defendants could 
reasonably have foreseen that an accident of this kind would take place after 
all those years of immunity. To this counsel added the submission that the 
learned judge should have told the jury on the question of knowledge that actual 
knowledge of the danger must be proved and that knowledge was not to be taken 
as proved merely from the minutes of the council in 1934, but must be shown as 
knowledge of the clerk to the council or of the groundsman or of some other 
responsible person. Although the point is not free from difficulty I think that 
the learned judge was right on the facts of this case in directing the jury as he 
did when he said: 


“And so far as one can attribute knowledge to a council, may we not 
say that one can ascertain the knowledge of the council by looking at their 
minutes ? Look at what they have recorded in their minutes with regard 
to the accident in 1934; and look what was the result of the action which 
was taken of improving the condition of the slide by putting on that extra 
horizontal bar on each side which was there to be seen by any member of 
the council who happened to pass by.” 


The knowledge of the council as recorded in its official minutes of twenty years 
ago must be regarded, I think, as the knowledge of the council when dealing 
with the same subject-matter today. It is also relevant that the then chairman 
of the council was still a member in 1950. In my opinion, the verdict of the jury 
and the judgment founded thereon ought not to be disturbed so far as the liability 
of the defendants is concerned. 

There remains the important question of damages, and by consent of the 
parties we have been asked to assess the damages if in our opinion the sum 
awarded ought not to stand. Counsel for the defendants submitted that the 
sum of £17,500 was a sum that no reasonable jury, properly directed, could give. 
In one or two earlier appeals in this court I have spoken of the difficulties that 
the assessment of damages creates. The difficulties which face an appellate 
court when the damages have been assessed by a jury are greater still. There 
are no means of knowing with certainty what were the considerations which 
entered into the jury’s calculation, by what feelings they were influenced, or 
whether the verdict is a compromise verdict or not. The evidence in the case, 
the summing-up, and the amount awarded are the only guides. There is the 
further difficulty, of course, that according to our procedure no specific figures 
may be mentioned to the jury, and no minimum or maximum figure may be 
indicated. Counsel must content themselves by asking for ‘ substantial ” or 
“heavy ’’ or “ moderate ” or “ small ” damages, as the occasion warrants. A 
jury is without experience in the assessment of damages and has no experience 
of comparable cases, and words like “ substantial ’’ or “ moderate” do not 
help them very much. To all this is added the fact that the jury is being asked 
to assess in money that which is not strictly measurable in money at all. It is 
quite true to say as a general observation that there is no sum of money that 
can compensate for the loss of sight or the loss of limbs or for the loss of health 
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and general well-being; but such a general observation without careful qualifi- 
cations may mislead a jury. The duty of the jury is to consider the evidence in 
the case and then to award a reasonable sum by way of compensation, and not by 
way of punishment. 

There are two passages in the summing-up of the learned judge that may well 
have led the jury astray. After reading from the medical reports the learned 
judge said: 

“Those are, you may think, terrible reports. You may find it difficult 
to get out of your minds the memory of that little man, the boy as he was 
led into this court, and- he sat down on that seat not knowing where he was, 
not seeing anything or anyone... I would not try to add to the submissions 
which have been made to you by [counsel for the plaintiff] because I could 
not do it anything like so well. We have no need to look for glowing words 
in order to have for ourselves a picture of the consequences to that small 
boy, at the age of three and a half, his sight taken from him; and if he 
grows to manhood’s stature, he will be a blind man—a blind man. How 
right everybody has been in this case when they have said to you (as, 
indeed, I say to you) that no amount of money can restore that boy’s sight.” 


It is true that the learned judge then spoke of the infant plaintiff’s prospects 
and of the remedial agencies actively working for the welfare of the blind, but 
there was no cautionary word to the jury after the use of the words ‘“‘ no amount 
of money can restore that boy’s sight”. It is impossible, as I have said, to be 
certain what the jury took into consideration, and whether they took into 
consideration matters which they ought not to have or omitted considerations 
which it was their duty to take into account. Looking at the figure of £17,500, 
however, I am led to the conclusion that one of those things happened, and that 
the figure is much too high. At one stage of the argument counsel for the 
defendants asked us to look at the sum as if it were invested in four per cent. 
consols at their present price, or as if the interest were allowed to accumulate 
until the infant plaintiff reached the age of twenty-one. If that is done, it might 
appear that the jury took no account of the fact that the infant plaintiff might 
grow up to be a most useful citizen earning a good livelihood when adequately 
trained, but, however the sum is viewed, in my opinion the figure is too high, and 
I would substitute the figure of £9,000. 


ROMER, L.J.: The principal point on which the defendants seek to rely 
in this appeal on the issue of liability is that at the time when the infant plaintiff 
met with his very unfortunate accident he was not a licensee on their premises 
and was not, therefore, entitled to the rights which the law attaches to that 
status. The defendants’ contention is that the only licence which they granted 
to children who were too young to be able to appreciate danger was to enter 
the recreation ground in the company and care of some competent guardian. 
As an alternative way of putting their case they argued that, even if children 
of immature perception had unconditional permission to enter the recreation 
ground itself, the condition requiring the presence of a guardian qualified their 
licence to go on the chute. The defendants’ complaint before us was that these 
submissions were not fully put to the jury in the learned judge’s summing-up and 
that the jury, accordingly, did not have them sufficiently in their minds when 
they considered the questions as to trespass which were formulated for their 
decision. The learned judge did, in fact, refer twice to the question of the infant 
plaintiff being accompanied by a guardian. The relevant passages in the 
summing-up were as follows: 
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. the defendants plead that the infant plaintiff was a trespasser 
when he used the slide in that at the time he was not under the contro! of a 
competent guardian. The defendants say that they owed him no duty and 
were not in breach of any duty . .. There were no notices which parents 
could have read that children under a certain age were not allowed unless 
accompanied by an elder.” 
Nevertheless, in the later stages of the summing-up the case does seem to have 
been presented to the jury rather from the standpoint that the infant plaintiff’s 
status, when he entered the recreation ground, was that of an unqualified 
licensee and that, on that hypothesis, nothing that happened afterwards could 
convert him into a trespasser. For example, the learned judge, at one point 
towards the end of the summing-up, said: 
“T have endeavoured to explain to you that, once one is on the land by 
permission, one does not become a trespasser when one steps on to something 
which is there... ” 
It is, moreover, to be observed that, although a number of citations from reported 
cases were read to the jury, none of them was on the point whether a licence to 
infant children should in some circumstances be regarded as being conditional 
on their being accompanied by a guardian. It may well be, therefore, that the 
jury did not have this point very clearly in their minds. As against this they had 
their attention specifically directed to the evidence which was relevant to the 
matter and on which they would necessarily have founded their conclusion on 
the defendants’ submissions if those submissions had been put to them in plain 
and unequivocal terms. In my opinion, that evidence showed beyond question 
that no condition of the kind suggested by the defendants attached to the 
permission which they gave to infant children to enter on the recreation ground. 

Before reverting to that evidence, however, I would like to say a word or 
two about the legal principle itself which the defendants sought to invoke and to 
utilise as a defence in these proceedings. The question was considered by this 
court in Latham v. R. Johnson & Nephew, Ltd. (1), in which an infant plaintiff 
sought to recover damages in respect of an injury which she had sustained while 
playing on the land of the defendants on which they permitted children to play. 
This court held that, there being neither allurement nor trap, nor invitation to 
the plaintiff, nor dangerous object placed on the land, the defendants were not 
liable. In the course of his judgment, FARWELL, L.J., said: 

“Tam not aware of any case that imposes any greater liability on the 
owner towards children than towards adults: the exceptions apply to all 
alike and the adult is as much entitled to protection as the child. If the 
child is too young to understand danger, the licence ought not to be held to 
extend to such a child unless accompanied by a competent guardian.” 


This last proposition would, at first sight, appear to be one of general application 
and unrelated to the facts of any particular case. This, however, was not, in 
my opinion, what the lord justice intended to convey. He cited three cases in 
support of his statement, namely, Burchell v. Hickisson (2), Schofield v. Bolton 
Corpn. (3), and Stevenson v. Glasgow Corpn. (4). Of these cases the last does not 
warrant any such general principle as might be inferred from the proposition 
stated by Farwetu, L.J., while in the first two the conditional nature of the 
licences which were in question was deduced from the particular circumstances 
(1) 77 J.P. 137; [1913] 1 K.B. 398. 
(2) (1880), 50 L.J.Q.B. 101. 


(3) (1910), 26 T.L.R. 230. 
(4) 1908 S.C. 1034. 
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which were established at the trial. In my opinion, the lord justice meant no 
more than that, when a landowner allows the public to come on property of his 
on which there is a source of potential danger to infants, then, if the circumstances 
reasonably permit of it, the court would assume that, so far as infants were 
concerned, the licence to enter is conditional on their being accompanied by a 
competent guardian. This view of what Farwe t, L.J., intended is confirmed 
by the fact that in Latham’s case (1) the jury had found on the evidence that 
there was no invitaticn to the plaintiff (an infant aged between two and three 
years) to go on the defendants’ land unaccompanied, and also assimilates the lord 
justice’s statement with the observations of Hamiuton, L.J., in the same case 
which my Lord has cited in his judgment. It is plain that, in the view of 
Hamiton, L.J., the question whether a permission which is granted to very 
young children to enter on land should be regarded as being subject to the 
condition that they should be accompanied by some responsible person falls to 
be determined in accordance with the circumstances of each particular case. 

Approaching the matter, then, from this standpoint I can see no evidence to 
support the view that the licence which the defendants undoubtedly gave to 
children to enter on the recreation ground was qualified, so far as infants of three 
or four years were concerned, by the condition that they should be accompanied 
by a responsible person. There is no evidence that unaccompanied infants were 
ever turned off the recreation ground or from the children’s playground itself by 
reason merely of their age. The evidence of the groundsmen, Mr. Harding and 
Mr. Earl, when taken as a whole, proves no more than that young children who 
were by themselves were turned off if they were seen on, or in close proximity 
to, the chute. The evidence of the chairman of the council, Mr. Roberts, on the 
other hand (which was laid very fairly before the jury in the summing-up) shows 
that children of all ages were welcomed to the recreation ground, from whence 
they could proceed easily enough into the playground, which was expressly 
provided for their entertainment. He said that no attempt was made to regulate 
who did or did not enter the recreation ground, that there was access from there 
into the children’s section and that it had never been the policy of the defendants 
to stop anybody from going into that section. It further appeared from Mr. 
Roberts’ evidence that in 1948 the defendants decided to earmark about one acre 
of the recreation ground for the use of the younger children, including quite small 
children of three or four years, and a notice board was put up saying, in effect, 
that that area was reserved for young children only. The notice board, however, 
eventually became rotten and was taken down. In these circumstances, and 
having regard also to the safeguards for small children in respect of the chute which 
the defendants put in hand after the accident to Mr. Rixson’s child in 1934, it 
seems to me to be clear that no case was made out on the evidence to support a case 
of conditional licence to children such as the infant plaintiff and that the jury 
could not have come to a contrary conclusion if the matter had been put to them 
even more specifically than it was. 

With regard to the defendants’ alternative point, namely that, even if the 
licence to infants to enter on the recreation ground and playground was un- 
conditional, they nevertheless had no licence to use the chute except under 
responsible supervision, there are, I think, two answers. The first is that there is 
no evidence, in my opinion, to warrant any such assumption. The evidence of the 
groundsmen, to which I have already referred, is quite insufficient for the purpose 
and there is no other. No notice boards were erected for the information of the 
parents of infants prohibiting the use of the chute by young children except under 


(1) 77 J.P. 137; [1913] 1 K.B. 398. 
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parental or other competent supervision, nor were any other steps taken to 
indicate that the apparatus was for the use of older children only. Moreover, 
as already observed, precautions were taken in 1934 to ensure the safety of small 
children on the chute. The second answer, which is associated with the first, is 
that in the absence of evidence (in which, of course, I include circumstances) 
leading to a contrary conclusion the court would, in my judgment, presume that, 
if the owner of a children’s playground unconditionally permits children of all 
ages to enter on it, and knows that they do so, he intends his permission to extend 
to the use by the children of apparatus which he has provided on the ground for 
their amusement; for such apparatus are “ allurements”’ to all children old 
enough to use them, or to try to use them, and it is, indeed, because they are 
allurements that they are there at all. This view is in conformity with the 
decision and reasoning of this court in Gough v. National Coal Board (1). In that 
case the defendants operated a colliery tramway which ran over their land and 
they permitted children to enter on the land. The infant plaintiff did so and went 
for a ride on one of the moving trucks. He fell off it and was injured. It was 
argued for the defendants that, although (as the judge found) the plaintiff was a 
licensee over the whole land, he lost that status when he climbed on the truck 
and eo instanti became a trespasser. SINGLETON, L.J., expressed himself on 


that point as follows: 


“The submission of counsel for the defendants that the plaintiff became 
a trespasser when he got on the truck appears to me to be answered by a 
passage from the judgment of pu Parca, L.J., in Holdman v. Hamlyn (2) 
where he said: ‘It was indeed argued that the infant plaintiff was a 
trespasser. The truth is, however, that he was an invitee, at any rate 
down to the moment when the threshing machine proved an irresistible 
temptation. If the boy stayed beyond the strict limit imposed by the 
terms of the invitation, it was because of the failure of the defendant’s 
agent to guard him against a dangerous allurement; and if he can properly 
be called a trespasser at all, the trespass was a natural and probable result of 
the negligence of the defendant’s agent. A defendant who has lured an 
invitee into a forbidden area cannot thereafter treat him as a trespasser.’ 
An examination of the authorities leads me to the conclusion that, if an 
occupier allows children of tender years on his land, and if he has thereon 
something which is, to his knowledge, attractive to them and which is 
dangerous, he must take reasonable care to protect them from the danger.” 


Birkett, L.J., expressed a similar view on the point and Hopson, L.J., said: 


‘“‘ Once the child is a licensee on the land, the question of trespassing on an 
object on the land does not, in my opinion, arise. The trap or concealed 
danger will often be an object on the land, but I cannot conceive that the 
licence to go on the land is to be taken to exclude the thing which, being 
an allurement to children, is a concealed danger for them.” 


It appears to me that the application of the law as so formulated by the lords 
justices to the facts and circumstances of the present case is destructive of the 
contention that the plaintiff became a trespasser from the moment he mounted 
the ladder of the chute notwithstanding that he had previously been a licensee. 
I agree with my brethren in thinking that the defendants cannot be acquitted 
of knowing the dangerous quality of the aperture in the chute through which the 
plaintiff fell. The mere fact that the minutes of a parish council contain an 


(1) [1953] 2 All E.R. 1283; [1954] 1 Q.B. 191. 
(2) [1943] 2 All E.R. 137; [1943] K.B. 664. 
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entry which had been minuted many years before does not necessarily fix the 
council with knowledge of the subject-matter of the entry. In the present case, 
however, two gentlemen who were members of the council when the accident in 
1934 occurred were still members in 1950 but neither of them gave evidence at the 
trial, although one of them was, it seems, in court. Moreover, the evidence of the 
present clerk, who was appointed in 1946, was not made available to the jury. 
In these circumstances the defendants cannot, in my opinion, legitimately 
complain of the jury’s finding that the defendants knew of the danger, nor is 
there any ground for impeaching the judge’s summing-up on the point. 

On the question of liability I only desire to say in conclusion that, had it not 
been for the accident to Donald Rixson in 1934 and the defendants’ knowledge, 
or presumed knowledge of it, the plaintiff would, in my judgment, have had no 
ground of action. The evidence shows that the possibility of an accident 
happening such as that which unfortunately did occur would not have presented 
itself to the mind of any reasonably prudent person who was unaware of the 
previous mishap. It would, in the long run, be disadvantageous in the extreme 
to the public and to children in general if such a person, or body of persons, were 
to be held liable for an accident of so improbable and unforeseeable a nature as 
that which befell the plaintiff; for the prospect of being sued for heavy damages 
(insurable, perhaps, but only at considerable cost) would in all probability result 
in the disappearance altogether of amenities which many local authorities and 
private persons voluntarily provide for the entertainment and amusement of 
children. In Latham’s case (1) FARWELL, L.J., said: 

‘“‘ Tt is impossible to hold the defendants liable unless we are prepared to 
say that they are bound to employ a groundkeeper to look after the safety 
of their licensees, and the result of such a finding would be disastrous, for it 
would drive all landowners to discontinue the kindly treatment so largely 
extended to children and others all over the country.” 

That which the lord justice envisaged as disastrous in 1913 would, at least, be 
equally so today when the dangers of the streets, which in many cases would 
become the substitutes for playgrounds, considerably exceed such perils as exist 
in chutes and swings. 

I agree entirely with what my brethren have said with regard to the general 
damages which the jury awarded. The court is, I think, for the reasons stated in 
the judgments which have been delivered, justified in setting that part of the 
verdict aside, and the damages should be revised to the sum of £9,000. 

Appeal allowed on quantum of damages. 

Solicitors: William Charles Crocker (for the defendant council); Kinch & 
Richardson, agents for T'. G. Baynes & Sons, Dartford (for the plaintiff). 

P.P. 
(1) 77 J.P. 137; [1913] 1 K.B. 398. 
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COURT OF APPEAL 
(Str Raymonp EversHep, M.R., Hopson anp Romer, L.JJ.) 
October 19, 1954 
LONDON COUNTY COUNCIL v. MEAD 


Education—* Trainee”’ teacher—Supplementary expenses grant— Revocation if course 
prematurely terminated for unsatisfactory reasons—Discretion of education 
authority making grant—Ground for interference of courts—Education Act, 
1944 (7 and 8 Geo. 6, c. 31), s. 81 (ce). 

The defendant, then aged eighteen, was accepted as a “ trainee ” teacher at a 
college at Liverpool, obtaining from the plaintiffs a supplementary expenses 
grant of £20 for the academic year 1951/52. It was a term of the grant that the 
plaintiffs reserved the right to require the refund of the whole or part of the grant 
if the defendant terminated the course prematurely for reasons which the plaintiffs 
did not consider satisfactory. After one term the defendant left the college. The 
plaintiffs made enquiries as to the reasons for her doing so, and, as a result, they 
came to the conclusion that she left without satisfactory reasons, and they requested 
the repayment of part of the grant which she had spent on the purchase of a tennis 
racket and a tennis suit, expenditure which the plaintiffs thought unnecessary. 
The defendant having refused to pay, the plaintiffs commenced proceedings, and 
the county court registrar dismissed the action on the ground that the contract 
as a whole was not in the interest of the infant, and was, therefore, unenforceable. 
The county court judge gave judgment for the plaintiffs, and the defendant 
appealed. 

Hep: (i) assuming that there was a contract in existence between the parties, 
it was clearly for the advantage of the infant, and, therefore, enforceable ; 

(ii) in an arrangement of that sort a large measure of discretion must be imported 
to the grantor, and, in the absence of mala fides, the court would only interfere, 
if the reasons given for requiring repayment were plainly wrong or capricious; 
on the facts of the case the plaintiffs were entitled to take the view that the reasons 
of the defendant for leaving the college were not satisfactory, and to revoke part 
of the grant. 

APPEAL by defendant from a decision of His Honour JupGE GRANVILLE- 
Sir, at Barnet County Court, given on May 27, 1954. 

In July, 1951, the defendant, who was then eighteen years of age, applied 
to the plaintiffs for a supplementary expenses grant for a “ trainee ” teacher's 
course at St. Katherine’s College, Liverpool. A grant of £20 was sanctioned, and 
was confirmed by a letter, dated Oct. 9, 1951, written by Mr. John Brown, the 
education officer of the plaintiffs, which read as follows: 

‘* As a result of your application, you have been awarded a supplementary 
expenses grant, the amount of which has been provisionally fixed at £20 
for the academic year 1951-52... The grant will be paid in one sum, 
as soon as possible after the opening of the academic year, on receipt of a 
signed attendance certificate, a form for which I enclose. The payment will 
be made on the understanding that the council reserves the right to. require 
the refund of the whole or part of the grant paid, if you terminate the 
course prematurely for reasons which are not considered satisfactory. If you 
find that the incidental expenses of the course will amount to more than 
£20 for the academic year, you may apply to the education officer (H.1/1) 
for an additional grant, enclosing a list of these expenses which should be 
endorsed by the principal as being reasonable and necessary for the 


course... 


The certificate was forwarded, and £20 was paid, but early in 1952 the defen- 
dant left the college at Liverpool, and by her letter of that date addressed to the 


plaintiffs said: 
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“I was a resident student at St. Katherine’s College, Liverpool, for one 
term from September to December, 1951, during which time I received a 
supplementary expenses grant of £20. I have now left St. Katherine's, 
Liverpool, and have been trying to gain admission to a college nearer home 
straight away. I have failed to gain this admission, but the principal of 
St. Katherine’s, Tottenham, has promised to consider me for entrance in 
September, 1952...” 

In response to that letter Mr. Brown wrote: 

“. .. I note that you have withdrawn from St. Katherine’s College, 
Liverpool, and I have to refer you to my letter of Oct. 9, 1951, informing 
you that you qualified for a supplementary expenses grant of £20 for the 
academic year 1951-52. Payment of the grant was made on the under- 
standing that the council reserved the right to require the refund of the whole 
or part of the grant paid if you terminated the course prematurely for reasons 
which were not considered satisfagtory. I should be glad, therefore, if you 
would let me know the reason for your withdrawal from college, and also 
I should be glad if you would give details of your expenditure of the £20 
grant .. 

On May 7, 1952, a letter was written by Mr. Brown to the defendant, in which 
he said: 

“.. . It is understood from the principal of St. Katherine’s Training 
College, Liverpool, that you withdrew from that college without con- 
sultation with the college authorities because you were homesick, and I must 
remind you of the terms of my letter of Oct. 9, 1951, concerning the award 
of a supplementary expenses grant . . . Will you, therefore, please let me 
have details of your expenditure of the £20 grant which was made for 
the whole of the academic year 1951/52.” 


On June 20, 1952, the defendant wrote supplying the particulars required in the 
latter part of Mr. Brown's letter. She said: 

“I stated clearly my reasons for leaving in a letter to the Ministry of 
Education which I am sure they will be pleased to forward to you. Home- 
sickness, as you will see from this letter, played a very small part in my 
decision.” 

Among the list of items set out in that letter were a tennis racquet (£3 10s.), a 
tennis dress (£1 5s.), and a swimming costume, £2. 

On July 10, 1952, Mr. Brown wrote to the defendant saying: 

“Dear Madam, The question whether you should be required to refund 
to the council any part of the £20 grant given towards the necessary 
incidental expenses for your course at St. Katherine’s Training College 
has been further considered in the light of the expenses given in your letter 
of June 20. These expenses appear to be reasonable and necessary for the 
course with the exception of the tennis dress and racquet. It has been 
confirmed by the college that these items were not necessary, and, therefore, 
they cannot be included within the scope of the supplementary expenses 
grant. This reduces the expenses I can allow from £20 3s. to £15 8s., and I 
have to say that you are required to refund to the council the balance of the 
grant, namely, £4 12s... .” 

The defendant refused to pay, and the plaintiffs commenced proceedings in 
the county court for the recovery of £4 12s. The registrar dismissed the action 
on the ground that the wording of the letter of Oct. 9, 1951, gave the plaintiffs 
the power to be as unreasonable as they might please, and that the insertion of 
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the revocation clause in a letter addressed to a girl of eighteen, as the defendant 
then was, amounted to a stipulation so prejudicial to her as to outweigh the 
general benefit of the contract. The plaintiffs appealed, and the county court 
judge allowed the appeal, holding that the agreement on the whole was beneficial 
to the defendant, and he gave judgment for the plaintiffs. The defendant appealed 
to the Court of Appeal. 

The defendant in person. 

Nigel Bridge for the plaintiffs. 


SIR RAYMOND EVERSHED, M.R., stated the facts and continued: 
The matter proceeded before the registrar and before the county court judge 
on the footing that there was here a contract, and I will assume that that is 
right. I think, for myself, that no question arises of the contract, if such there was, 
being otherwise than for the advantage of the infant. The real question which 
falls for determination is whether in the circumstances the reasons which 
prompted the defendant to leave St. Katherine's College, Liverpool, were 
“ satisfactory ’’ within the meaning of the clause in the letter of Oct. 9, 1951. 
First of all, it is clear that the letter means, as the plaintiffs pleaded it, that the 
right to claim back part of the grant was conditional on the reasons for the 
defendant’s leaving being considered unsatisfactory by the council. Beyond 
doubt the council did take the view that the reasons given were not satisfactory. 
No question here arises of the good faith of the plaintiffs, and, assuming they 
acted in good faith, prima facie in an arrangement of this sort their conclusion 
would be final. The defendant submitted that this was not like a crossword puzzle 
competition where the editor’s decision is final, and I agree it is not. It may be 
that, if the plaintiffs’ view of the reasons given was regarded by the court as 
wrong and capricious, the court would say so, and have jurisdiction accordingly, 
but, given good faith, a large measure of discretion must, I think, be imported 
into this condition, and I find it impossible to say that, on the facts available 
to the plaintiffs, they were not entitled to take the view that the defendant’s 
reasons were not satisfactory. Apparently, the defendant had been unhappy 
at the college. The plaintiffs appear to have obtained the views of the principal, 
and the letter from the principal to the defendant’s father, which he disclosed 
at the trial, shows that in the principal’s view the defendant had behaved 
badly and capriciously in going as she did. 

I doubt whether at any stage the plaintiffs’ view of the satisfactoriness or 
otherwise of the defendant’s reasons was ever really or properly challenged. 
She said she thought that, in all the cireumstances, it was best for her to leave, and 
that was, therefore, a satisfactory reason for doing so. I can see her point of view, 
but, strictly, one answer to this appeal would be that this matter is not open to 
the defendant in this court. The rules on appeals from county courts are strict, 
and they lay down that appeals from county court judgments can only be brought 
on points of law, and then only if the point of law has been taken below. I do 
not think those conditions have been satisfied, nor do I think this matter was 
properly open on the notice of appeal, but, as the defendant has been acting 
throughout herself without legal advice, I have gone into the matter, and, as I 
have already indicated, I think on the material available it is impossible for us 
to say that the plaintiffs were not justified in the action which they took. I 
repeat that I feel some sympathy for the defendant. If the matter had been 
gone into earlier, it may have been (I do not know) that Mr. Brown would have 
modified his view on one er other of these items. On that I think it better that I 
should express no view. It may be thought that the distinction between a tennis 
frock and a swimming suit, by the standard of reasonableness or necessity, is a 
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rather fine one. But I think all that is beside the point if the plaintiffs once 
obtained, owing to the non-fulfilment of the condition, a right to repayment of 
part of the sum which was, after all, granted, not for one term, but for the whole 
of the academic year. _ 

I think, therefore, on all these grounds that there is no basis on which we could 
interfere with the judgment. I repeat that I feel it regrettable, the sum involved 
being so small, that there should have been in effect three trials, one before the 
registrar, one before the county court judge, and now one in this court. One 
reason for that, I think, has been that a good many irrelevant considerations 
appear to have arisen in the course of the hearing. The matter which was most 
debated below, on which the registrar and the judge took different views, was 
whether this arrangement, treating it as a contract, was for the infant’s benefit. 
The defendant has not argued that point, and I think wisely, because for myself 
I think it clearly was for her benefit. I do not feel any difficulty about that. 
My conclusion on the whole is that we cannot interfere in this case, and I think 
the appeal fails. 


HODSON, L.J.: I agree. In July, 1951, the defendant, who was then 
eighteen years old, applied to the plaintiffs for a supplementary expenses grant 
for a “ trainee’s ’’ course as a teacher at St. Katherine’s College, Liverpool, and 
she obtained a grant of £20, which was sanctioned by the letter of Oct. 9, 1951. 
That letter contained this phrase: 

“The payment will be made on the understanding that the council 
reserves the right to require the refund of the whole or part of the grant 
paid, if you terminate the course prematurely for reasons which are not 
considered satisfactory.” 

The defendant entered the college in September, 1951, and she terminated the 
course prematurely in December, 1951, for reasons which the plaintiffs considered 
to be unsatisfactory. The question which was debated before the learned reg- 
istrar and again before the learned county court judge was whether the payment 
was made under the terms of a contract between the plaintiffs and the defendant, 
one of the terms of which was that she would repay the money if she terminated 
the course prematurely for reasons which were not considered satisfactory 
by the plaintiffs. The registrar considered that the plaintiffs were not entitled 
to claim any of the money, because that contract was not for the infant’s benefit. 
The learned county court judge took the opposite view, and, in my judgment, 
assuming this was a contract, it was clearly for the benefit of the infant, and the 
county court judge was right. Indeed, the defendant does not contend to the 
contrary. But what happened here was a little unfortunate, because the plaintiffs 
did not base themselves securely on the ground that they were entitled to get the 
grant back if they considered the defendant had left prematurely ; they asked for 
details of the items on which she had spent the money, and then cavilled at 
some of them so that the mind of the defendant, and, no doubt, that of her 
father, was distracted from the point that the plaintiffs were entitled to get the 
money back if she did not complete the course for reasons which they did not 
consider satisfactory. The defendant in this court took the point that the 
plaintiffs were not justified in saying they considered that the reasons for her 
termination of the course were unsatisfactory. In saying that, she made no 
allegation of bad faith against the plaintiffs, but she said, nevertheless, that there 
were no good reasons for that statement. 

The material on which the plaintiffs acted was not fully before us, but the 
defendant was unable to show that they acted unreasonably. They certainly had 
information not only from the defendant but also from the principal of the 
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college, and this court could not interfere in a matter of this kind, where a 
grant is made on terms that the grantor shall receive payment if the purposes for 
which the grant is given are not carried out for reasons which, in the opinion 
of the grantor, are not satisfactory, unless it can be shown that the grantor, 
in this case, the plaintiffs, has acted wholly capriciously. Not only was the 
defendant unable to show that, but, unfortunately, it seems that no evidence was 
directed to this point in the court below, and, indeed, the attention of the court 
was never properly directed to that matter. That places an additional burden on 
the defendant in this court, because even an appellant in person cannot be 
permitted to raise points in this court which were not raised below. In any 
event, I think the defendant would have been in grave difficulty on that ground, 
but, having heard what has been said on the subject of whether or not the 
plaintiffs had acted unreasonably, I am unable to say otherwise than that 
there is nothing on which this court could form the opinion that they acted 
otherwise than reasonably. In my judgment, this appeal fails. 


ROMER, L.J.: 1 agree, and I only wish to say that I think it is a great pity 
that the plaintiffs, through their education officer, introduced confusion into 
this case by expressing the views which appear in the letter from the education 
officer to the defendant of July 10, 1952. That letter was written after they had 
obtained from her particulars of the way in which she had spent the £20 grant. 
[His Lorpsuip read the letter and continued:] It appears from that letter that 
they were taking up the attitude that because a portion of this grant had been 
shown by the defendant to have been spent on items which the plaintiffs thought 
were not necessary, they were entitled to recover that portion from her being, 
apparently, at all events when that letter was written, unmindful of the terms 
on which the grant had been made. Those terms appear in the letter which my 
Lord has read of Gct. 9, 1951, and by them was reserved the right of the plaintiffs 
to the repayment of the whole or part of the grant paid on a particular contin- 
gency, that contingency being if the grantee terminated the course prematurely 
for reasons which were not considered satisfactory. As is plain from the letter 
which I have read, they were not demanding repayment of part of the grant 
because that contingency had arisen, but for a totally different reason—a 
reason which was wholly irrelevant, having regard to the terms of the letter of 
Oct. 9, 1952—and I think it well to emphasise that in the hope that the plaintiffs 
will not again approach these matters in a manner which iscalculated, as happened 
in this case, to cause confusion in the mind of a grantee. The point was not taken 
below, but in the evidence before the learned registrar, Mr. Fox, who was the 
London County Council's education senior assistant, in dealing with the particu- 
lars of the expenditure, said: 


‘IT was dissatisfied with first two items, tennis racket, £3 10s. Od., 
tennis dress, £1 5s. Od., and with her reasons for leaving.” 


That evidence was, I think, irrelevant so far as regarded his dissatisfaction about 
the tennis racket and the tennis dress, but it was relevant so far as concerned 
his statement that he was dissatisfied with her reasons for leaving. Even if 
the point had been open to the defendant in this court, which, in my opinion, 
it was not, it would be impossible for us to say there was no evidence on which 
the learned county court judge could conclude that the plaintiffs did form the 
opinion on which their right to repayment of the grant arose, and therefore I 
agree that this appeal must fail. Appeal dismissed. 


Solicitor: J. G. Barr. F.G. 
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QUEEN’S BENCH DIVISION 
(SLADE, J.) 
October 6, 7, 1954 
EDGWARE TRUST, LTD. v. ST. GEORGE & ANOR. 


Metropolis— Magistrate—J urisdiction—M oneylender’s certificate —Grant to money- 

lender carrying on business outside district of court—Moneylenders Act, 1927 

(17 & 18 Geo. 5, c. 21), 8. 2 (2). 

The plaintiffs carried on business as moneylenders at 35 South Audley Street, 
London; the defendants were husband and wife who t:ud made a joint and 
several promissory note for the sum of £800, plus interest at the rate of forty-eight 
per cent. per annum. In an action on the promissory note the second defendant 
put forward the defence that the loan in respect of which the promissory note was 
given had been made while the plaintiffs were unlicensed moneylenders, and, 
therefore, the plaintiffs could not recover on the note. The plaintiffs’ premises 
were within the district of the Marlborough Street magistrate’s court, but a certi- 
ficate authorising the grant of a moneylender’s excise licence had been issued to 
them by the Chief Metropolitan Magistrate sitting at Bow Street Magistrates’ 
Court. 

HELD: the jurisdiction of a metropolitan police magistrate extended to the 
whole of the metropolitan police district and was not limited to the district of the 
court in which he was sitting, and, therefore, the certificate issued by the Chief 
Magistrate was valid within the Moneylenders Act, 1927, s. 2 (2), and the plaintiffs 
were entitled to succeed. 

Froud v. Froud (1920) (123 L.T. 176) applied. 

ACTION on a promissory note 

The plaintiffs carried on business as moneylenders at 35 South Audley Street, 
London. The two defendants were husband and wife who had made out a 
joint and several promissory note, dated May 15, 1953, for the sum of £800, 
repayable together with interest at forty-eight per cent. per annum by monthly 
instalments of £84. On default the plaintiffs issued a writ and signed judgment 
against the husband (the first defendant) under R.S.C., Ord. 14, and recovered 
from him £112. The wife (the second defendant), in her affidavit resisting the 
plaintiffs’ summons for judgment, put forward, inter alia, the defence that the 
plaintiffs, were at the material times, unlicensed moneylenders. She alleged 
in her affidavit that: 
“The plaintiffs are moneylenders and carry on business at 35 South 
Audley Street, Park Lane, in the county of London, which I am advised 
and verily believe is within the Marlborough Street Police Court district. 
Nevertheless, the plaintiffs have not been issued with a certificate pursuant 
to the Moneylenders Act, 1927, by that court, and I am advised and verily 
believe that in these circumstances the transaction they. entered into with 
me and my husband is an illegal one.” 
A certificate had in fact been issued to the plaintiffs by the magistrate sitting 
at Bow Street Magistrate’s Court. 

Figgis for the plaintiffs. 

M. Parker for the second defendan‘. 

The first defendant did not appear. 


SLADE, J., stated the facts and continued: The transaction out of which 
the action arises was entered into at the plaintiff company’s registered office 
at 35 South Audley Street, London, W.1. Section 1 of the Moneylenders Act, 
1927, requires every moneylender to take out annually in respect of every address 
at which he carries on business an excise licence, which is referred to in the Act as 
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‘“‘a moneylender’s excise licence ’’, and enacts that that licence shall expire on 
July 31 in every year. Section 1 (3) provides inter alia: 

“If any person ... carries on business as a moneylender without having 
in force a proper moneylender’s excise licence authorising him so to do... 
he shall be guilty of a contravention of the provisions of this Act and shall 
for each offence be liable to an excise penalty of £100.” 


Provision for more serious penalties in respect of any offence subsequent to the 
first is made. 
Section 2 (1) of the Act of 1927 enacts that: 

‘A moneylender’s excise licence shall not be granted except to a person 
who holds a certificate granted in accordance with the provisions of this 
section authorising the grant of the licence to that person, and a separate 
certificate shall be required in respect of every separate licence. Any 
moneylender’s excise licence granted in contravention of this section shall 
be void.” 

Section 2 (2) provides: 

‘“ Certificates under this section . .. shall be granted by the petty 
sessional court having jurisdiction in the petty sessional division in which 
the moneylender’s business is to be carried on, so, however, that within any 
part of the metropolitan police district for which a police court is established, 
a certificate shall not be granted except by a police magistrate.” 


Thus, s. 2 (1) makes invalid any moneylender’s excise licence granted to a 
person who holds a certificate which is granted otherwise than in accordance 
with the provisions of the section. I take that to mean that, if any money- 
lender had the misfortune to secure a certificate which was issued otherwise 
than in accordance with the requirements of s. 2 (2), his excise licence which 
was based thereon would be void. An instance of such a certificate would, no 
doubt, be a certificate granted otherwise than by a petty sessional court which 
had jurisdiction in the petty sessional division in which the moneylender carried 
on his business, or, if he carried on his business within any part of the metro- 
politan police district for which a police court was established, a certificate 
granted otherwise than by a police magistrate. 

The terms ‘“ petty sessional court ’’ and “ petty sessional court-house "’ are 
defined by s. 13 of the Interpretation Act, 1889. I will deal only with one of 
them. Section 13 (12) provides: 


“The expression ‘ petty sessional court’ shall, as respects England or 
Wales, mean a court of summary jurisdiction consisting of two or more 
justices when sitting in a petty sessional court-house, and shall include the 
Lord Mayor of the city of London, and any alderman of that city, and any 
metropolitan or borough police magistrate or other stipendiary magistrate 
when sitting in a court-house or place at which he is authorised by law to do 
alone any act authorised to be done by more than one justice of the peace.” 
The date of the promissory note sued on in this action was May 15, 1953, 

which falls within what I may call the moneylender’s year from August 1, 1952, 
to July 31, 1953, and the following facts have been agreed between the parties 
for the purposes of the present case. A certificate dated July 2, 1952, and 
signed on July 3, 1952, by Sir Laurence Dunne, the Chief Metropolitan Magistrate, 
was issued from the Bow Street Magistrate’s Court. By that certificate the 
Chief Metropolitan Magistrate certified that he authorised 


“the grant to the Edgware Trust Limited of 35 South Audley Street, 
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London, W.1., . . . of a moneylender’s excise licence to carry onthe business 
of a moneylender, under the style and title of the Edgware Trust Limited 
at 35 South Audley Street, London, W.1.” 


Armed with that certificate, the plaintiffs applied for, and were granted, a 
moneylender’s excise licence on August 1, 1952, by which the plaintiffs were 
authorised by the London County Council to carry on the business of money- 
lenders under their name of the Edgware Trust Limited at 35 South Audley 
Street, W.1, until July 31, 1953. 

The remaining facts which are agreed between the parties for the purposes of 
this case are those which are set out in the second paragraph of a letter dated 
July 30, 1954, from the chief clerk of the Marlborough Street Police Court 
to the defendants’ solicitors. That paragraph reads as follows: 


“The Order in Council which last established the boundary between 
Bow Street and Marlborough Street Magistrate’s Courts is No. 1577 of 1942, 
and came into force on August 10, 1942. Under that order, the middle of 
Mount Street is, at one point, the boundary between the two courts, and 
No. 35 South Audley Street is the first building to the north of Mount 
Street as you go along South Audley Street. Accordingly, I think there can 
be no question that No. 35 South Audley Street is within the jurisdiction 
of this court.” 
Counsel for the plaintiffs told me that he was content to accept that what the 
chief clerk indicated in the last two lines was, in fact, the case—that is to say, 
that I am to assume that No. 35 South Audley Street is within the jurisdiction 
of the Marlborough Street Magistrate’s Court. 

The Statutory Rule and Order No. 1577 of 1942 consists of two paragraphs 
and a schedule. The first paragraph says: 

“The police court divisions assigned to the metropolitan police courts 
at Bow Street and Marlborough Street shall be altered, and there shall be 
assigned as police court divisions to the said metropolitan police courts the 
areas respectively described in the schedule to this order.” 


The schedule then sets out the area assigned to Bow Street Police Court and the 
area assigned to Marlborough Street Police Court, and I am to assume that 
No. 35 South Audley Street falls within the space assigned to the Marlborough 
Street Police Court, the certificate in this case having been issued by Sir Laurence 
Dunne at the Bow Street Magistrate’s Court. 

Counsel for the defendants argues in support of the defence in para. 6 of his 
client’s affidavit that the certificate was bad, that the moneylender’s excise 
licence granted in pursuance of it was void, that the whole transaction was 
invalid in law because Sir Laurence Dunne had no jurisdiction to issue the 
certificate, and, that being so, that no val. excise licence could have been 
issued in reliance upon it. He said that the certificate was void because the 
Chief Metropolitan Magistrate had no jurisdiction to issue it on the ground that 
No. 35 South Audley Street, which was at all material times the registered office 
of the plaintiffs, was outside the territory assigned to the Bow Street Magistrate’s 
Court, and that the only court which could have issued a certificate leading to a 
moneylender’s excise licence to anybody carrying on the business of a money- 
lender at 35 South Audley Street was a magistrate sitting at the Marlborough 
Street court. That is the argument that I have to examine. 

Before turning again to the precise language of s. 2 (2) of the Moneylenders 
Act, 1927, I propose to look at the jurisdiction of the metropolitan police magis- 
trates as laid down by statute, The first statutory provision which is materia] 
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is s. 1 of the Metropolitan Police Courts Act, 1839. That section provides: 


“that the several police courts now established under the names of the 
public office in Bow Street, and the police offices in the parishes of Saint 
Margaret Westminster, Saint James Westminster . . . . shall be continued, 
and the several persons appointed to execute the duties of a justice of the 
peace at the said courts shall continue to execute the same there, and shall 
be justices of the counties of Middlesex, Surrey, Kent, Essex and Hertford- 
shire, the city and liberty of Westminster, and the liberty of the Tower of 
London, and magistrates of the said courts, during Her Majesty’s pleasure.” 


The courts mentioned in the section are represented by the police courts at 
Bow Street, Westminster, Marylebone, Marlborough Street, Clerkenwell, Old 
Street, Thames, Tower Bridge and Lambeth. That section enacts that the 
several persons appointed to execute the duties of a justice of the peace at those 
police courts shall not only continue to execute those duties there, but that they 
shall also be justices of the counties specified and magistrates of the said courts— 
in other words, their commission is not limited to the courts specified, which I 
think are all within the metropolitan police area, but extends to the counties 
specified and the courts in those counties. 

The next statutory provision was in the Metropolitan Police Courts Act, 1840. 
Section 2 of that Act provides: 


* Tt shall be lawful for Her Majesty, with the advice of her Privy Council, 
from time to time to constitute within the metropolitan police district so 
many police court divisions as to Her Majesty shall seem fit, and to define 
the extent thereof, and from time to time to alter the number and extent of 
such police court divisions, and to assign a division to each of the police 
courts already established, and to establish a police court for each of the 
other divisions: provided always, that nothing in this Act contained shall be 
construed to restrain the police magistrates appointed to the said courts 
from acting in all places within the limits of their commissions as fully in all 
respects as if this Act had not been made.” 

In Froud v. Froud (1), the extent of the jurisdiction of a metropolitan police 
magistrate came specifically before a Divisional Court consisting of Lorp CoLe- 
RIDGE, J., and Hi, J., and the material part of the headnote of that case reads 
as follows: 

“ The jurisdiction of a metropolitan police magistrate extends to the whole 
area covered by his commission—viz., the metropolitan police district—and 
is not limited to the division of the metropolitan police in the court of which 
he happens to be sitting.” 

The facts of the case are immaterial except for the argument that the order made 
by one of the metropolitan police magistrates against which there was an appeal 
to the Divisional Court in that case was alleged to have been made without 
jurisdiction. Counsel for the appellant, in that case, conceded that a metro- 
politan police magistrate could sit and exercise jurisdiction in any division of the 
metropolitan police district, but he contended that, while so sitting in any such 
division, his jurisdiction was limited to that division. Applying that argument 
to the present case, Sir Laurence Dunne, the Chief Metropolitan Magistrate, 
who normally sits at the Bow Street Magistrate’s Court, could sit at Marl- 
borough Street Magistrate’s Court, but while sitting there he would be entitled 
to deal only with any matter which arose within the territory assigned by the 
statutory order in force at the time being to the court at Marlborough Street, 
(1) (1920), 123 L.T, 176, 





Justice of the Peace and Local Government Review Reports, December 4, 1954. 


118 LOCAL GOVERNMENT REVIEW REPORTS 523 


The court rejected that argument, and Lorp CoLerRipGE, J., in delivering 
judgment, said: 

“The order appealed against is attacked as without jurisdiction on two 
grounds—first, because it was made by the magistrate at Marylebone, and as 
the parties were living at Clerkenwell, it is said that the offence of desertion 
was committed there, and was outside the jurisdiction of the magistrate 
sitting at Marylebone. But, prima facie, the jurisdiction of a metropolitan 
police magistrate is limited by his commission, and that extends to the 
whole metropolitan police district. Some clear statutory authority is 
required to limit it in the manner suggested, and no such authority has been 
shown to us. The custom whereby the cases arising in a particular divi. ion 
of the metropolis are dealt with in the police court of that division, isnodoubt 
a convenient one. But it requires more than a custom of that sort to limit 
jurisdiction. Moreover, the parties had been referred to the Marylebone 
iribunal by the magistrate sitting at Clerkenwell. That point, therefore, 
fails.” 


The second point is not relevant to the present case. 

Far from there being any clear statutory authority such as Lorp CoLE- 
RIDGE, J., envisaged might limit the jurisdiction of a metropolitan police magis- 
trate to some territory less than the extent of his commission, the statutory 
provisions seem to me to suggest precisely the contrary and to have been based 
on recognition of the provisions of s. 1 of the Act of 1839 and s. 2 of the Act of 
1840, that is to say, that any metropolitan police magistrate has jurisdiction 
throughout the metropolitan police area, and can, if he so chooses, deal with 
any matter arising in any part of the area covered by the metropolitan police 
courts as a whole. 

That brings me back to the phraseology of s. 2 (2) of the Moneylenders Act, 
1927. In re-reading that section I want to emphasise the difference between 
the wording used in regard to certificates granted by a petty sessional court 
and that used regarding certificates granted by a police magistrate within any 
part of the metropolitan police district. The jurisdiction of the petty sessional 
courts is dealt with in these words: 


“ Certificates under this section . .. shall be granted by the petty 
sessional court having jurisdiction in the petty sessional division in which the 
moneylender’s business is to be carried on.” 


That is to say, that if a moneylender who proposes to carry on business outside 
the metropolitan police district requires a valid certificate, he must, first of all, 
find out the petty sessional division in which he proposes to carry on business 
and must then apply for the certificate to the petty sessional court which has 
jurisdiction in that petty sessional division. As I understand it, the certificate 
will be void if he secures it from a court which has no jurisdiction over the petty 
sessional division in which he proposes to carry on business. If, however, he 
proposes to carry on business within any part of the metropolitan police district, 
no valid certificate cai. be issued except by a metropolitan police magistrate, 
who, as we know, normally has jurisdiction to deal only with business which 
can legally be transacted at petty sessions by two or more justices. Any words 
suggesting that the police magistrate selected must be the magistrate nor- 
mally sitting at the court to which is assigned the territory within which the 
moneylender proposes to carry on business are conspicuous by their absence. 
In other words, whereas the first three lines of the sub-section emphasise that the 
certificate must be granted by the petty sessional court having jurisdiction in 
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the petty sessional division where the business is to be carried on, in dealing with 
the metropolitan police district there are no such words which say that a certifi- 
cate shall not be granted except by a magistrate sitting at a court to which the 
territory is assigned within which the applicant proposes to carry on the business 
of a moneylender. The words ‘except by a police magistrate ” clearly mean 
that a certificate may only be issued by a police magistrate, and I think that, in 
using that phraseology, the legislature had present in their minds at the passing 
of the Act the existing law, as laid down in s. 1 of the Act of 1839 and s. 2 of 
the Act of 1840, that a metropolitan police magistrate’s jurisdiction is limited 
only by the extent of his commission, which includes the whole of the metro- 
politan police district. 

In my view, therefore, Sir Laurence Dunne had jurisdiction to issue the 
certificate which he did issue, the excise licence obtained in pursuance of it was a 
valid excise licence, and the sole point raised in defence of the action fails. Lexpress 
no opinion whether carrying on business as a moneylender without having a 
proper excise licence granted in pursuance of a valid certificate vitiates any 
contract entered into between the moneylender and a borrower. In the result, 
therefore, this action succeeds, and there will be judgment for the plaintiffs 
against the second defendant for an amount which I am told can be fixed. 

Judgment for plaintiffs. 

Solicitors : A. Jacobs & Sons ; Clifford-Turner & Co. 

M.M. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., LYNSKEY AND PARKER, JJ.) 
Oct. 13, 1954 
REG. v. NUNEATON JUSTICES. Kz parte PARKER 


Criminal Law—Offence—Discretion of prosecutor with regard to charge—Applica- 
tion to issue summons for careless driving—Refusal to issue—Practice of first 
charging dangerous driving—Road Traffic Act, 1930 (20 and 21 Geo. 5, c. 43), 
& Ei. & ER 

On an application by an inspector of police for the issue of a summons for 
careless driving, the chairman of the justices refused to issue it, saying that it was the 
settled practice of the justices that an information for dangerous driving must 
first be laid. On motion for mandamus, 

HELD: that the decision what offence should be charged in any particular case 
must be left to the discretion of the prosecutor, and, therefore, mandamus must 
issue. 

Dicta of Devin, J., in Re Beresford (1952) (36 Cr. App. R. 1) explained. 

Motion for an order of mandamus. 

On Apr. 24, 1954, the applicant, Edward Parker, an inspector of police of the 
Warwickshire Constabulary, made an application in writing to the Nuneaton 
justices for the issue of a summons for careless driving, contrary to the Road 
Traffic Act, 1930, s. 12, against a certain Frank Bostock. On Apr. 26, the 
applicant having gone into the justices’ retiring room for his application to 
be heard, the chairman of the justices stated that he would not grant a 
summons for careless driving, but that the applicant was to lay an information 
for dangerous driving under s. 11. The applicant alleged, by his affidavit 
in support, that the chairman did not know the circumstances of the case 
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nor inquire about them nor allow the applicant to relate them. The chairman 
deposed in his affidavit in reply that he awaited an explanation why the summons 
was for an offence under s. 12 of the Road Traffic Act, 1930, and that the applicant 
said that it was most unlikely that a conviction would be obtained for an offence 
against s. 11, but did not explain the facts. The chairman further deposed that 
he said that as a matter of principle no summons would be issued under s. 12 
unless he was satisfied that there could not possibly be a conviction for an 
offence under s. 11 and that he purported to follow certain dicta of Deviin, J., 
in Re Beresford (1). The applicant obtained leave to apply for an order of 
mandamus directing the justices to issue the summons for careless driving. 


Paul Wrightson for the applicant. 
The respondents did not appear. 


LORD GODDARD, C.J.: In this case counsel for the applicant moves for 
an order of mandamus directed to the Warwickshire justices sitting at Nuneaton 
requiring them to issue a summons under their hand and seal against a certain 
defendant for careless driving, contrary to s. 12 of the Road Traffic Act, 1930. 
The justices refused because they said that they had a settled practice under 
which the charge in the first instance, unless apparently there were some other 
circumstances, should be a dangerous driving charge (under s. 11). It is said 
that it should be left to the justices to decide under s. 35 of the Road Traffic Act, 
1934, when they had heard the case, whether it would be proper to order a 
summons for careless driving instead of dangerous driving. The chairman of 
the justices, who has made a very proper affidavit and has been very frank 
about the matter, has referred to certain remarks made by Devin, J., in the case 
of Re Beresford (1). Drvuitn, J., was there dealing with the question whether 
it was desirable to charge a defendant with manslaughter where death had taken 
place, and did express the opinion that, prima facie, he ought to be charged with 
manslaughter. He also said—and on this part of the case he consulted me— 
that it was not desirable, if no charge of murder or manslaughter had been 
preferred, to take proceedings until the inquest was finished. Then he said that 
there was another matter which called for comment. I desire to point out that 
the learned judge was not giving directions. What he was doing was making a 
recommendation to the police as to the charges which the police should make. 
That is one thing, but it is a different thing for the justices to say: ‘* We are not 
going to issue a summons for the lesser offence; you must take out a summons 
for the more serious offence’. In some cases it is for the Director of Public 
Prosecutions to decide and in other cases it is for the police io say what charges 
they will prefer. If it were found that the police were being unduly lenient in 
not preferring a charge of dangerous driving in cases where the evidence showed 
that there was dangerous driving, the justices would be quite right to call the 
attention of the chief constable of the county and, if necessary, the Home Office 
to it, but I do not. think that the justices can have a right to say when a 
prosecutor comes before them and asks for leave to prefer a charge—‘‘ You must 
prefer the more serious charge ”’, because that is to a certain extent pre-judging 
a case. 

For these reasons, we think that an order of mandamus must go and that 
the justices must issue the summons for which the police ask. 


LYNSKEY, J.: Lagree. I should just like to add that Devuin, J., when he 
made his remarks on the application for leave to enter a nolle prosequi, was 
dealing with the particular case before him, and my experience on circuit has 

(1) (1952), 36 Cr. App. Rep. 1. 
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been that those remarks have been to some degree misconstrued and mis- 
understood. I am quite sure that Devirn, J., was not laying down, as I have 
found it has been thought that he was laying down, that in every case where 
death occurs as the result of the driving of a motor vehicle, there should be a 
charge of manslaughter; nor was he laying down that in every case where some 
driving takes place to which objection can be made the charge must be a charge 
of dangerous driving. The position, as I understand it, is that it must be left 
to the prosecution in the first instance to decide what, on the evidence before 
them, the charge should be. It would certainly, in my view, lead to a grave 
miscarriage of justice if a man were to be charged with an offence which the 
evidence before the police would not support. Take the cases of careless driving 
and dangerous driving. Careless driving is one thing; it is dealt with by the 
justices, and very often is admitted by the defendant. If, on the same facts, 
he is charged with dangerous driving, one has the possibility and, very often, 
the probability, of a trial by quarter sessions and a jury, involving heavy expense, 
all on evidence which cannot support the charge laid by the prosecution. It 
must not be thought that it is laid down that in every case where death occurs 
the charge should be manslaughter, or in every case where there is some 
complaint as to driving the charge should be dangerous driving; it is a matter 
for the prosecution. On the other hand, the offence of dangerous driving or 
reckless driving is a very serious one, and the police ought always, in my view, 
where the facts support it, to bring the more serious charge rather than the 
lighter charge of careiess driving, but they are not bound to bring the more 
serious charge where the evidence will not support’ that charge. I only add 
that I am not differing from Devin, J., but attempting to explain what | think 
he meant by his recommendations. 


PARKER, J.: I agree. 


Order of mandamus. 
Solicitors: Sharpe, Pritchard & Co., agents for R. M. Willis, Warwick (for the 


applicant). T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., LynsKkKEY AND Parkgsr, JJ.) 
Oct. 13, 1954 


KEG. v. LANCASHIRE QUARTER SESSIONS APPEAL COMMITTEE. 
Ex parte HUYTON-WITH-ROBY U.D.C. 


Public Health—Dustbin—Notice by local authority requiring provision by owner 
Successful appeal by owner to magistrates—No order by magistrates as to 
costs—Appeal by owner to quarter sessions with regard to costs—** Person 
aggrieved *’—Jurisdiction of quarter sessions—DPublic Health Act, 1936 
(26 Geo. 5 and 1 Edw. 8, c. 49), a. 301. 

A local authority served on the agents of the owner of a house a statutory 
notice under s. 75 (1) of the Public Health Act, 1936, requiring them to provide 
a dustbin. The agents requested the notice to be withdrawn on the ground that 
the demand should have been made on the tenant and not on the landlord, and the 
local authority referred them to their right of appeal under the sub-section. The 
agents appealed to a court of summary jurisdiction which decided that the tenant 
was liable to provide the dustbin and made an order accordingly. On an application 
being made on behalf of the agents for costs, the chairman of the magistrates 
said: ‘‘ The magistrates have considered the question of costs and make no order ’’. 
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The agents appealed to quarter sessions, as “‘ persons aggrieved *’ under s. 301 
of the Act, against the refusal to grant costs. Quarter sessions varied the justices’ 
order by allowing the agents their costs and allowing the appeal to quarter sessions 
with costs. On a motion by the local authority for certiorari, 

Hevp: that a successful party before magistrates has a legal right to ask for costs 
and to demand that his application be considered in a judicial manner; if he is 
deprived of his costs without the matter being considered judicially, he is an 
“aggrieved person” within s. 301 and, as such, entitled to appeal to quarter 
sessions; in the present case there was no evidence to show that the magistrates 
had exercised their discretion judicially in refusing costs; and, therefore, quarter 
sessions had jurisdiction to review the question of costs, and no order of certiorari 
would issue. 

Motion for order of certiorari. 

In or about June, 1953, Mrs. McLoughlin, the tenant of a house at 16 Longview 
Drive, Huyton, complained to the Huyton-with-Roby Urban District Council 
(“ the council ”’) of a bad smell in the house. An informal notice was thereupon 
served on Messrs. G. H. Edwards (‘‘ the agents’) who managed the property 
on behalf of the owners, Messrs. Grace and Co. (Builders), Ltd. to remedy a 
defective drain and to replace a defective dustbin. The drain was repaired, but 
the dustbin was not replaced. On July 29, 1953, the council served on the 
agents a statutory notice under the Public Health Act, 1936, s. 75, requiring them 
to provide a dustbin. The agents requested the withdrawal of the notice 
on the ground that the dustbin should have been provided by the tenant and 
the council pointed out to the agents their right of appeal under the Act. 
Accordingly, on Sept. 4, 1953, the agents appealed to petty sessions for the 
Prescot division of the County Palatine of Lancaster. On Sept. 29 the case 
was heard and the justices determined that the tenant and not the landlord 
should provide the dustbin. On counsel for the agents applying for costs, 
the chairman replied: ‘‘ The magistrates have considered the question of costs 
and make no order”, On Oct. 9 the agents gave notice of appeal to quarter 
sessions against the justices’ refusal to give them their costs. The council 
also gave notice of appeal against the decision of the justices but later withdrew 
their appeal. At the hearing on Jan. 8, 1954, it was contended on behalf of 
the council that the appeal committee had no jurisdiction to hear an appeal 
against the refusal of costs without reason given by a court of petty sessions, 
and that the agents were not persons aggrieved. The appeal committee 
proceeded by way of a re-hearing of the case and ordered that the order of the 
court of petty sessions should be varied by providing for payment by the council 
of the costs of the proceedings in the court of petty sessions and allowed the 
appeal with costs. The council applied for an order of certiorari to bring up or 
quash the order of the appeal committee on the ground that they had no 
jurisdiction to hear the appeal. 

Paul Wrightson for the applicants (the council). 

B. BE. Nield, Q.C., and G. B. H. Currie for the respondents (the agents). 


LORD GODDARD, C.J.: I will ask Lynskey, J., to give the first 
judgment. 


LYNSKEY, J., stated the facts and continued: This application is made 
on behalf of the local authority really on one ground, the ground being that the 
appeal committee of quarter sessions had no jurisdiction to hear the appeal. 
It was said that there was no power in the quarter sessions to hear the appeal 
because the appellants were not persons aggrieved. The Public Health Act, 
1936, which gives the right of appeal in s. 300 (1), provides: 


‘““ Where any enactment in this Act provides—(a) for an appeal to a court 
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of summary jurisdiction against a requirement, refusal or other decision of a 

council; or (b) for any matter to be determined by, or an application in 

respect of any matter to be made to, a court of summary jurisdiction, the 
procedure shall be by way of complaint for an order, and the Summary 

Jurisdiction Acts shall apply to the proceedings.” 

Section 301 provides: 

“Subject as hereinafter provided, where a person aggrieved by any 
order, determination or other decision of a court of summary jurisdiction 
under this Act is not by any other enactment authorised to appeal to a court 
of quarter sessions, he may appeal to such a court.” 

Of course, it is quite clear that under the words of those two sections the 
proceedings should be by way of proceedings under the Summary Jurisdiction 
Acts*; and it is equally clear, that being the case, that the Summary 
Jurisdiction Acts and the Magistrates’ Rules made thereunder are applicable to 
those appeals in so far as they can apply. In so far as they do not apply, the 
second half of s. 301 gives a right of appeal to quarter sessions. 

It is said that the respondents were not persons aggrieved, and it was sought 
to say that, where a person who has been a party to proceedings before the justices 
and has been successful but is refused his costs, it is not an order which aggrieves 
him because it does not affect his rights or property and that before a person can 
be aggrieved there must be an infringement of some right. It is said on 
behalf of the local authority that there was no right here to costs and, 
therefore, a person who is refused his costs in the discretion of the magis- 
trates cannot be an aggrieved person. In my view, that is not a correct way of 
looking at the matter. It is not the way in which the matter was regarded in 
the case of R. v. Surrey Quarter Sessions, Ex p. Lilley (1). The position seems to 
me to be that a successful appellant before magistrates from a decision of a local 
authority has a legal right, viz.: that he is entitled to ask for his costs and that 
that application or demand for costs shall be considered by the magistrates in a 
judicial manner and unless in the exercise of that discretion they feel bound on 
proper reasons to refuse costs, he is entitled to them. 

In this case the question arises whether the justices really exercised thoir 
discretion here at all. If they did exercise their discretion and exercised it 
judicially it may very well be that this court would not interfere, but on the 
information before us the respondents were invited to bring this dispute before 
the magistrates at petty sessions. The justices heard the case. There has been 
no evidence put Lefore us on behalf of the applicants that there was any material 
on which the justices could exercise their discretion judicially and properly refuse 
the respondents their costs. That being so, if there was no such material, the 
magistrates have not exercised their discretion judicially and, not having exer- 
cised their discretion judicially, the respondents have been deprived of one of 
their legal rights. They are persons aggrieved and in those circumstances, in my 
view, they were entitled to go to quarter sessions to have this question dealt 
with under the Act. 

The only other point that arises in the case is whether where a court is given 
a discretion to act, a superior court can interfere. Normally a superior court will 
not interfere if there are grounds on which the court of first instance exercise 
that diseretion, however different the view of the superior court might be; but 





*The reference is now to the Magistrates’ Courts Act, 1952, 32 Hatspury’s STATUTES 
(2nd edn.), 416; see the Interpretation Act, 1889,s. 38 (1), 24 Harssury’s Sratutes (2nd 
edn.), 229 

1) 115 JP. 507; [1951] 2 All E.R, 659; [1951] 2 K.B. 749. 
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if a court of first instance without any material exercises or purports to exercise 
a discretion when no facts are adduced which justify that exercise, this court is 
bound to say that it is an appealable matter because the magistrates have not 
exercised the discretion which they ought to have exercised and, therefore, they 
have aggrieved the party before them. In those circumstances, in our view, the 
court of quarter sessions had jurisdiction to deal with this matter and, having 
jurisdiction, we cannot interfere with their decision. 


LORD GODDARD, C.J.: I agree. 
PARKER, J.: I agree. 


Motion dismissed. 
Solicitors: Sharpe, Pritchard d& Co., agents for H. 2. H. Lawton, Huyton (for 
the applicants); Purchase, Clark & Treadwell, agents for Rollo & Mills-Roberts, 


Liverpool (for the respondents). 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorn Gopparp, C.J., Lynskey AND Parkers, J.J.) 
Oct. 15, 1954 


REG. v. CITY OF LONDON LICENSING JUSTICES. /» parte STEWART 
AND ANOTHER 


Licensing— Planning removal—A pproval by licensing planning committee subject 
to condition—Compliance with condition—J urisdiction of justices to refuse 
to grant removal—Licensing Act; 1953 (1 and 2 Eliz. 2, +. 46), 8. 58 (2). 

The applicants were the holders of a justices’ full on-licence in respect of premises 
in the city of London which were damaged by enemy aciio: during the war and 
remained elosed thereafter, the licence being suspended under s. 10 (3) of the 
Finance Act, 1942. On April 12, 1954, the applicants applied to the city of London 
licensing planning sub-committee under s. 65 (2) of the Licensing Act, 1953, to 
formulate proposals under s. 57 (1) for the removal of the licence to other premises 
in the city. The sub-committee submitted a proposal, which was confirmed by 
the licensing planning committee, subject to the condition imposed by them that 
the applicants should “ forthwith [give] an effective written undertaking to the 
licensing justices . . . (i) to sell no intoxicating liquor unde, the licence for con- 
sumption off the premises, and (ii) to provide only one bar ior use by the general 
public’. The applicants gave the undertaking. On July 14. 1954, the applicants 
applied under s. 58 (2) of the Act for the grant of a planning remeval of the licence, 
but the justices refused the application on the ground that the conditions, being 
of a permanent nature, were incapable of being complied wit!) prior to the hearing. 
On an application for an order of mandamus, 

HeLp: that, the applicants having complied with the conditions imposed by 
the licensing planning committee that they should give the written undertaking 
to the justices, the justices were not entitled to investigate whether the condition 
imposed was good or bad; they had no option but to grant the removal; and, 
therefore, mandamus must issue. 


Morton for order of mandamus. 

The applicants, Hugh Dugan Stewart and Herbert William Chapman, were 
respectively a director and the general manager of Mecca, Ltd., the lessees 
of extensive restaurant premises known as Dunster House Restaurant in 
the city of London. The company also owned fully licensed premises known 
as the Swan and Horseshoe in the city of London, the licence being 
held by the applicants on behalf of the company. In January, 1943, the 
Swan and Horseshoe premises were damaged by enemy action and had 
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thereafter remained closed, the licence being suspended in accordance with the 
Finance Act, 1942, s. 10 (3). The company authorised the applicants to apply for 
the removal of the justices’ licence from the Swan and Horseshoe to Dunster 
House Restaurant. On Apr. 12, 1954, application was made to the city of 
London licensing planning sub-committee which formulated a proposal under 
s. 57 (1) and s. 65 of the Act. On June 14, 1954, the licensing planning committee 
of the County of London confirmed the proposal, such confirmation to be 
conditional on the applicants’ 


“forthwith giving an effective written undertaking to the licensing 
justices (i) to sell no intoxicating liquor under the licence for consumption 
off the premises, and (ii) to provide only one bar for use by the general 
public and to close the same during the evening permitted licensing hours 
except during such times as the restaurant is used for the purpose of 
organised functions to which admission should be by special arrangement.” 


On July 6, 1954, the applicants gave the required undertaking in writing to the 
justices. On July 14, 1954, the applicants applied to the licensing justices of the 
city of London for the removal of the licence to Dunster House Restaurant. At an 
early stage of the hearing the justices intimated that they had formed the opinion 
that they had no jurisdiction to grant the removal as the conditions imposed by 
the planning committee involved an undertaking of a permanent nature, and 
were, therefore, such as could not be and had not been complied with before the 
application for the grant of the removal. They adjourned the application in order 
to consult with the planning committee on that point. On Sept. 15, 1954, at 
the resumed hearing the justices intimated that the planning committee were of 
the opinion that they could impose the conditions, but they, the justices, were 
not prepared to alter their decision and refused the removal. The applicants 
submitted that the justices not only had jurisdiction but also were obliged by the 
terms of the Licensing Act, 1953, s. 58 (2), to make the removal order. The 
applicants obtained leave to apply for an order of mandamus directing the 
justices to hear the application. 


Viscount Hailsham, Q.C., and S. H. Lamb for the applicants. 
Christmas Humphreys for the licensing justices. 


LORD GODDARD, C.J.: Part II of the Licensing Act, 1953, deals with 
various matters in “‘ war damaged areas’. Legislation* passed during the war 
of 1939 to 1945 kept alive licences of premises which were destroyed by enemy 
action, and subsequently further legislation* was passed to provide for what 
was to happen to those licences, when or before re-building took place, so as to 
enable the licences to be removed. In London the matter has to go before two 
bodies [see s. 64 and s. 65 of the Act of 1953]. First of all it goes before a sub- 
committee of the licensing planning committee [see s. 65 (2)], and if they re- 
commend that one of these old licences can be removed to other premises, they 
submit the proposal to the licensing planning committee for confirmation 
[s. 57 (1) and s. 65 (2) of the Act of 1953]. 

[His Lorpsure stated the facts and continued:] The justices, to whom the 
applicants gave the undertaking required by the licensing planning committee 


* The suspension of licences was effected by the Finance Act, 1942, s. 10 (3), repealed 
and replaced by the Licensing Act, 1953, s. 168 and s. 83 (2); 33 Hatspury’s StaTuTEs, 
(2nd edn.) 290, 219. Planning removal of licences was provided for by the Licensing 
Planning (Temporary Provisions) Act, 1945, 8. 5; 13 Hatssury’s Statutes (2nd edn.) 
331; repealed by the Licensing Act, 1953, s. 168, and replaced by s. 57 of that Act; 
33 Hatsrury’s Statutes (2nd edn.) 198. 
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when the applicants were about to apply for planning removal of the licence 
thought, and were advised, that the licensing planning committee had no powert 
to make the confirmation conditional. Accordingly the justices said that they 
would not proceed with the hearing of the application because in their opinion 
these undertakings which the applicants were required to give were ultra vires, 
that they had no power to grant the licence subject to that undertaking, and that 
it was an old licence which was free of any conditions or undertakings in the 
past. 
The Licensing Act, 1953, s. 58 (2) provides: 

““Where proposals of a licensing planning committee that have been 
confirmed by the Minister provide for a planning removal, then, if the holder 
of the justices’ licence applies to the licensing justices for the licensing district 
in which the premises to which it is intended to make the removal are 
situated, the justices shall grant a planning removal of the licence to those 
premises if they are satisfied that—(a) the premises are fit and convenient 
for the purpose, (b) the applicant is-not disqualified by this or any other 
Act for holding a justices’ licence and is in all other respects a fit and proper 
person to hold a justices’ licence, and (c) any conditions specified in the 
proposals as confirmed have been complied with.” 


It may be that the justices or their advisers have not distinguished between the 
condition imposed by the licensing committee, that the applicants should give 
a written undertaking, and the undertakings themselves. The justices have 
thought there was a difficulty about the particular undertakings. If there is, 
that must be dealt with when there is a breach of the undertakings, but it seems 
to me that the applicants have complied with the condition which was imposed, 
viz., “* You, the applicants, shall give a written undertaking to the justices that 
you will not do this that or the other ”. It seems to me witli all respect to the 
justices, who obviously had a new, and not altogether easy, point before them, 
that the applicants have complied with the condition imposed on them and, 
therefore, that under s. 58 (2) the justices are bound to grant the licence. For 
these reasons I think the order must go. 


LYNSKEY, J.: Lagree. I would only like to add that under the Licensing 
Act, 1953, s. 58 (2) the powers of the licensing justices on an application for 
planning removal are limited. The effect of the sub-section is to give the justices 
jurisdiction to inquire, first, whether the premises are fit anc’ convenient for the 
purposes of a licence, secondly, whether (summarising the effect of the sub-section) 
the applicant is a fit person and not disqualified, and, thirdly, whether the 
conditions specified in the proposals have been complied with. As to this third 
inquiry it seems to me that all that they have power to do is to look at the con- 
ditions imposed by either the Minister or the planning committee. If those 
conditions have in fact been complied with, the licensing justices have no power 
or discretion to refuse the grant of the planning removal! and, in those cir- 
cumstances, it seems to me that they are not entitled to investigate the question 
whether the conditions imposed by the planning committce are good or bad. 
That will possibly be a matter for other persons at other times, but I would add 
that the powers given to the planning committee to make modifications and 


+ The power to confirm proposals i is contained in s. 57 (4) of the Lie vensing Act, 1953, 
as modified for London by s. 65 (3) of that Act, and is in the following terms so far as is 
material (see 33 HaLtspury’s Statutes (2nd edn.) 205, 206): ‘ (4) If no objection to 
the proposals is made to the licensing planning committee within the time and in the 
manner stated in the notice, or if all objections so made are wit!drawn, the licensing 

planning committee may confirm the proposals with or without modification; . . . 
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proposals are extremely wide and no limitation is applied to them. In those 
circumstances, it seems to me that in the present case the licensing justices had 
no option but to grant the planning removal, and they must now do so. 


PARKER, J.: I agree. 
Mandamus granted. 


Solicitors: H. H. Wells & Sons (for the applicant); Comptroller & City Solicitor 


(for the justices). 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., Lynskey AND OrmeErRop, JJ.) 
October 21, 1954 
DAVIES, TURNER & CO. ev. BRODIE 


Road Traffic Goods vehicle—Carriage for hire—* A” licence—Failure of owner 
to comply with conditions—Hirer charged with aiding and abetting-——Oral and 
written assurance as to permit obtained from driver by hirer—Road and Rail 
Traffic Act, 1933 (23 and 24 Geo. 5, c. 53), 8. 9 (1). 

The driver of a goods vehicle obtained from the appellants, who carried on the 
business of forwarding agents, an order for the carriage of a load of steel from 
Newport, Mon., to Newark. The owner of the vehicle held an “ A ” licence, but 
did not hold a permit for it to carry goods for hire or reward more than twenty-five 
miles from its operating centre, as required by s. 52 (1) of the Transport Act, 1947. 
Prior to giving the order the appellants’ manager had asked the driver if he had a 
permit to carry the load, and, on the driver replying in the affirmative but failing 
to produce any permit or other authorisation, required the driver to sign on behalf 
of his employers an assurance that the employers held the necessary documents 
and would produce them if required. The driver was unaware of the fact that a 
permit was required for the carriage of the load. Justices convicted the appellants 
on an information charging them with aiding and abetting the owner of the vehicle 
in the use of it for the carriage of goods for hire or reward outside the permitted 
radius without the necessary permit, contrary to s. 9 (1) of the Road and Rail 
Traffic Act, 1933. 

Hep: that, as the appellants had acted in good faith and taken reasonable 
precautions and did not know the essential circumstances which would constitute 
the offence, they could not be held to have aided and abetted it, and the conviction 
must be quashed. 

Carter v. Mace (1949) (i113 J.P. 527) distinguished. 

Case Statep by Newport borough justices. 

At a court of summary jurisdiction sitting at Newport on June 2, 1954, the 
respondent, James Arthur Brodie, on behalf of the licensing authority for goods 
vehicles (South Wales traffic area) preferred an information against the appel- 
lants, Davies, Turner & Co., Ltd., charging that they did aid, abet, counsel and 
procure one Arthur Vincent Hill, a partner in the firm of Hills Transport, in 
the commission of an offence, viz., that he, on or about Oct. 29, 1953, between 
Newport in the county of Monmouth and Newark in the county of Nottingham 
did use a goods vehicle authorised in a public A carriers’ licence granted under 
the Road and Rail Traffic Act, 1933, Part I, on a road for the carriage of steel 
for hire or reward outside the permitted radius of twenty-five miles from its 
operating centre other than under a permit granted in accordance with the 
provisions of s. 52 of the Transport Act, 1947, contrary to s. 9 (1) of the Road 
and Rail Traffic Act, 1933. It was proved or admitted that on Oct. 29, 1953, 
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a goods vehicle owned and operated by Hills Transport (a firm) and driven by 
their employee, one Durrance (herein called “‘ the driver ’’), was being used on a 
return journey from Newport in the county of Monmouth to Newark for the 
carriage of steel, that the carriage of steel required a permit but that no permit 
had been granted, that for some months up to a few days before Oct. 29, 1953, 
the driver had been driving one of three vehicles owned and operated by Hills 
Transport for which it was not necessary to have permits for the carriage of 
goods, that he had previously obtained orders from the appellants for the carriage 
of goods on return journeys, that he had carried such goods on this last- 
mentioned vehicle, that he was unaware of the fact that he required a permit for 
the carriage of steel on Oct. 29, 1953, and that as far as he personally was aware 
there was no difference between the carriage of steel on Oct. 29, 1953, and the 
previous instances of carriage; that on Oct. 29, 1953, the driver applied to and 
obtained from the appellants, who were forwarding agents carrying on business 
at a number of places including Cardiff, an order for the carriage of the steel; 
that prior to giving the order the appellants’ manager at (ardiff, one Evans 
(herein called “‘ the appellants’ manager ”’), inquired of the driver if he had a 
permit to carry the load and, on the driver replying in the affirmative but failing 
to produce any permit or other authorisation, the appellants’ manager required 
the driver to sign on behalf of Hills Transport an assurance in the appellants’ 
usual form that Hills Transport held the necessary documents and would 
produce them if required and that they were legally entitled to collect and 
deliver the goods; that the driver did not in fact know much about permits 
and the appellants’ manager was aware of this fact; that the appellants’ manager 
realised that it was his duty to see that vehicles engaged by him could legally 
carry the loads for which he engaged them and knew that a driver was required 
to carry any necessary permit with him; that in giving the assurance the driver 
misinformed the appellants’ manager but acted in ignorance in so doing; that 
the appellants’ manager in accepting the assurance likewise acted in ignorance 
of the fact that no permit or authority covering the carriage |iad been granted 
and in accordance with the appellants’ usual practice. 

The document which the appellants’ manager required the driver to sign 
read as follows: 


“Goods are handed to you on your express assurance that you hold the 
necessary documents and will produce them if required to an‘ on the express 
condition that you are legally able to collect and effect delivery to the 
destination.” 


It was contended on behalf of the appellants that for them to be found guilty 
it was necessary to prove either that they knew that the vehicle was being used 
without a permit, when a permit was required, or that they suspected it was 
being so used and connived at the offence, and that there was no evidence of 
knowledge or connivance in this case. It was contended on behalf of the 
respondent that the appellants were under a duty to see that a permit had actually 
been granted, that that duty was not and could not be discharged merely by 
obtaining a written assurance from the driver and that by failing to make further 
inquiries after he had failed to produce his permit the appellants closed their 
eyes to a contravention of the Act. The justices were of the opinion that the 
appellants were guilty of the offence alleged because they gave the order for the 
carriage of the goods without requiring the production to them of the permit 
or authorisation for such carriage and without making proper or sufficient 
inquiry as to the necessity for or existence of such permit or authorisation. 
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Accordingly, they fined the appellants £10 and £3 3s. costs. The appellants 
appealed. 

G. C. Dare for the appellants. 

J. P. Ashworth for the respondent. 


ORMEROD, J., stated the facts and continued: The justices clearly were 
of the opinion not only that it was the duty of the driver to carry a permit for 
the carriage of these particular goods, as indeed it was, but that it was also the 
duty of the appellants’ manager to require from the driver the production of that 
permit, which is a matter for which there is no authority at all, and I think that, 
clearly, is not the position. [His Lorpsuip referred to the justices’ conclusion 
and continued:] The questions which the justices submit in this Case for the 
opinion of this court are: 


‘* Whether (i) in law the appellants were under a duty to require production 
of the permit itself, and (ii) there was any evidence on which we could 
find the appellants guilty of the alleged offence.” 


It appears to be clear from the opinion expressed by the justices and from the 
questions on which they ask the opinion of this court that, in coming to the 
conclusion that the appellants’ manager had not made sufficient or proper 
inquiry as to either the necessity or the existence of a permit in this particular 
case, they were dominated by the view that not only was it the duty of the 
driver to carry this permit, but it was also the duty of the appellants’ manager 
to demand production of it, and, if he had demanded production of it and it had 
not been forthcoming, presumably the situation might have been different. It is 
contended for the appellants that there is no evidence here of aiding and abetting 
on the part of the appellants because before they allowed this load to be put on 
to this lorry they did in fact obtain from the driver an assurance that the licence 
was in order and would be produced at any time if necessary. That appears, on 
the face of it, to be a contention to which there is no answer. Counsel for the 
respondent referred to Carter v. Mace (1). In that case the appellant carried on a 
business similar to that carried on by the appellants in the present case—the 
business of a transport clearing house—and he appears to have hired for the 
transport of copper cathodes a lorry which could not carry that particular load. 
The evidence in that case was that the appellant made no inquiry of any kind 
whether the owner of the lorry was licensed or permitted to carry the particular 
load, and Lorp Gopparp, C.J., in his judgment used these words: 

“The appellant carries on a business which is described as a clearing 
house for transport. That means that he executes orders from people who 
want goods transperted. He does not transport the goods himself, but 
he gets other people to do so. He engages the lorry owners to do the work 
and pays them rather less than he receives. If the appellant undertakes this 
class of business, he must see that contracts are carried out in a legal manner, 
and that the people whom he employs can lawfully carry out the contracts 
which he has made . . . In these circumstances, it seems to me perfectly 
clear that the appellant was aiding and abetting the commission of the 
offence by [the owner of the lorry.]” 

On the strength of that judgment counsel for the respondent argued that it was 

the duty of the appellants’ manager to make inquiries, that the inquiries made 

by the appellants’ manager were not sufficient, as the justices have found, and 

that, as that is a question of fact, clearly the justices were entitled to convict. 

I think it is proper to say that Carter v. Mace (1) was decided on its particular 
(1) 113 J.P. 527; [1949] 2 All E.R. 714. 





Justice of the Peace and Lova) Government Review Reports, December 18, 1964. 


118 LOCAL GOVERNMENT REVIEW REPORTS 535 


facts—the failure of a man engaged in this sort of business to make any inquiries 
as to the existence or otherwise of licences. The present case is entirely different ; 
inquiry was made and an assurance given by the driver that there was a permit 
in existence, and the additional precaution was taken by the appellants’ manager 
to obtain an undertaking in writing that the permit was in existence and would 
be produced if required at any future time. It seems impossible to say that the 
appellants, having taken this perfectly reasonable precaution, although it may 
have been they could have done other things, and having inquiredl about the 
existence of a permit and received an assurance both orally and in writing, were 
aiding and abetting this offence. In those circumstances, | think this appeal 
must be allowed. 


LORD GODDARD, C.J.: I agree. I only repeat what I said, with the 
assent of the other members of the court, in Johnson v. Yowden (1), that 
“a person cannot be convicted of aiding and abetting the commission 
of an offence if he does not know of the essential matters which would 
constitute the offence.” 
If a person shuts his eyes to the obvious or, perhaps, refrains from making any 
inquiry where a reasonably sensible man would make inquiry, I think the court 
can find that he was aiding and abetting. 

Carter v. Mace (2), on which so much reliance has been placed, laid down no 
principle of law. It was decided entirely on the particular facts, which were 
striking. The appellant in that case made no inquiry but was taking any lorry 
that came along and using it, and the court said that he could not be heard to 
say he was not aiding and abetting. In the present case, I do not say that the 
appellants took every precaution or made every inquiry; I do not think that is 
necessary. Once it is shown, however, that they were acting in good faith, as 
the justices found that they were, and that they got this assurance which was 
given and taken in good faith, I do not see how it can be said that they aided 
and abetted an offence when they had no reason to suppose that the facts were 
present which would constitute an offence. That is the point; they did not 
know “ the essential matters which would constitute the offence”. For these 
reasons, I think the appeal should be allowed. 


LYNSKEY, J.: I agree. 


Counsel for the appellants: My Lord, I ask for the costs of this appeal here and 
in the court below. 


LORD GODDARD, C.J.: I think you must apply to the justices for the 
costs below. You can say that you have been encouraged by the Jivisional 
Court to do that. “ Liberty to apply to the justices ” can be included in the 
order. 

Solicitors: Coward, Chance & Co. (for the appellants); Treasury Solicitor (for 
the respondent). 
T.R.F.B. 


(1) 114 J.P. 136; [1950] 1 All E.R. 300; [1950] 1 K.B. 544. 
(2) 113 J.P. 527; [1949] 2 All E.R. 714. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., Cassets, Lynskry, SLADE AND ParRKER, JJ.) 
October 12, 13, 22, 1954 


JAMES & SON, LTD. v. SMEE 
GREEN v. BURNETT AND ANOTHER 


Road Traffic—_Motor vehicle—Use of trailer with defective brake—Charge against 
owner of permitting use-——Offence due to fault of driver and assistant—Position 
of limited company—Motor Vehicles (Construction and Use) Regulations, 
1951 (S.J., 1951, No. 2101), reg. 75, reg. 101. 

The appellants, a limited company, owned a motor lorry and trailer. In order 
that the brakes of the trailer should be operated by the driver of the lorry 
a brake cable on the lorry had to be connected to a brake cable on the 
trailer. The lorry and trailer left the appellants’ premises with the connection 
properly made and the braking system in good order. The driver of the lorry 
took with him an assistant, both being servants of the appellants. The lorry was 
taken to other premises for loading, and for that purpose it was necessary to 
uncouple the trailer. When the loading was completed, the driver left it to his 
assistant to couple the trailer to the lorry, and the assistant failed to connect the 
brake cable. The driver took no steps to check the connection. Justices con- 
victed the appellants on a charge of permitting to be used, contrary to the Motor 
Vehicles (Construction and Use) Regulations, 1951, reg. 101, on a road a trailer 
the braking system of which was not “ maintained in good and efficient working 
order and . . . properly adjusted *’, as required by reg. 75. 

Hep, by the majority of the court (Stave, J., dissenting) that, as the charge 
was one of permitting the user, there could not be a conviction unless some person 
for whose criminal acts the appellants were responsible had “ permitted” as 
opposed to “ committed "’ the offence; that “ permitting imported a state of 
mind, and that either knowledge of the facts constituting the user or the wilfully 
shutting of eyes to the obvious or the allowing a servant to do something in cireum- 
stances in which a contravention of the regulation was likely, not caring whether 
such contravention took place or not, would have to be proved; that no different 
considerations in regard to the inferring of knowledge was to be imported whether 
the person charged was an individual or a limited company; and that, as the 
prosecution had failed to prove any “ permitting "’ in this case by the appellants, 
the conviction must be quashed. 

Per Parker, J., (delivering the judgment of the majority of the court): 

(i) The prohibition on user imposed by regs. 101 and 75 being absolute, and no 
proof of mens rea being required, if the appellants had been cliarged with using the 
vehicles contrary to the regulations instead of permitting the user, they would 
have had no defence, for a master, whether he be an individual or a limited company, 
“uses "’ his vehicle if it is used by his servant on his (the master’s) business. 

(ii) Where legislation throws a wide net, it is important that only such persons 
shou'd be charged as either deserve punishment or in whose case it can be said that 
punishment would tend to induce them to keep themselves and their organisation 
up to the mark. 

Dictum of Deviin, J., in Reynolds v. G@. H. Austin & Sons, Ltd. (1951) (115 J.P. 
192) applied. 

Road Traffic—Motor vehicle—Defective brake—Mechanical failure—Circumstances over 
which owners and driver had no control—Absolute prohibition—Motor Vehicles 
(Construction and Use) Regulations, 1951 (S.I. 1951, No. 2101), reg. 75, reg. 101. 

The respondent B. was driving « motor van owned by his employers, the res- 
pondents ©.B. Co., and equipped with a vacuum-assisted hydraulic brake, part of 
which had been broken for some time. A collision occurred between the van and 
a lorry owing to the brake on the van failing to act. Two days before this a firm 
of automobile engineers had examined the van, but not the braking system. B. 
had made no complaint of the condition of the brake, the defective condition of 
which was due to a mechanical failure of part of the brake mechanism. Justices 
dismissed informations against both respondents alleging that they had used on a 
road a motor vehicle part of the braking system of which was not maintained in 
good working order, contrary to regs. 101 and 75. 
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Hetp: that, as reg. 101 imposed an absolute prohibition ayainst user in contra- 
vention of reg. 75, an offence by both respondents had been proved, and the case 
must be remitted to the justices with a direction to convict both respondents. 

Provincial Motor Cab Co. v. Dunning (1909) (73 J.P. 387), applied. 


James & Son, Lrp. v. SMEE 


Case Statep by Kent justices. 

On Dee. 18, 1953, at a court of summary jurisdiction sitting at Bromley, an 
information was preferred by the respondent, Charles Smee, a police officer, against 
the appellants, James & Son, Ltd., that they on Nov. 10, 1953, at High 
Street, Bromley, did permit to be used on a road a trailer the braking system of 
which had not been maintained in good and efficient working order and properly 
adjusted, contrary to the Motor Vehicles (Construction and Use) Regulations, 
1951, reg. 75 and reg. 101. 

The information was heard on Jan. 11, 1954, and the facts found by the 
justices are set out in the judgment of Parker, J. It was contended by the 
appellants that they had taken all proper steps to prevent the offence by their 
driver, Cheeseman, of using the trailer when the brakes were not properly 
adjusted; that the driver was solely responsible for the vehicle after it had left 
their premises; that the brake cable of the trailer had been properly adjusted 
and was not defective when it left their depot and was in order when it 
returned later the same day; that they could not have known and could not be 
responsible for the lack of adjustment which occurred after the trailer had left 
their premises; that, while agreeing that both the driver and the trailer boy 
were servants of the appellants and that a corporation could only act by its 
servants or agents, the acts of the driver and/or of the trailer boy after they 
left the depot were not the acts of the appellants and these two men were not 
their servants or agents for the purpose of criminal respcnsibility in relation to 
permitting this offence. The respondent did not reply. The justices were of the 
opinion that the regulations imposed an absolute prohibition on the use on a road 
of a trailer with a faulty braking system; the respondent having proved that the 
appellants were the owners of the trailer the brakes of which were not in order, 
it fell to the appellants to prove they had not permitted the use of the trailer 
with the brakes in that condition. The appellants being a corporation could 
only act by an agent; the act or omission of any responsible servant of a 
corporation in contravention of the regulations, if done in the course of his 
employment, must be deemed to be the act or omission of the corporation; 
the driver was a responsible servant of the appellants, and he allowed a junior 
servant of the appellants to attend to the brake connections without taking 
steps to verify that they had been properly connected and adjusted, and that was 
a failure by the appellants to take all proper steps to prevent the use of the 
trailer as alleged in the information. Accordingly, the justices convicted the 
appellants, who appealed. 


N. J. Skelhorn, Q.C., and C. D. Brandreth for the appellants. 
Paul Wrightson for the respondent. 


GREEN v. BURNETT 


CasE StaTep by West Riding justices. 

On Jan. 13, 1954, at a court of summary jurisdiction sitting at Wakefield, two 
informations were preferred by the appellant, a superintendent of police, one 
against the respondent, Charles Thomas Burnett, and one against the respondent 
company, Chippeck Bedding Co., Ltd., that each of them on Nov. 30, 1953, 
at Wrenthorpe unlawfully did use on a certain road a motor van on which a 
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certain part of the braking system fitted thereto was not maintained in good and 
efficient working order and properly adjusted, contrary to the Motor Vehicles 
(Construction and Use) Regulations, 1951, reg. 75 and reg. 101. 

The informations were heard on Mar. 1, 1954, and the justices found the follow- 
ing facts. The respondent Burnett was engaged in the course of his employment 
by the respondent company on Nov. 30, 1953, in driving a Fordson motor van 
on a road when it collided with a stationary motor lorry as a result of its brakes 
failing to operate when the respondent Burnett attempted to apply them. 
The motor van was equipped with a vacuum-assisted hydraulic brake. The 
braking system of the motor van was undamaged by the collision. Thereafter 
the foot pedal could be depressed to its maximum extent without any braking 
effort being exerted by any of the brake shoes. The braking system was dis- 
mantled by a motor engineer who discovered that a certain part had been broken 
for some time before the collision, as a result of which no effective pressure 
could be exerted on the system. The motor van had the appearance of having 
been well maintained in a roadworthy condition up to the time of its examination 
by the motor engineer. The respondent Burnett, who was employed as a 
driver and had no responsibility as a motor mechanic, had a general instruction 
from the respondent company to hand over the motor van to the care of a certain 
firm of automobile engineers whenever he felt the vehicle needed their attention 
for maintenance purposes or whenever any manifest defect in any of its parts 
indicated that it required examination and/or repair. The respondent Burnett 
had handed over the motor van to this firm on several occasions, the last being 
on Nov. 28, 1953. This firm did not examine the braking system on Nov. 28, 
1953, nor did Burnett complain to them about the system. The firm had no re- 
cord of having examined or repaired the braking system at any time. The 
broken part could have been discovered only by dismantling the master cylinder. 
On one occasion on the day before the collision (i.e., on Nov. 29, 1953) the action 
of the brake foot pedal, when the respondent Burnett was driving the motor 
van, indicated some deterioration in the braking system. 

It was contended on behalf of the respondents, inter alia, that they had done 
everything within their power to keep the motor van well maintained in a road- 
worthy condition and that they had, therefore, complied with reg. 75; that they 
could have had no knowledge of a defect contained within the casting of 
the master cylinder, nor should such knowledge be imputed to them merely 
because the driver of the vehicle had on one occasion on the day prior to the 
collision found the brake foot pedal ‘not fully effective. It was contended on 
behalf of the appellant, inter alia, that if the court were satisfied that the braking 
system of the motor van, at the material time, was not in good and efficient work- 
ing order (and this was admitted by the respondents), they ought to convict 
the respondents of an offence under reg. 75. The justices were of the opinion, 
inter alia, that (i) it was no part of the driver’s duty to be concerned with the 
maintenance or to make any detailed examination of the vehicle but to report 
to his employers any defect which arose when steps would be taken by them to 
have the defect remedied; (ii) the failure of the brakes was not due to “ failure 
to maintain ’’, but was due to the mechanical failure in part of the brake 
mechanism; (iii) there was no evidence to suggest that the owners of the vehicle 
had failed to maintain it. They had made complete arrangements with a firm of 
motor engineers and evidence was produced of regular maintenance of the 
vehicle in question; (iv) the user of the vehicle by the owners and the driver 
with the brake in a defective condition arose from circumstances over which they 
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had no control and had not, therefore, contravened the provisions of reg. 75. 
Accordingly, the justices dismissed the informations. The appellant appealed. 


F. P. Neill for the appellant. 
The respondents did not appear. 
Cur. adv. vult. 


Oct. 22. Parker, J., read the majority judgment of the court (Lonp Gopparp, 
C.J., CassELs, LynskEy and Parker, JJ.) in James & Son, Lrp. v. SMEE. 


PARKER, J.: The short facts as found by the justices are as follows. The 
appellants owned a motor lorry and a trailer. In order that the braking system 
should be in proper order when the lorry was drawing the trailer a brake cable 
on the lorry had to be connected to a brake cable on the trailer. When the con- 
nection was made the trailer’s brakes could be operated by a lever in the cabin 
of the lorry. On Nov. 10, 1953, the police stopped the lorry and trailer and found 
that the two cables were not connected. Apparently the lorry and trailer had 
left the appellants’ premises that morning with the connection properly made and 
the braking system in good order. The driver was one Cheeseman, and he had 
with him a boy to act as his assistant, both being servants of the appellants. They 
tock the vehicles to premises of Whitbread’s Brewery to load up and for that 
purpose it was necessary to uncouple the trailer. When the loading was com- 
pleted, the driver left it to the boy to couple the trailer to the lorry. He coupled 
on the trailer, but failed to connect the cables properly, and the driver took no 
steps to check the connections. The court was told that the driver had been 
charged with “using ”’ the trailer contrary to the said regulations and had 
been convicted. 

As this case raises matters of some importance it is necessary to look closely 
at the relevant legislation. By s. 30 (1) of the Road Traffic Act, 1930, the Minister 
of Transport may make regulations with respect, inter alia, to the following 
matter: 


““(g). . . for securing that brakes. . . shall be efficient and kept in proper 
working order . ty 


Pursuant to that power the Minister made regs. 75 and 101 of the Motor Vehicles 
(Construction and Use) Regulations, 1951. Regulation 75, so far as it is material, 
provides : 

. . every part of every braking system and of the means of operation 
thereof fitted to a motor vehicle or trailer . . . shall at all times, while the 
motor vehicle or trailer is used on a road, be maintained in good and 
efficient working order and shall be properly adjusted.”’ 

Regulation 101 provides: 

‘““ If any person uses or causes or permits to be used on any road a motor 
vehicle or trailer in contravention of or fails to comply with any of the 
preceding regulations contained in Part III of these regulations [which 
includes reg. 75] he shall for each offence be liable to a fine not exceeding 
£20.” 


It seems clear that while the driver of a vehicle on the road “ uses ”’ that vehicle 
within the meaning of reg. 101, so also, if he be a servant, does his master 
whether that master be a private individual or a limited company provided 
always that the servant is driving on his master’s business. It cannot be said 
that only the servant uses and that the master merely causes or permits such use. 
In common parlance a master is using his vehicle if it is being used by his servant 
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on his business and there is still room for the application of the words “ causes or 
permits ’’ since he may request or permit a friend to use the vehicle. 

Further, applying the well-known test laid down by Arxrn, J., in Mousell 
Bros. v. L. & N.W. Ry. (1) ({1917] 2 K.B. at p. 845), it seems clear that the pro- 
hibition against user in contravention of reg. 75 is absolute in the sense that no 
mens rea apart from user need be shown to constitute the offence. It is true that 
in Reynolds v. G. H. Austin & Sons, Ltd, (2) this court held that the similar 
words ins. 72 (10) of the Road Traffic Act, 1930— 

‘If any person uses a vehicle or causes or permits it to be used in con- 
travention of this section . . . he shall be guilty of an offence ” 

did not constitute an absolute prohibition, but that was because certain conditions 
which had to be complied with to avoid contravention necessarily depended on 
the action of persons over whom the user of the vehicle could have no control. 
As was said by Lorp Gopparp, C.J.: 

** A consideration of the conditions, specified in s. 25 (1) of the Road Traffic 
Act, 1934, which have to be satisfied to make the journey a special occasion 
show that some impose a prohibition or somé duty on the user, who for this 
purpose is equivalent to the owner. Such are those in paras. (a), (d), (f) and 
(g) of the sub-section. Clearly no question of knowledge arises in regard 
to them. It seems to me that quite different considerations apply to 
conditions (b), (ec) and (e). The owner must be no party to a breach of them, 
but they appear to me to apply not only to acts of the owner but to those 
of others whom he could not control.” 

Devi, J., having dealt with the justification of punishing a man for something 
he knows nothing about, said: 

“‘ If a man is punished because of an act done by another, whom he cannot 
reasonably be expected to influence or control, the law is engaged, not in 
punishing thoughtlessness or inefficiency and thereby promoting the wel- 
fare of the community, but in pouncing on the most convenient victim. 
Without the authority of express words, I am not willing to conclude that 
Parliament can intend what would seem to the ordinary man (as plainly 
it seemed to the justices in this case) to be the useless and unjust infliction 
of a penalty.” 

In the present case, however, the maintenance of the braking system is wholly 
under the control of the master’s servants and agents and the prohibition is in 
our view absolute. Indeed, it is to be observed where in Part III of the regula- 
tions exercise of proper care and absence of knowledge is to be a defence, it is 
so stated: cf. regs. 73 and 80. 

The appellants were, however, charged with permitting the use in contra- 
vention of reg. 75 which, in our opinion, at once imports a state of mind. The 
difference in this respect was pointed out as long ago as 1894 by CoL.ins, J., 
in Somerset v. Wade (3), where he distinguished an absolute prohibition against a 
licensee selling to a drunken person and a prohibition against permitting 
drunkenness. In the latter case he must be shown to have known that the custo- 
mer was drunk before he can be convicted: cf. also Ferguson v. Weaving 
(4). Knowledge, moreover, in this connection includes the state of mind 
of a man who shuts his eyes to the obvious or allows his servant to do some- 
thing in the circumstances where a contravention is likely not caring whether a 

(1) 81 J.P. 305; [1917] 2 K.B. 836. 
(2) 115 J.P. 192; [1951] 1 All E.R. 606; [1951] 2 K.B. 135. 


(3) 58 J.P. 231; [1894] 1 Q.B. 574. 
(4) 115 J.P. 142; [1951] 1 All E.R. 412; [1951] 1 K.B. 814, 
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contravention takes place or not: cf. Goldsmith v. Deakin (1); Prosser v. 
Richings (2); and Churchill v. Norris (3). In the present case there is no evidence 
that the appellants by any responsible officer permitted in any such sense the 
user by the driver in contravention of the regulation. It is urged, however, that 
the fact that the appellants are a limited company imports different considera- 
tions, and that, whereas a private person could not be convicted unless there 
was evidence of knowledge on his part in the sense indicated above, yet in the case 
of a limited company that knowledge can be inferred. We are unable to see how 
different considerations can apply in the two cases. A person in this context must 
include a company and “ permitting” in the regulation must have the 
same meaning whether the “‘ person” charged is a private individual or a 
company. Indeed in Mousell Bros. v. L. & N.W. Ry. (4), the court emphasised 
that a limited company was not to be distinguished from any other principal: 
see Viscount Reapine, C.J. and Arkin, J. It is, of course, true that the 
appellants permitted the driver to use the vehicles, and indeed, as the Case 
finds, he was their responsible servant in charge of the vehicles whose job was 
to verify the condition of the brakes, but a permission to use is not, unless 
more is proved, a permission to use in contravention. 

Finally, it was contended that the driver had permitted the use in contraven- 
tion and that the appellants had accordingly permitted such use. In other words, 
it is said that in committing the offence of the user in contravention he at the 
same time made his master guilty of the offence of permitting such user. In 
our opinion this contention is highly artificial and divorced from reality. We 
prefer the view that before a company can be held guilty of permitting a user in 
contravention of the regulation it must be proved that some person for whose 
criminal act the company is responsible, permitted as opposed to committed 
the offence. There was no such evidence in the present case. It was, however, 
suggested that this view was in conflict with the decision of this court in 
Browning v. J. W. H. Watson (Rochester), Lid. (5). In that case the respondents 
were charged with permitting a motor coach to be used as an express carriage 
without a road service licence albeit unknown to them two members of the public 
had journeyed in the coach which, apart from them, was carrying members of a 
football club as a private party. The court held that, notwithstanding that 
absence of knowledge, the respondents had permitted such user, and it was said 
in the present case that could only be on the basis that the respondents’ driver 
had failed to see that only members of the club went in the coach. It is to be 
observed, however, that Lorp Gopparp, C.J., said: 


“* We cannot say here that, if a coach proprietor lets a coach to a club for 
the conveyance of the members of the club and allows people who are not 
members of the club to get into the coach, he is not liable. Of course, this was 
not a wilful violation, but it is clear that the respondents should have 
taken some precaution. They should have told the football club: ‘ We 
will only do this if either you issue tickets to the members so that we can see 
that the people who get on the coach are members, or one of your servants, 
or the secretary of the club, or some other person, stands at the starting 
place to see that only members of the party get on to the coach.’ ” 

In other words, it was the failure of the respondents’ responsible officer to take 
any precautions that constituted the permission. 
(1) (1932), 98 J.P. 4. 
(2) 100 J.P. 390; [1936] 2 All E.R. 1627. 
(3) (1938), 158 L.T. 255. 


(4) 81 J.P. 305; [1917] 2 K.B. 836. 
(5) 117 J.P. 479; [1953] 2 All E.R. 775. 
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In our view, therefore, this appeal should be allowed albeit the appel- 
lants would have had no answer if charged with using the vehicles in con- 
travention of the regulations. Normally, we should be very loath to allow 
the appeal on the ground that the appellants had been wrongly charged, but 
we have no such feelings in the present case since in our view on the facts it 
cannot be suggested that they were in any way to blame, nor is it a case where 
it could be said.that a conviction and fine would make them more alert to see 
that the law was observed. Where legislation, as here, throws a wide net it is 
important that only those should be charged who either deserve punishment or 
in whose case it can be said that punishment would tend to induce them to keep 
themselves and their organisation up to the mark: ef. Devin, J., in Reynolds v. 
G. H. Austin & Sons, Ltd. (1). The appeal is accordingly allowed with costs 
and the conviction quashed. 


SLADE, J. read the following judgment: The Motor Vehicles (Construction 

and Use) Regulations, 1951, reg. 101, provides: 

‘ If any person uses or causes or permits to be used on any road a motor 
vehicle or trailer in contravention of or fails to comply with any of the pre- 
ceding regulations contained in Part III of these regulations he shall for 
each offence be liable to a fine not exceeding £20.”’ 


Regulation 75 is one of the preceding regulations in Part III. Regulation 3 (5) 
applies the Interpretation Act, 1889, to the interpretation. of these regulations. 
The Interpretation Act, 1889, s. 2 (1) enacts: 
“ In the construction of every enactment relating to an offence punishable 
on indictment or on summary conviction, . .. the expression ‘person’ 
shall, unless the contrary intention appears, include a body corporate.” 


In each of the two appeals before the court a servant of a limited company 
acting in the course and within the scope of his employment by the company 
drove on a road a motor vehicle (the property of the company) which contra- 
vened the provisions of reg. 75. In each case the company was also prosecuted 
in respect of the offence so committed by its servant. In one appeal the informa- 
tion took the form of charging the company with having permitted the use of 
the vehicle in breach of the statutory prohibition. In the other appeal the 
information charged the company with having used the vehicle in breach of the 
statutory prohibition. It is now well settled that if a servant, acting within the 
general scope of his employment, does an act which the law absolutely prohibits, 
the master (whether an individual or a company) is criminally responsible for 
that act even though he has expressly forbidden his servant to commit it: see, 
e.g., Mousell Bros. v. L. & N.W. Ry. (2), per Viscount Reapine, C.J.; ATKIN, J.; 
Barker v. Levinson (3), per Lorp Gopparp, C.J.; Griffiths v. Studebakers, 
Ltd. (4). 

The law is equally well settled that liability for contravention of an absolute 
prohibition depends on the fact of contravention and not on the intention to 
contravene. Neither mens rea in its true sense of importing a blameworthy 
mind nor so called mens rea, i.e., negligence in the form of a failure to take 
reasonable steps to prevent the offence, is a relevant matter for consideration, 
except on the question of punishment. My brethren take the view that reg. 101 
on its true construction creates an absolute prohibition against using, but not 

(1) 115 J.P. 192; [1951] 1 All E.R. 606; [1951] 2 K.B. 135. 
(2) 81 J.P. 305; [1917] 2 K.B. 836. 


(3) 114 J.P. 545; [1950] 2 All E.R. 825; [1951] 1 K.B. 342. 
: (4) 87 J.P. 199; [1924] 1 K.B. 102. 
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against permitting to be used. I agree with them in thinking that reg. 101 
creates an absolute prohibition against using, but I am unable to agree with them 
in thinking that a distinction can be drawn between “ using ” and “ permitting 
to be used ” where the “ person ” charged is a company and the liability sought 
to be imposed is the vicarious liability of the company for the breach of an 
absolute prohibition by its servant whilst acting within the general scope of his 
employment. I am not dealing with, and I reserve for further consideration when 
the question arises, the position where no question of vicarious liability arises 
at all; for example, where a company permits its managing director to use one 
of its motor vehicles for his own private purposes. There may be some authority 
for the distinction between using and permitting where the master and servant 
are both individuals: Evans v. Dell (1). I say “* may be ”’ because I am by no 
means clear on precisely what footing that case was decided and in particular 
whether the court held that the prohibition there was absolute. I am, however, 
unable to persuade myself that the legislature intended to draw any such 
distinction where the master is (to use the words of the Interpretation Act, 
1889, s. 2 (1)) a body corporate, and 1 know of no authority which requires me 
so to hold. A master, who is an individual, can either commit an offence himself 
or he may cause or permit another to commit it. A company can only commit 
an offence by its servant. 

An individual uses a motor vehicle when he is driving it himself, or perhaps 
when, although not actually driving it, he is nevertheless in charge of it: Gifford 
v. Whittaker (2). ‘‘ Causing or permitting ’’ a motor vehicle to be used is, in 
the case of an individual, apt only to describe the position when some other 
person is driving it or is in charge of it. Compare the language of s. 35 (1) of 
the Road Traffic Act, 1930: 


. it shall not be lawful for any person to use, or to cause or permit 
any other person to use, a motor vehicle on a road unless there is in. force 
in relation to the user of the vehicle by that person or that other person, 
as the case may be . . . [the requisite policy of insurance against third- 
party risks].” 

The words “ any other person ”’ in this context would, I apprehend, include a 
chauffeur driving his employer’s car in the course of his employment. A com- 
pany, on the other hand, can only use a motor vehicle in the sense of permitting 
or causing another to use it. If, when a company’s motor vehicle is being driven 
by its servant in the course of his employment, there is any distinction to be 
drawn between the company using that vehicle and permitting it to be used, 
I ask myself in what possible circumstances the company can be said to be using 
the vehicle and not permitting it to be used, or can be said to be permitting its 
use and not to be using it. I can think of none. 

If, in reg. 101, the legislature intended to create a distinction between an 
absolute, and what I may call a qualified, prohibition in relation to the user of a 
motor vehicle on a road by a company I should have thought that that distinction 
was to be found in the words “ causes to be used’ as opposed to the words 
*‘ uses ’ or “ permits to be used ’’. In this connection I refer to the well-known 
passage from the opinion of Lorp Wricut in Houston v. Buchanan (3) where 
he says: 

“To ‘cause’ the user involves some express or positive mandate from 
the person ‘causing’ to the other person, or some authority from the 
(1) 101 J.P. 149; [1937] 1 All E.R. 349. 

(2) 106 J.P. 128; [1942] 1 All E.R. 604; [1942] 1 K.B. 501. 
(3) [1940] 2 All E.R. 179. 
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former to the latter, arising in the circumstances of the case. To ‘ permit’ 
is a looser and vaguer term. It may denote an express permission, general 
or particular, as distinguished from a mandate. The other person is not told 
to use the vehicle in the particular way, but he is told that he may do so if 
he desires. However, the word also includes cases in which permission is 
merely inferred. If the other person is given the control of the vehicle, permis- 
sion may be inferred if the vehicle is left at the other person’s disposal in such 
circumstances as to carry with it a reasonable implication of a discretion or 
liberty to use it in the manner in which it was used. In order to prove per- 
mission, it is not necessary to show knowledge of similar user in the past, 
or actual notice that the vehicle might be, or was likely to be, so used, or that 
the accused was guilty of a reckless disregard of the probabilities of the 
case, or a wilful closing of his eyes. He may not have thought at all of his 
duties under the section.” 


In the case of a company a distinction between “ causing ”’ and “ permitting ” 
seems to me to be far more appropriate to the requirement of some positive act 
or indeed negligent omission on the part of, for example, a managing director 
of the company, as opposed to the mere act of a servant of the company in 
driving the vehicle in the course of his employment, than the drawing of an 
essentially artificial distinction between a company using and permitting the 
use of one of its, vehicles. In the course of the argument in Reynolds v. 
G. H. Austin & Sons, Ltd. (1), Lonp Gopparp, C.J., asked whether it was true 
to say that a limited company can “use” a vehicle as opposed to causing or 
permitting it to be used. 

Had the matter been res integra it might well have been argued that a com- 
pany could not “ use’ a vehicle, but could only cause or permit it to be used. 
The contention would have been that in relation to the words “If any person 
uses” in reg. 101 a contrary intention within the meaning of s. 2 (1) of the 
Interpretation Act, 1889, did appear. I am, however, precluded from considering 
that possible construction of the regulation by the fact that this court has con- 
vieted limited companies of “ using" a motor vehicle on a road when the 
vehicle has been driven by their servant in the course of his employment. 
I am, nevertheless, of the opinion that the word “ uses "’ means in the case of a 
body corporate “permits to be used”; that the two expressions in reg. 
101 as interpreted by s. 2 (1) of the Interpretation Act, 1889, are in the 
case of a company tautologous, and, accordingly, that if the word “ uses” 
creates an absolute prohibition (as I think it does) so also does the expression 
“permits to be used”. In the result I am, therefore, of opinion that in each of 
these appeals the company should be convicted. As my brethren take the con- 
trary view the company which had the good fortune to be charged with 
“ permitting "’ will escape whilst the company charged with “ using’ will be 
convicted. I am relieved to think that such an anomalous result will be unlikely 
to arise again in the future, since I imagine that those entrusted with the drafting 
of informations will know which expression to select in the future. 


LORD GODDARD, C.J., reading the judgment of the court in 
Green v. Burnerr: Having regard to the full judgment just delivered in 
James & Son, Lrp. v. Smee it is unnecessary for the court to say more than 
that the Motor Vehicles (Construction and Use) Regulations, 1951, reg. 101 
and reg. 75 lay down an absolute prohibition against user in contravention 
thereof and that, accordingly, the offence against both respondents was clearly 


(1) 115 J.P. 192; [1951] 1 All E.R. 606; [1951] 2 K.B. 135. 
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proved. We may observe on what may perhaps be describe as the merits that 
the present is not a case, as James & Son, Lid. v. Smee was, of the vehicle being 
sent out from the owners’ premises in perfect condition. From the facts found 
by the justices it is evident that a defect in the braking had existed for some time 
though the respondents may not have known of it. In these circumstances the 
present case is indistinguishable from Provincial Motor Cab o., Ltd. v. Dunning 
(1), which, so far as we are aware, has never been questione. The case must go 
back with a direction to convict. 

Appeals allowed. 


Solicitors: James & Son, Ltd. v. Smee: Hugh-Jones & Co. (for the appellants) ; 
Solicitor, Metropolitan Police. 
Green v. Burnett : Cummings, Marchant & Ashton, agents for 


R. C. Linney, Wakefield (for the appellant). 
T.R.F.B. 


(1) 73 J.P. 387; [1909] 2 K.B. 599. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., LynskEY AND PaRKER, JJ.) 
October 14, 1954 
KEATS v. LONDON COUNTY COUNCIL 


Town and Country Planning—Unpermitted development—Enforcement notice— 
Sufficiency of description of development—Desire to question validity of notice 
in magistrate’s court—Jurisdiction of magistrate—Town and Country Planning 
Act, 1947 (10 and 11 Geo. 6, c. 51), 8. 23 (4). 

In Oct., 1949, the ground floor and the first floor of certain premises, which, on 
July 1, 1948 (the appointed day under the Town and Country Planning Act, 1947), 
were used for residential purposes, were let to a firm of builders for a few weeks. 
The premises were thereafter vacant for some time, but in Feb., 1950, the 
ground floor was let to a firm of optical manufacturers, and in Oct., 1950, the 
first floor was let to a firm of tailors. All these uses were light industrial uses 
within the meaning of the Town and Country Planning (Use Classes) Orders, 1948 
and 1950. The use of the second floor was residential on July 1, 1948, but by 
Nov., 1953, it had changed to light industrial use. In March, 1951, the 
whole premises were sold to one K. In Nov., 1953, the local planning authority 
served on K three enforcement notices under s. 23 (1) of the Town and Country 
Planning Act, 1947, one relating to each floor, requiring him to discontinue the 
user of the premises as an imdustrial building. In each case the development 
complained of was stated to be “ beginnii.y the use of the land described . . . for 
the purpose for which the same is now used, namely, an industrial building ”’. 
K appealed to a court of summary jurisdiction under s. 23 (4) of the Act against 
the three notices and asked the court to quash each on the grounds (i) that the 
description of the development was too vague, and (ii) that with regard to the 
ground floor and the first floor, the development had taken place in October, 1949, 
when the builders first used the premises, and that, as the use by the optical 
manufacturers and tailors and that by builders fell within the same class of user, 
no further permission was required in 1950. The magistrate, being of the opinion 
that his jurisdiction to quash an enforcement notice was strictly confined to the 
matters set out in s. 23 (4) (a) of the Act, held that he had no jurisdiction to quash 
the notices. 

Hep: that the magistrate had come to a right decision. 


CasEs StaTED by a metropolitan magistrate. 
At Old Street Magistrate’s Court on Dec. 18, 1953, the appellant, Gerald 
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Keats, preferred complaints that he was a person aggrieved by three enforce- 
ment notices dated Nov. 11, 1953, relating to the ground floor, first floor and 
second floor, respectively, of 127 Southgate Road, Islington, and served on him 
by the respondents, the London County Council, under the Town and Country 
Planning Act, 1947, s. 23, and that he desired to appeal against the enforcement 
notices by virtue of s. 23 (4). The complaints were heard on Feb. 8, Feb. 19, 
and Mar. 24, 1954, and the following facts were found. On July 1, 1948, the 
use of all the premises was residential. During the autumn of 1949, the premises 
were purchased by the appellant’s mother, Yetta Keats. Towards the end of 
October, 1949 (more than four years before the service of the enforcement notices), 
a firm of builders, the proprietor of which was the appellant’s father, went into 
occupation of the ground floor and first floor, using the ground floor for making 
window frames, sashes, doors, and the like, and the first floor for making moulds 
and plaster moulding, and continued to do so for about five weeks. It was not 
contested by the respondents that such use, if proved, would be use of the premises 
as a light industrial building within the meaning of the Town and Country 
Planning (Use Classes) Order, 1950 (S.I. 1950, No. 1131) or its predecessor the 
Town and Country Planning (Use Classes) Order, 1948 (S.I. 1948, No. 954). 
The ground floor then remained empty until about Feb. 15, 1950 (less than four 
years before the service of the enforcement notice), when it was let to, and used by, 
a firm of optical manufacturers as a light industrial building within the meaning 
of the Town and Country Planning (Use Classes) Order, 1950, and it continued 
to be used as such by various persons up to the date of the hearing. On 
Dec. 17, 1949, the first floor was let to Louis Sheldon for the purposes of 
tailoring only, and, in consequence of his using it for residential purposes, he 
was ejected from it about Aug. 12, 1950, as a result of High Court proceedings. 
On Oct. 4, 1950 (less than four years before the service of the enforcement 
notice), the first floor was let to a firm of manufacturing tailors, who used it as a 
light industrial building within the meaning of the Town and Country Plan- 
ning (Use Classes) Order, 1950, and it continued to be used as such by 
various persons up to the date of the hearing. It was not disputed, that, at the 
time of the service of the enforcement notice, the second floor was being used as a 
light industrial building within the meaning of the Town and Country Planning 
(Use Classes) Order, 1950. About March, 1951, the premises were sold by Yetta 
Keats to the appellant. On, or shortly after, Nov. 11, 1953, enforcement 
notices relating to each floor were served by the respondents on the appellant 
who was the proper person on whom the notices should have been served, and 
who had a right of appeal under the Town and Country Planning Act, 1947, 
8. 23 (4). The alleged development specified by each of the notices was as 


follows: 


‘* Beginning the use of the land described . . . for the purpose for which 
the same is now used namely as an industrial building within the meaning of 
the Town and Country Planning (Use Classes) Order, 1948, and the Town 
and Country Planning (Use Classes) Order, 1950.” 


There was no evidence, in any of the cases, of permission to develop having 
been granted. In each of the three cases, it was contended by the appellant 
that the notice was too vague in that it did not specify the development sufficient- 
ly clearly. With regard to the ground floor and first floor, the appellant further 
contended that the notices were out of time in that the development had been 
carried out more than four years before the date of the notices. The respondents 
contended in each case that the notice specified the development sufficiently 
clearly. With regard to the ground floor and first floor, they contended that the 
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notices were in time, and that, on the true construction of the Town and Country 
Planning Act, 1947, and the Use Classes Orders of 1948 and 1950, the use of the 
ground floor as an industrial building should be held to have begun on or about 
Feb. 15, 1950, and that of the first floor on or about Oct. 4, 1950, both of these 
dates being less than four years before the date of the notices. In each case the 
respondents further contended that, in any event, the court had no jurisdiction 
to quash the notice even if the court accepted the appellant's contentions. 

In the case of the ground floor and the first floor the magistrate was of the opinion 
(a) that, on the facts found by him, he was required by s. 23 (4) of the Act of 1947 to 
dismiss the appeal unless no permission was required for the development to 
which the enforcement notices related; and (b) that by reason of the discon- 
tinuance of the builders’ use of the building substantially before the optical 
manufacturers went into possession of the ground floor and the manufacturing 
tailors went into possession of the first floor, the optical manufacturers’ use, in 
the one case, and the manufacturing tailors’ use, in the other case, con- 
stituted a “ beginning the use “ as an industrial building, and, therefore, a 
development to which the enforcement notice related, and that, in each case, 
permission was required for such a development. In the case of the second 
floor, the magistrate was of the opinion that the enforcement notive sufficiently 
specified the development to which it related, that the development was carried 
out, and that permission was required for such development. Being of the opinion 
that his jurisdiction to quash an enforcement notice was strictly confined to the 
matters set out in s. 23 (4) (a) of the Act of 1947, the magistrate dismissed all 
three appeals. The appellant appealed. 


A. P. Marshall, Q.C., and F. R. McQuown for the appellant. 
J.S. Daniel for the respondents. 


PARKER, J., stated the facts and continued: The learned magistrate 
took the view that his jurisdiction was strictly limited by the Town and Country 
Planning Act, 1947, and it is necessary to look at s. 23 to see how the matter 
came before him. Section 23 (1) provides: 

“If it appears to the local planning authority that any development of 
land has been carried out after the appointed day [July 1, 1948] without 
the grant of permission . . . the local planning authority may within four 
years of such development being carried out, if they consider it expedient 
so to do having regard to the provisions of the development plan and to any 
other material considerations, serve on the owner and occupier of the land a 
notice under this section.” 

By s. 12 (2) of the Act, “development” includes the making of any material 
change in the use of any buildings or land. By s. 23 (2) a notice served under 
the section (thereinafter called an ‘‘ enforcement notice ’’) must specify the 
development which is alleged to have been carried out and may require the 
discontinuance of any use of land. Then, by s. 23 (4), it is provided: 


“‘ If any person on whom an enforcement notice is served under this section 
is aggrieved by the notice, he may, at any time within the period mentioned 
in the last foregoing sub-section, appeal against the notice to a court of 
summary jurisdiction for the petty sessional division or place within which 
the land to which the notice relates is situated; and on any such appeal 
the court—(a) if satisfied that permission was granted under this Part of 
this Act for the development to which the notice relates, or that no such 
permission was required in respect thereof, or, as the case may be, that the 
conditions subject to which such permission was granted have been complied 
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with, shall quash the notice to which the appeal relates . . . (c) in any other 
case shall dismiss the appeal...” 


Observe, therefore, from those words that the jurisdiction of the court is 
strictly limited, as, indeed, this court has held, to the question whether permission 
was granted for the development to which the notice relates or whether no such 
permission was required, By s. 24 (1) it is provided that, in any subsequent 
proceedings to enforce the notice, the owner or occupier shall not be entitled 
to dispute the validity of the action taken by the local planning authority on 
any ground which could have been raised by such appeal. 

Two points were raised before the magistrate and have been raised before us. 
The first, which applies to all three cases (ground floor, first floor and second floor) 
is that in each of the notices the description of the development is too vague. 
Counsel for the appellant contended that the notice should, at least, state the 
time of the development, the nature of the development and also the class into 
which the development falls. He points out that the class is of some importance 
because there is no change of use within the meaning of the Act if premises are 
used for a different purpose provided it is within the same class. As regards 
that point. if the wording on each of these notices had been merely. “ the use 
of the land as an industrial building "’, there might well be complaint in that it 
was not specific enough, but the notices say, “‘ for the purpose for which the same 
is now used’. Therefore, it becomes perfectly clear that the complaint is made 
with regard to the current use at the time when, in the case of the ground floor, 
the use was by a firm of optical manufacturers. 

The other point which was taken arises on the particular facts of this case. 
It is said that the notices complain of a beginning of the use of the land which they 
describe. In the case of the ground floor—and for the purposes of this point there 
is no distinction between the ground floor and the first floor—in so far as the 
user was one on which the enforcement notice could, as it were, bite, it must 
be a user by the optical manufacturers. It was contended on behalf of the 
appellant, however, that the development under the Act had taken place 
already, and had taken place when the firm of builders first used the premises 
at the end of October, 1949; and that, accordingly, the user, by the optical 
manufacturers and by the builders, falling within the same class, no further 
permission was required for the use of the premises by the optical manufacturers. 
I think that the answer to this argument must be that that was not a matter for 
the magistrate. The magistrate has to approach the matter under s. 23 (4) 
on the basis that the local authority are satisfied that the development referred 
to in the notice has taken place. He must assume that, and he must assume that the 
notice is regular and his sole jurisdiction is to ascertain whether, if that be the 
case, permission was granted or was not required. That has already been decided 
by this court in Mead v. Plumtree (1), where the enforcement notice which was 
served was irregular, and irregular on its face, because the necessary date on 
which it was to take effect did not appear. There was in that case no appeal 
against the notice under s. 23 (4) of the Act of 1947, but, when the local planning 
authority sought to enforce the notice and the prosecution took place, the point 
was then taken that the notice was irregular and this court held that that was 
a point which could then be taken. Lorp Gopparp, C.J., dealing with what could 
be contended on an appeal under s. 23 (4), said: 

“ The recipient can say: ‘ This notice never ought to have been served 
on me because I had received, or did not require, permission ’, or: ‘ I have 
(1) 116 J.P. 589; [1952] 2 All E.R. 723; [1953] 1 Q.B. 32. 
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carried out the conditions subject to which permission was granted ’, or: 
‘This notice exceeds what is reasonable for me to be called on to do.’ 
The sub-section [s. 23 (4)] does not provide for an appeal against the notice 
on the ground that it is a bad notice because that involves, not an appeal 
against the notice, but a contention that the recipient never had a notice 
served on him at all, which is what the appellant contends in this case.” 


Leading counsel for the appellant strongly relied on a more recent decision of 
this court in Lincoln County Council (Parts of Lindsey) v. Henshall (1). In that 
case, it was held that an enforcement notice was a bad notice, and that the 
justices were entitled to quash it. When one looks at that case more closely, 
it will be seen that the development complained of there was a development 
which took place before the appointed day, development which, it was said, 
contravened previous planning control; but the enforcement notice and the 
appeal to the justices was on the basis that s. 23 of the Act of 1947 applied. 
This court said, in effect, that, in the special circumstances of that case, the 
justices were entitled to quash the notice because, in fact, no permission was 
required on the basis that the development took place before the appointed day. 

I am quite satisfied in the present case that the magistrate had no jurisdiction 
to embark on the inquiry on which he was invited to embark, and that his decision 
should be upheld when he refused to quash the notice. Accordingly, in my view, 
the magistrate was right in all three cases and the appeals should be dismissed. 


LORD GODDARD, C.J.: I agree. 


LYNSKEY, J.: I also agree. 
Appeals dismissed. 
Solicitors: J. C. Fox, Gamble & Son (for the appellant); Solicitor, London 


County Council (for the respondents). 
T.R.F.B. 


(1) 117 J.P. 321; [1953] 1 All E.R. 1143; [1953] 2 Q.B. 178. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp MERRIMAN, P., AND KARMINSEI, J.) 
October 15, 1954 
COOPER v. COOPER 


Desertion—Constructive desertion—Expulsive words—Previous cruelty charge 
dismissed—Repetition of evidence relating to expulsive words—Estoppel. 

On Apr. 2, 1954, the wife left the matrimonial home, and, on her complaint 
to the justices that the husband had been guilty of persistent cruelty towards 
her, a summons was issued against him. On Apr. 23, 1954, the complaint was 
heard. The wife gave evidence of physical violence and quarrels and produced 
to the justices two notes, in one of which her husband had told her to “ clear out ” 
and in the other to “ get out’. After producing the latter note the wife said in 
evidence: “‘ I said I would go in my time, not his. He kept on saying ‘ pack your 
bags and get out’. I thought it was not any good going on like this so I left.” 
She admitted that the notes were written because she had demanded that the 
husband put in writing what, she alleged, were his frequent words to the same 
effect. She alleged that this course of conduct by the husband had caused injury 
to her health. No other evidence was called for the wife, and the complaint was 
dismissed on a submission that the husband had no case to answer. On May II, 
1954, a further summons was issued against the husband on the wife’s complaint 
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that he had deserted her. As particulars of desertion the wife’s solicitors stated 
by letter dated May 27, 1954, that, —_ from the notes “ clear out ” and “ get ow 
signed by the husband, he drove from the matrimonial home by expulsive 
words and conduct. At the beginning of the hearing of the complaint on May 28, 
1954, the wife produced again the second note, and the husband objected that she 
was attempting to re-open the hearing which had taken place on Apr. 23, 1954. 
The justices ruled that the evidence was inadmissible. The wife was, therefore, 
unable to adduce any evidence which would be accepted as admissible and her 
complaint was dismissed. On appeal, 

Hep: the evidence given by the wife on Apr. 23, 1954, of expulsive words 
was given as part of the background of her case; in so far as it was specifically 
directed to any issue, it was directed to the possible effect on her health; and the 
dismissal on that date of her charge of cruelty did not estop her from ‘adducing 
appropriate evidence on the later charge of desertion, even though that evidence 
had been given on the charge of cruelty; and the case must be remitted to the 
justices for re-hearing. 

Foster v. Foster (1953) (117 J.P. 577), applied. 


AprPEaLs by the wife against orders of Edmonton justices sitting at Tottenham, © 
dated Apr. 23, 1954, and May 28, 1954. 

On Apr. 2, 1954, the wife left the matrimonial home and on her complaint 
that the husband had been guilty of persistent cruelty towards her the justice 
issued a summons against the husband. On Apr. 23, 1954, the justices dismissed 
the complaint giving as their reasons: 


“This was a complaint heard before the justices on the grounds of 
persistent cruelty, and the summons, after hearing only the wife on oath, was 
dismigsed. The justices were of the opinion that cruelty had not been 
made out, and that the various acts of disagreement between the parties 
had, in many instances, been contributed to by the [wife’s] attitude. No 
physical assaults of a serious nature were provided to the satisfaction of the 
justices; and in any verbal disagreement the wife proved to be the equal 
of the husband, as elicited in cross examination. Having carefully considered 
all aspects of the wife’s evidence, the justices did not feel the husband had 
to repudiate, on oath, the complaint laid against him, and accordingly the 
gummons was dismissed.” 


On May 11, 1954, the justices issued a further summons against the husband on 
the wife’s complaints that he had resented her and had wilfully neglected to 
provide reasonable maintenance for her. On May 28, 1954, the justices dismissed 
the complaint giving as their reasons: 


“Counsel for the wife indicated that, to support her complaint for 
constructive desertion on this day, the wife would rely solely on evidence 
which had already been tendered in previous proceedings at this court on 
Apr. 23, 1954, which summons was dismissed by this court on that date. 
Following a preliminary legal argument, in the course of which we were asked 
to consider the following cases: Pike v. Pike (1); Bright v. Bright (2); 
Hill v. Hill (3); Foster v. Foster (4); we ruled against such evidence being 
admitted. Therefore, upon the wife tendering such evidence in her examina- 
tion in chief, the husband objected and we upheld the objection. In view of 
our ruling, the wife was not in a position to give any evidence which could 
be accepted as admissible to support her contention, and we therefore 
dismissed the summons.” 

) [1953] 1 All E.R. 232. 
(2) 117 TP. 529; [1953] 2 All E.R. 939. 


(3) 118 J.P. 163; [1954] 1 All E.R. 491; [1954] P. 291. 
(4) 117 5B. 377; [1953] 2 All E.R. 518. 
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The wife appealed against both of the justices’ decisions. The Divisional 
Court held that the justices had dismissed the charge of persistent cruelty on the 
merits of the case, and, accordingly, dismissed that appeal. This report deals 
with the appeal against the dismissal on May 28, 1954, of the charges of desertion 
and wilful neglect to maintain. 


R. W. Vick for the wife. 
G. J. Shindler for the husband. 


LORD MERRIMAN, P., stated the facts and continued: I am anxious 
to avoid any expression of opinion about thc merits of this case, but I am firmly 
of opinion that the submission to the justices by counsel for the husband came 
too soon, and that the decision of the justices to hear no further evidence, or, 
indeed, to admit neither the note dated Mar. 27, nor any other evidence relating 
to expulsive words as the cause of the wife leaving home, was wrong, because 
it was premature. In my opinion the course the justices adopted was wrong, 
and there is no escape from our ordering a re-hearing of the wife’s charges of 
desertion and wilful neglect to maintain. 

It seems to me that in essence the present case is completely covered by a 
decision of this court in Foster v. Foster (1), where the same sort of question arose, 
but in a more complicated form. I do not propose to go through the details of 
that case beyond saying that instead of the same petty sessional division being 
concerned with the affairs of the spouses, the wife had failed in a charge of 
cruelty before the Dorking justices and had succeeded in a charge of desertion 
before the Sutton justices, and that there was unquestionably an overlap, which 
very often occurs, between allegations in support of a charge of cruelty and 
allegations in support of a charge of desertion. It is true to say that when that 
case came before the Sutton justices there was no formal pleading of estoppel. 
In courts of summary jurisdiction there is not such a formal plea of the issue, in 
my experience, as would have to be raised in the High Court. When the 
case came before us, we did treat the matter, on the principle that we were bound 
to deal with anything with which the justices ought to have dealt, as if the plea 
of estoppel had formally been raised, and I am going to read a passage from my 
own judgment, with which CoLLInewoop, J., although he added considerations 
of his own, expressly agreed. Dealing with the question of estoppel, I said: 

“If the case before the Sutton justices had been an attempt to make a 
fresh charge of persistent cruelty by including in the course of conduct 
relied on an alleged incident of Aug. 28, the day before her complaint to 
the Dorking justices, I should be inclined to hold that she was estopped 
from re-opening that charge.” 

In so far as WitimeER, J., in Bright v. Bright (2) held that estoppel operated 
against an attempt to introduce into the course of conduct something of the 
same nature as that which had been put forward before but which had not been 
introduced on the former occasion, I respectfully agree, as this passage shows. 
Then I go on (ibid.): 

“Obviously, the mere fact that there was better and more detailed 
evidence, supported by independent witnesses of that incident, would be 
irrelevant. But at Dorking there was no charge of desertion on Sept. 4, 
before the court. It is true that, whether by amendment of the summons 
after she had left home or by the issue of a fresh summons returnable at the 


(1) 117 J.P. 377; [1953] 2 All E.R. 518. 
(2) 117 J.P. 529; [1953] 2 All E.R. 939. 
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same time, all of which is a mere matter of machinery, a charge of desertion 
could have been made before the Dorking justices on Sept. 17, but, in my 
opinion, the wife was not bound to put the charge of desertion before the 
Dorking justices under the penalty of being estopped from afterwards 
alleging that she had been deserted before the date of that hearing. I think, 
perhaps, the matter can best be tested by supposing, for the sake of argument, 
that those steps had been taken, and that there had been before the justices 
at Dorking on Sept. 17 both a charge of cruelty up to Aug. 29 and a charge 
of desertion from Sept. 4. Would the Dorking justices, having found 
that the charge of cruelty had not been proved, have been bound to dismiss 
the charge of desertion because it was an attempt to build up a charge of 
constructive desertion by what was really a case of unproved cruelty ? 
In my opinion, they would not, because of the evidence which, I am 
assuming for the purposes of the argument, the wife would have given, as 
she gave at Sutton, about the husband telling her that he had finished 
with her... ” . 


Mutatis mutandis, those observations, even if obiter in relation to Foster v- 
Foster (1), though I think, in fact, that they went to the root of that decision, 
apply a fortiori to the present case, because on Apr. 23, 1954, the wife did give 
the evidence about these expulsive notes, and, in particular, the one dated Mar. 27, 
which was five or six days before she left, and the repetition of it which she 
expressed in the words: 


“He kept on saying ‘ pack your bags and get out ’ I thought it was not 
any good going on like this so I left.” 

It is said that the fact that that evidence was given on the first occasion 
[Apr. 23, 1954] operates as an estoppel per rem judicatam on the charge of 
constructive desertion. In my opinion, that evidence was given as part of the 
background, and, in so far as it was specifically directed to any issue, was directed 
to the possible effect on her health. It is said that because the justices dismissed 
her case [on Apr. 23, 1954], they must have rejected that evidence. I am unable 
to agree. The fact that the notes were in the husband’s own writing was never 
challenged, so that it was impossible for the justices to have rejected that 
evidence. Furthermore, it does not in the least follow from their rejection of her 
charge of persistent cruelty in which these notes were put in incidentally, or 
even with reference to the aspect of health, that they disbelieved her evidence 
on this point. That would be sheer speculation. The way to test that was to 
let the charge of desertion be heard and await their finding about these notes in 
connection with that charge. The present is one of those unfortunate cases where 
both the advocates and the court struck too soon, with the result that the case 
was never heard. 

It is said that Foster v. Foster (1) has been distinguished and criticised by 
Wu..Mer, J., in Bright v. Bright (2). 1 venture to observe that in so far as there 
is a difference between the two cases, and the principles on which they are 
decided, this court, as, indeed, WmuimeEr, J., is bound by the decision in Foster v. 
Foster (1) if it is applicable. I do not propose to go in detail through the matters 
which were used in connection with the charge of cruelty in Bright v. Bright (2) 
which had been dismissed by Mr. Commissioner Busm Jamzs, Q.C., and the 
particulars which were given in support of the charge of desertion, save one only. 
It appears that one of the new allegations which had not been included in the 
dismissed petition for cruelty was an allegation in para. 13: 


(1) 117 J.P. 377; [1953] 2 All E.R. 518. 
(2) 117 J.P. 529; [1953] 2 All E.R. 939. 
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“That between the years 1927 and 1930 at the White House, Freetown 
. . . the [husband] frequently told the [wife] that he no longer wanted her 
and wished that she would go,” 


If that allegation had been dealt with on the ground that it could not fairly be 
taken to be expulsive conduct, that would be one thing; ruling it out as 
inadmissible, in spite of the fact that it had not been, though it ought to have 
been, put before the court on the charge of cruelty, is another thing. WILLMER, J., 
said : 

“* In the result, I hold that so far as this petition raises the same allegations 
as those put forward in the previous petition for cruelty the wife is estopped 
from reiterating those allegations in support of her plea of constructive 
desertion. That decision covers para. 14, para. 15 and para. 17, which, as I 
pointed out, are paragraphs reiterating matters which formed the subject of 
specific allegations and specific findings in the previous case. With regard to 
. . . para. 13, which raise[s] matters not specifically raised in the previous 
proceedings, it is clear to me that these allegations are all allegations which 
could well have been made as part of the cruelty case which was then sought 
to be set up; indeed, one could go further, and say, from experience of this 
court, that each of them is of the type commonly raised in almost every 
cruelty case that comes before this court.” 

And then the learned judge says that that brings it within the passage in Lorp 
SHaw’s opinion in Hoystead v. Taxation Comr. (1) ({[1926] A.C. at p. 170) 
which had been cited in full in support of the proposition that estoppel relates not 
only to acts which actually were raised and decided, but to anything which ought 
to have been raised and was not raised, deliberately or otherwise, on the occasion 
before. In so far as that lays down that because, in the course of the hearing of a 
charge of cruelty, matters may emerge or even be particularised suggesting that 
the husband wishes or has plainly told the wife to clear out, the dismissal of the 
cruelty charge operates as an estoppel from using that class of evidence in support 
of a charge of constructive desertion, I respectfully disagree. If that is the 
purport of that paragraph, as I think it is, I think that it conflicts essentially, 
though the details of the cases are different, from the decision of this court in 
Foster v. Foster (2), and I am not prepared to accept it. 

We have been referred to the decision of Davigs, J., in Hill v. Hill (3), which it 
was suggested showed that in similar circumstances a spouse in answer to a charge 
of constructive desertion or desertion was not allowed to plead as justification 
matters which had been dismissed on a substantive charge of cruelty, and it was 
attempted to suggest that that excluded and prevented the respondent, so to 
speak, from saying that the spouse making the charge of desertion had consented 
to the separation. In fact, the case did nothing of the sort, because it is clear 
from the concluding passage of the judgment that so far from the issue being 
regarded as inadmissible the learned judge very rightly admitted it, heard it, and 
decided that there was no evidence to support the allegation of consent. For 
those reasons, whatever the merits of this charge of desertion may be, I think it 

“must be tried, and that this appeal must be allowed. 


KARMINSKI, J.: I agree. The principle established by this court in Foster 
v. Foster (2) is binding on us, and the only difficulty which I have encountered has 
been caused by some observations made by WittmeEr, J., in Bright v. Bright (4) 
(1) [1926] A.C. 155. 
(2) 117 J.P. 377; [1953] 2 All E.R. 518. 
(3) 118 J.P. 163; [1954] 1 All E.R. 491; [1954] P. 291. 
(4) 117 J.P. 529; [1953] 2 All E.R. 939. 





Justice of the Peace and Local Government Review Reports, December 25, 1954. 


554 JUSTICE OF THE PEACE AND Vol. 


to which Lonp Mzrrman, P., has already referred. I do not desire to read again 
the passage in Foster y. Foster (1). Co~tiinewoopn, J., said: 


“I agree with Lorp Merrman, P., that this is not a question of res 
judicata. It is not estoppel, because the issue before the Sutton justices was 
an issue different from that before the Dorking justices.” 


The facts which this court had to consider in Foster v. Foster (1) were, of 

urse, different from those in the present case, but the principle, as I understand 
it, is common to both. In Bright v. Bright (2) Witmer, J., was dealing with 
different and, indeed, unusual circumstances. In that case there had been a 
long history of litigation between the parties, and the first complaint of cruelty 
made by the wife went back as far as 1913, almost precisely forty years before 
Wuumer, J., had to deal with what I may colloquially call the last 
round in the litigation. In the course of his judgment on the wife’s case of simple 
desertion the learned judge pointed out that the petition was launched some 
twenty-two years after some of the events complained of. Lorp MErrmany, P., 
has referred to the difficulties which may have been caused by some of the 
language used by Wriimer, J. I do not desire to read the passage again, 
and I would say at once that I agree with my Lord that, if Wmimer, J., meant 
that the dismissal of a cruelty charge in effect operated to estop the wife 
from using any of the same facts as evidence of desertion, then that is in flat 
contradiction of the decision of this court in Foster v. Foster (1). I agree with 
my Lord that that is a possible construction of what Wiiimer, J., said. I 
do not think, however, it is necessarily the only construction. I observe with 
interest, and, if I may say so, with sympathy, that the judgment of Witmer, J., 
came, after a hearing of several days, on July 31, 1953. As he pointed out in his 
judgment, he was naturally anxious to dispose of a matter in which a number of 
witnesses had been brought from West Africa, and one can well understand that, 
however he might have preferred to reserve his judgment, he felt himself unable 
to do so over the long vacation. I think a possible explanation is that the passage 
which my Lord has read does not necessarily express exactly what the learned 
judge had in mind. However, I am satisfied, as I have already said, that the 
principle applicable here is precisely that laid down by this court in Foster v. 
Foster (1). In the present case the justices, on a submission made by counsel for 
the husband, ruled against evidence of the wife being admitted, and, as they 
put it: 

“Upon the wife tendering such evidence in her examination in chief 
the husband objected and we upheld the objection.” 


The precise reason for the justices upholding the objection is not very apparent, 
since they go on to say: 
“In view of our ruling, the wife was not in a position to give any evidence 
which could be accepted as admissible to support her contention, and we 
therefore dismissed the summons.” 


That last sentence, as I understand it, is a reiteration of, if not a reason for, their 
rejection of the wife’s tendered evidence. 

In the result, I think the position in the present case is that the wife has not 
been able to put forward her complaint of desertion or, with it, a complaint of 
wilful neglect to provide reasonable maintenance, but that the justices shut 
her out on the threshold of the hearing of her complaint. What her merits are 


(1) 117 J.P. 377; [1953] 2 All E.R. 518. 
(2) 117 J.P. 529; [1953] 2 All E.R. 939. 
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I do not know and cannot tell, but I agree that they must at least be investigated 
and that this case must be remitted for a re-hearing. 
Case remitted. 


Solicitors: R. Crane (for the wife); Craigen, Hicks & Co. for the husband). 
G.F.L.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., LYNSKEY AND PARKER, JJ.) 
October 13, 1954 
McDOWELL v. MAGUIRE 


Music—Premises kept or used for public music—Bar of public house—Platform 
with lighting and microphone—Performers not paid—Provision of drinks 
by audience—London County Council (General Powers) Act, 1915, s. 16 (1). 

The saloon bar of a public house was fitted with a raised platform, a microphone, 
footlights, and top lighting, and on three occasions friends and customers of the 
licensee played on musical instruments provided by him and sang, on two of the 
occasions the performers being clad in coloured blazers provided by the licensee. 
The performers were not paid by the licensee and were under no obligation to play 
for any particular time or at all, and no money was collected for them from the cus- 
tomers in the bar, but the customers from time to time provided drinks for them. 

HELD: the premises wore ky or used”’ for public music within s. 16 (1) of the 
London County Council ( Powers) Act, 1915, and, as the licensee had not 
obtained from the council a licence for that purpose, he was guilty of an offence 
under the sub-section 

Brearley v. Morley (1899) (63 J.P. 582) distinguished. 

CasE Stated by a metropolitan magistrate. 

On Dec. 31, 1953, three informations were preferred on behalf of the London 
County Council by the appellant, Robert McDowell, against the respondent, 
Eric George Radley Maguire, alleging that on Sept. 26, Nov. 7, and Nov. 14, 
1953, premises known as the Temple Bar Public House, 286, Walworth Road, 
in the county of London, were used for public music without a licence for such 
purpose first obtained from the London County Council, and that in each case the 
respondent, being the person rated as occupier of the premises, became liable to 
the penalty provided by s. 16 of the London County Council (General Powers) 
Act, 1915, as amended by s. 55 of the London County Council (General Powers) 
Act, 1935. 

The magistrate found that at all material times the respondent was the licensee 
of the Temple Bar Public House, and was, jointly with his wife, the rated occupier 
thereof. He held no licence from the London County Council in relation to the 
premises for public music. At a!l material times the saloon bar of the public 
house was fitted with a raised platform, microphone and loudspeaker amplifica- 
tion, footlights, and coloured top lighting. On Sept 26, 1953, at 10.10 p.m. 
three men and one woman pianist (who also sang into the microphone) were 
playing as an orchestra upon the raised platform. The musical instruments used 
were a piano, an accordion, a double bass, and drums with cymbals. On Nov. 7 
and 14, 1953, from 8 p.m. to 10.30 p.m. four men were similarly playing as an 
orchestra. They were the same men on both days and used the instruments 
mentioned above. On all the three material days the men performing in the 
orchestra were identically dressed in grey trousers, maroon blazers, white shirte, 
and maroon bow ties. The instruments (with the exception of the double bass)— 
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namely, the piano, accordion, and drums and cymbals, belonged to and were 
provided by the respondent, as also were the blazers. 

On Nov. 7 and 14 the orchestra played continuously from 8 p.m. until 
9.30 p.m. when the members thereof had a short interval. During the time 
mentioned the orchestra played many vocal items during which one or more of its 
members sang into the microphone. After the said short interval on Nov. 7 the 
orchestra continued its performance as before, but on Nov. 14, just before closing 
time, the public joined in singing the choruses of specially selected tunes. 

During the aforesaid interval on Nov. 7 and 14 drinks were provided free 
to uhe members of the orchestra by some members of the public. There were 
about a hundred and fifty members of the publi¢ in the saloon bar on Sept. 
26, about three hundred on Nov. 7, and about two hundred and fifty on Nov. 14. 
The pianist on Nov. 7 and 14 was a skilled pianist ; the accordionist was a student 
at the Royal Academy of Music who was not allowed to accept remuneration ; 
the drummer and double bass player both worked elsewhere during the day— 
as a gunsmith and trolley-bus driver, respectively. All the said players were 
customers of the respondent and friends of the male pianist. The respondent 
made no direct payment to the members of the orchestra, but he gave the male 
pianist, who was a particular friend of his, a small present now and again, on 
occasions such as Christmas. No monetary collections were ever taken from the 
public. The respondent felt that, if a licensee did not give the public a little 
extra by way of entertainment, there would not be a reasonable livelihood 
for him, because trade was at such a low ebb. From time to time the members 
of the orchestra varied. All were friends of the respondent and played for the 
love of music, but all used the blazers and some used the instruments belonging to 
and provided by the respondent. They were in no way employed by him, and 
were quite free to come and go as they liked and to play for as long or as short 
a time as they pleased subject to licensing hours. There was no obligation on 
any of them to play at all. 

It was contended on behalf of the appellant that, even though the members of 
the orchestra might vary and might not be paid as an orchestra, nevertheless the 
premises were being used for public music. It was contended on behalf of the 
respondent that the fact that customers of the respondent played together from 
time to time did not amount to the necessary “ user ”’ of the premises by the 
respondent, and that, although the respondent provided some of the instruments 
and the blazers, platform and footlights, he did not provide the music and that 
the providing of these things did not take this case out of the principle laid 
down in Brearley v. Morley (1). 

The magistrate, being of opinion that the facts disclosed raised some doubt 
whether the premises were “ used ” or kept for public music within the terms of 
s. 16 of the London County Council (General Powers) Act, 1915, and s. 55 (2) 
of the London County Council (General Powers) Act, 1935, resolved that doubt 
in favour of the respondent and dismissed the said three informations. He 
stated that he was influenced by the following facts : (i) the provision of the 
music was subject to no control by the respondent ; (ii) the music was provided by 
customers and friends of the respondent; (iii) the evidence appeared to show that 
these persons played at week-ends only. 

The question on which the opinion of the court was desired was whether the 
magistrate came to a correct determination and decision in point of law. 


Paul Wrightson for the appellant. 
7. Springer for the respondent. 


(1) 63 J.P. 582; [1899] 2 Q.B. 121. 





Justice of the Peace and Local Government Review Reports, December 25, 1954. 


118 LOCAL GOVERNMENT REVIEW REPORTS 557 


LORD GODDARD, C.J.: Under the London County Council (General 
Powers) Act, 1915, it is provided in s. 16 (1) that: 


“in the event of any such premises being kept or used for public dancing 
singing music or other public entertainment of the like kind without a licence 
for such purposes first obtained from the council the person keeping or rated 
as occupier of the same shall be liable on summary conviction to a penalty 
not exceeding £106". 

That Act was strengthened to some extent by the Act of 1953, where it is com- 
pendiously stated that an offence is committed even if there is only one 
performance. 

The magistrate finds that this public house was really fitted up in some respects 
as a concert hall. A stage was provided with footlights, top-lights, and so forth, 
loud-speakers, microphones, and apparatus of that sort, and the respondent pro- 
vided instruments for an orchestra—a piano, an accordion, drums and cymbals— 
and he also provided costumes for the party who liked to play. The party who 
played were customers of the house—men and a girl who came to the house and 
formed a concert party. The respondent did not actually pay them because, I 
dare say, they did it for the fun of the thing, and I dare say also that the‘audience 
supplied them with drinks. That was done habitually, and it seems to me impos- 
sible to say that in those circumstances the place was not kept for public 
entertainment. If there was any doubt about it, the Case finds that : 


“The respondent felt that, if a licensee did not give the public a little 
extra by way of entertainment, there would not be a reasonable livelihood 
for him, because trade was at such a low ebb ”’. 


In other words, he did this to attract custom to his house ; he is giving public 
entertainment to attract the public to the house. 

The only reason why the magistrate dismissed the summons was because of 
Brearley v. Morley (1), but that was a different case. There a licensee had in the 
public room of his house a piano on which customers played for their amusement 
and that of those in the room. The licensee did not pay or encourage the per- 
formers, and this court held that he did not provide music. In the present case, 
I think the landlord clearly did provide the music, and, therefore, the magistrate 
ought to have convicted. The case, therefore, must go back to the magistrate 
with an intimation that on the facts found there must be a conviction. 


LYNSKEY, J.: I agree. 


PARKER, J. : I agree. Appeal allowed. 


Solicitors: J. G. Barr, Solicitor, London County Council, for appellant ; 


Marson & Toulmin, for respondent. 
G.F.L.B. 


(1) 63 J.P. 582; [1899] 2 Q.B. 121. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., LyNskKEY AND OrMEROD, JJ.) 
October 20, 1954 
CORDING v. HALSE 


Road Traffic—Motor lorry—Wooden container affixed to platform—Unladen 
weight to include body—** Alternative body "—Road Traffic Act, 1930 (20 and 
21 Geo. 5, c. 43), 8. 26—Motor Vehicles (Construction and Use) Regulations, 
1951 (SJ. 1951, No. 2101), reg. 61, reg. 63 (2), reg. 101. 

A motor lorry, which had a flat wooden platform extending behind the driver's 
cab, had affixed to the platform a large wooden box-like container by means of 
six adjustable wing nuts and bolts. The presence of the container enabled the lorry 
to be used for carrying cattle, which could not otherwise be carried on the lorry. 
The container was useless for the carriage of cattle or anything else unless placed 
on some existing base or platform. When the lorry was used for the conveyance 
of animals, the container would be necessary to, or ordinarily used with, the lorry, 
but it was not ordinarily used for purposes a flat base or low-sided body. 
The unladen weight of the lorry without the container was under three tons, but 
with the container it was in excess of three tons. By s. 26 of the Road Traffic Act, 
1930, the unladen weight of a vehicle is inclusive of the body, and, where 
alternative bodies are used, the heavier is taken. Justices convicted the appel- 
lant on informations c ing him with failing to cause the unladen weight and 
maximum permitted of the lorry to be marked on it, contrary to reg. 61 
and reg. 101 of the Motor Vehicles (Construction and Use) Regulations, 1951, and 
with permitting the use of a vehicle which did not display a speed limit disc contrary 
to reg. 63 and reg. 101. Such markings and dise were required only in the use of a 

‘heavy motor car”, i.e., one which weighed unladen more than three tons. 

HELD: that to constitute an “ alternative body ” for the purpose of s. 26 it was 
not sufficient that something such as a container should merely be added to the 
body of the vehicle, and, refore, the weight of the container was not to be 
included in computing the weight of the lorry (which, consequently, was not a 
“heavy motor car ”’), and no offence had been committed 

M’Cowan v. Stewart (1936 S.C, (J.) 36) followed. 

Per curiam: In an information in such a case the vehicle in question should be 


alleged to be a heavy motor car. 

Case Statep by Somerset justices. 

On Dec. 22, 1953, the respondent, Charles Westbrook Halse, an inspector of 
police, preferred two informations against the appellant, Reginald Sampson 
Cording, charging that (i) he failed to have prescribed markings on a motor lorry 
contrary to the Motor Vehicles (Construction and Use) Regulations, 1951 (8.L., 
1951, No. 2101), reg. 61 and reg. 101, in that, on Nov. 17, 1953, he, being the 
owner of a motor lorry being used on the main Bristol Road at Puriton, failed to 
cause the unladen weight of the vehicle and the maximum speed at which it 
might be driven when not drawing a trailer to be painted or otherwise plainly 
marked on some conspicuous place on the left or near-side of the vehicle, (ii) he 
permitted the use of a motor vehicle not displaying a speed limit dise contrary 
to the Motor Vehicles (Construction and Use) Regulations, 1951, reg. 63 and 
reg. 101, in that, on Nov. 17, 1953, he permitted the use of a motor lorry to 
which the regulations applied, on the main Bristol Road at Puriton, on which 
there was not exhibited in a conspicuous position at the rear thereof a dise of 
not less than eight inches in diameter displaying thereon the number “ 20”, 
which complied in all respects with the requirements of reg. 63. The informa- 
tions were heard on Apr. 30, 1954, at a court of summary jurisdiction sitting at 
Bridgwater and the following facts were found. The appellant was the owner 
of a Commer motor lorry, constructed or adapted for use only for the conveyance 
of goods or burden, which, on Nov. 17, 1953, was being used with his authority 
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and permission on the main Bristol Road at Puriton. There was no trailer. 
All the wheels were fitted with pneumatic tyres. At the time of such user there 
‘was not painted or otherwise marked anywhere on the lorry the unladen weight 
thereof or the maximum speed at which it might be driven when not drawing a 
trailer, nor was there exhibited anywhere on the lorry a disc displaying the 
number “‘ 20”. Attached to the base of the lorry was a container. The unladen 
weight of the lorry without the container was under three tons, but in excess of 
two and a half tons, while the unladen weight with the container was in excess of 
three tons. The lorry without the container consisted of the usual cab for the 
driver and his mate, and a base including a large flat wooden platform extended 
behind the cab. At the cab end of the platform there was a board about one 
foot nine inches high extending the width of the platform, which would partially 
prevent goods on the platform from coming into contact with the back of the 
cab, and also could be used to secure sideboards to the platform when the lorry 
was used as a drop-side vehicle. On the edges of the platform there were cleats 
or other facilities for fastening ropes, and for attaching such sideboards. This 
platform, without the container or sideboards, was suitable for conveying bulky 
solid loads, such as bags of cement, lime or trusses of hay or straw. With the 
sideboards and tailboard attached to the platform, the lorry could be used for 
the conveyance of loose materials, such as sand, gravel or coal. The container 
was a large wooden box-like article with two sides, two ends, a roof or covering, 
and a floor or base. At the material time it was rested on the platform and 
affixed or attached thereto by means of six wing nuts and bolts, three on each 
side of the lorry. When so placed on the platform, the container occupied very 
nearly the whole of the space thereon, the superficial area of its floor or base 
being only slightly less than the superficial area of the platform. The presence 
of the container enabled the lorry to be used for carrying cattle, which could not 
otherwise be carried. The only structural connection between the container 
and the platform was the six adjustable wing nuts and bolts. The container 
would be useless for the carriage of cattle or anything else, unless placed on 
some existing base or platform. If and when the lorry was being used, or about 
to be used, or had recently been used, for the conveyance of cattle or animals of 
any description, the container would be necessary to, or ordinarily used with, 
the lorry. Conversely, when the lorry was being used for purposes requiring 
a flat base or low-sided body, the presence of the container would not be necessary, 
or ordinarily used. The lorry’s road fund licence showed its unladen weight to be 
under three tons. 

It was contended on behalf of the appellant that offences were only committed 
if, at the time of the user, the lorry was a heavy motor car, and that, at the 
material time, the lorry was not a heavy motor car. The container was some- 
thing necessary to, or ordinarily used with, the lorry when working on a road. 
The real issue was whether or not the container was an “ alternative body ”’. 
In itself, the container was not a “ body ” at all, and it was not an “ alternative 
body ”’ since it was merely something placed on, and made fast to, the existing 
body of the lorry, and merely superimposed on such existing body. It was 
contended on behalf of the respondent that, at the time of the user, the lorry was 
a “heavy motor car”. The container was a part of the lorry and, as such, 
fell within the term “ all parts ” used in the Road Traffic Act, 1930, s. 26. In 
connection with the use of the lorry for the conveyance of cattle, the use of the 
container would be ordinary, or necessary, when working on a road, avd the 
question would arise why it was there, if it were not necessary. The container 
could not be regarded as loose equipment within the meaning of the Road Traffic 
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Act, 1930, s. 26, having regard to the ruling in Lowe v. Stone (1). If the container 
were not part of the lorry, then, in the cireumstances, it comprised the body 
of the lorry, or was an alternative body. One purpose of the Road Traffic 
Act, 1930, and of the regulations in question was to ensure that vehicles 
travelled at such a speed that would, having regard to their own weight and the 
weight of the load they carried, ensure reasonable safety, by adequate braking 
power or otherwise, for other road users, vehicular or pedestrian, and that the 
road surface was left reasonably undamaged. That factor should be borne in 
mind when construing their provisions. 

The justices were of opinion that the container was an alternative body to 
the lorry and that, when used for carrying cattle or livestock, the container, as 
such alternative body, was necessary to, or ordinarily used with, the lorry within 
the meaning of the Road Traffic Act, 1930, s. 26. Therefore, the weight of the 
container must be included in the computation of the weight of the lorry, and, 
as the combined weight exceeded three tons, the lorry was a “‘ heavy motor car ”’. 
Accordingly, the justices convicted the appellant who now appealed. 


M. A. B. King-Hamilton, Q.C., and J. C. D. Harington for the appellant. 
R. Hughes for the respondent. 


LORD GODDARD, C.J. : This is a Case stated by justices for the petty 
sessional division of Bridgwater in Somerset, before whom the appellant was 
summoned for failing to have prescribed markings on a motor lorry contrary to 
certain regulations. The markings which the regulations require, if it is a motor 
lorry to which the regulations apply, are the markings of the unladen weight and 
the speed at which it might be driven. The appellant was also summoned for 
permitting the use of a motor vehicle which did not display by means of a disc 
a speed limit contrary to certain regulations. I will say a word at the end of 
my judgment about the informations in this case, which, in substance, turned 
entirely on whether the motor lorry was a heavy motor car because, unless it was a 
heavy motor car, it did not have to bear the markings or the disc, and if it was, 
it was bound to carry those markings and display the disc. 

The case turns almost entirely on s. 26 of the Road Traffic Act, 1930, which 
provides : 


“For the purposes of this Part of this Act, and of any other enactment 
relating to the use of motor vehicles on roads, the weight unladen of any 
vehicle shall be taken to be the weight of the vehicle inclusive of the body 
and all parts (the heavier being taken where alternative bodies or parts are 
used) which are necessary to or ordinarily used with the vehicle when 
working on a road, but exclusive of the weight of water, fuel or accumulators 
used for the purpose of the supply of power for the propulsion of the vehicle, 
and of loose tools and loose equipment.” 


The justices convicted. I can very well understand the view the justices 
took, and, if I did not think it was my duty in this case to follow some cases in 
the Court of Justiciary in Scotland, for reasons which I will also explain, I 
should have found as the justices found. [His Lorpsurp stated the facts and 
continued :| The whole question which the justices had to decide was whether 
or not they should, on those facts, find that they must take into account in 
weighing the vehicle the heavier weight where alternative bodies are used, and 
they held that the container was an alternative body. 

When the Case was first read, I confess that my mind went exactly with the 


(1) 113 J.P. 59; [1948] 2 All E.R. 1076. 
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views of the justices. I thought that if a lorry is at one time used simply as a flat 
open lorry, and on other occasions used to carry cattle and, in order to make the 
lorry fit to carry cattle a container must be put on to the lorry, altering its whole 
appearance, then anybody might consider that that was just the sort of thing 
the Act was dealing with when it talked about alternative bodies. And I 
thought that this might be so especially in view of the object of this provision 
in the Road Traffic Act, 1930, which is for the protection of the roads. The 
difficulty, however, is this. In 1936, this very point came before the Court 
of Justiciary in Scotland. I do not need to read the facts of M’Cowan v. 
Stewart (1), but that case is indistinguishable in any material respect from the 
present case. The only difference there was that the receptacle was fixed to the 
lorry by means of ropes, and in this case it was fixed by means of nuts. In that 
case, which was heard before a full Bench—seven Lords of Justiciary were sitting 
—the court, by a majority of six to one, put a very strict construction on the 
word “ alternative ’’, and held that a body was not an alternative body merely 
because something was added to the body, and, therefore, that there was no 
breach of the section when the lorry was used with the receptacle on it. There 
does seem to have been a case in England which is unreported, which was referred 
to by the Lord Justice-General (LoRpD NorMAND) in his judgment, Hodge v. 
Haydon (2), which was heard in this court in November, 1924. He distinguished 
Hodge v. Haydon (2) from M’Cowan v. Stewart (1) by saying that Hodge v. 
Haydon (2) was decided as a pure question of faet, but it is very difficult to say 
that this case differs in any material respect from M’Cowan v. Stewart (1). It is 
true that, in 1940, another case raising the same point, Mackie v. Waugh (3), 
came before the other Division of the Court of Justiciary, presided over by the 
Lord Justice-Clerk (Lorp ArrcHtson) and that court held that they were bound 
by the previous decision, although the three Lords of Justiciary who heard the 
subsequent case indicated pretty clearly that they did not agree with the decision 
but felt bound by it. 

Meanwhile, Parliament may be said to have taken a hand in this matter 
because, in 1937, the year after M’Cowan v. Stewart (1) was decided, they passed 
a section in the Finance Act, 1937 (s. 7), which amended sched. II to the Finance 
Act, 1920, and they used these words: 


‘For the purpose of para. 5 of sched. II to the Finance Act, 1920, the 
unladen weight of a goods vehicle shall be taken to include the weight of 
any receptacle, being an additional body, placed on the vehicle for the 
purpose of the carriage of goods or burden of any description, if any goods 
or burden are loaded into, carried in and unloaded from the receptacle 
without the receptacle being removed from the vehicle . . .” 


It seems to me that Parliament must have regarded M’Cowan v. Stewart (1) as 
rightly decided, or at any rate that it was a decision with which Parliament was 
not prepared to interfere, and that they then passed s. 7 of the Finance Act, 
1937, to make it clear that, if those circumstances occurred and a vehicle of that 
nature was used with a receptacle, it was to bear a higher rate of duty. That is 
only an excise provision, however, and only deals with duty and does not deal 
with the question whether an offence has been committed under s. 26 of the Road 
Traffic Act, 1930. 

It is very desirable that, with statutes of this nature, the same interpretation 
should be given on either side of the Border. It would be very unfortunate to 

(1) 1936 8.C. (J.) 36. 


2) (Nov. 13, 1924). Unreported. 
(3) 1940 S.C. (J.) 49. 
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have, on a similar set of facts, a conviction in England and no conviction in 
Scotland, or vice versa, and, in this class of case dealing with this class of subject- 
matter, this court always tries to follow the decisions of the Court of Session if 
they can, and I think the Court of Session always pays the same respect to 
decisions in this country, so that one may get uniformity, which is certainly 
very desirable. If this case had come before me in 1936 before the case in the 
Court of Justiciary was decided, I should have been very much inclined to take 
the view which the justices took here. Since, however, the Court of Justiciary 
decided as they did, and Parliament has obviously, as it seems to me, accepted 
that decision, but for finance purposes has cleared up the matter by using the 
word “ additional ” instead of “‘ alternative "’, I think that we must hold that the 
facts disclosed in this case do not amount to an offence against s. 26, and, for 
those reasons, with some reluctance, I feel that this appeal must be allowed. 
It is a matter for the Minister of Transport to consider whether an alteration 
of the law is desirable, and, if so, to ask Parliament for it. 

I only want to say one other word, and that is that, in any future case of this 
nature, I hope that more thought and care will be taken with the drafting of the 
informations. At first, it looked as if we should have to refuse to hear this case 
on the ground that the informations disclosed no case. The main information 
simply said: 

“ Failing to have prescribed markings on a motor lorry contrary to reg. 61 
and reg. 101 of the Motor Vehicles (Construction and Use) Regulations.” 


There was no allegation that it was a heavy motor car, which, of course, ought to 


have been alleged, because it is only a heavy motor car which requires such 
markings. The court allowed the case to proceed because no point was taken 
below, and because we thought that the reference to the regulations just saved 
the position; but it is not the way to draft informations because, if the case goes 
to appeal, the information has to be carefully reproduced in the conviction so that 
it discloses an offence on the face of it. 

For the reasons I have given, I think that this appeal must be allowed. 


LYNSKEY, J.: I agree. 


ORMEROD, J.: I agree. 
Appeal allowed. 
Solicitors: Baileys, Shaw & Gillett, agents for Tozers, Dawlish (for the appel- 
lant); Rashleigh & Co., agents for Alms & Young, Taunton (for the respondent). 
T.R.F.B. 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp Merriman, P., anp KaRMINSEI, J.) 
Oct. 28, 1954 
JONES v. JONES 


Husband and Wife—Maintenance—Defence—Reasonable beli:{ in wife’s adultery— 
Need for notice and particulars. 

Where in answer to a complaint on an application for maintenance made by the 
wife under the Summary Jurisdiction (Separation and Maintenance) Acts, 1895 to 
1949, the husband asserts that he reasonably believes that she has committed 
adultery, although he does not assert that she has committed adultery, pores and 
part: notice of the substance of his assertion should be given to the wife. 

Appeat by the wife against an order of the Flintshire justices dated July 6, 
1954. 

On June 29, 1954, a summons was issued against the husband on the wife’s 
complaint that on and before that date he had been guilty of wilful neglect to 
provide reasonable maintenance for her. At the hearing of the complaint the 
wife was cross-examined as to her relationships with certain other men over the 
previous fourteen years, and the husband produced a note dated Apr. 27, 1954, 
written by the wife in which it appeared that there had been a quarrel between 
her and the husband the night before and she stated: 

“You told me to clear out and I have now cleared out. I know [H.D.] 
wants a housekeeper and that is where I am going.” 
It was not disputed that she went to H.D.’s house on that date and had remained 
there until the date of the hearing. The justices dismissed the complaint, giving 
as their reason that they 
“‘ accept the husband’s evidence that the wife’s conduct induced a bona fide 
reasonable belief in the wife’s adultery.” 

The wife appealed. 

H. E. Hoosen for the wife. 

R. G. Waterhouse for the husband. 


LORD MERRIMAN, P., in the course of his judgment referred to the 
justices’ reasons and said: The justices’ statement of their reasons for dismissing 
the summons lacks precision. It is only fair to the justices and their clerk to 
say that nobody on either side has asked for any elucidatiun of that statement. 
It was laid down in this court in Broadbent v. Broadbent (1), that it was necessary 
that in any substantive charge of adultery brought against a wife under the 
Summary Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, proper 
and particular notice should be given to her of the substance of the charge. That 
has been a commonplace ever since, and is constantly acted on. It is not 
restricted to cases where the husband is making a substantive complaint of 
adultery, for in Duffield v. Duffield (2) the same principle was expressly extended 
to cases in which the husband was relying on adultery as an answer to the wife’s 
charge, or as vitiating or removing the jurisdiction of the justices to try the 
matter. Even that was not the end of the matter, because, it appears that in 
Frampton v. Frampton (3), this court extended the same principle to a case such 
as the present where, in answer to the charge, the husband does not actually 
assert that adultery has been committed, but puts forward a reasonable belief 

(1) (1927), 43 T.L.R. 186. 


(2) 113 J.P. 308; [1949] 1 All E.R. 1105. 
(3) [1951] W.N. 250. 
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that adultery has been committed. If ever there was wanting an illustration 
of the propriety of that ruling, the present case affords an overwhelming example 
. . . I ought, perhaps, in fairness to say that the only Frampton v. Frampton (1) 
referred to in the index to Stonn’s Justices’ Manvat is one which does not 
directly touch this particular point. Still, even if the soliciters were not aware 
of the direction of this court in that respect, it would have been possible to take 
the ordinary pre@fution to make sure that the other side were not taken by 
surprise, which might be followed by the unnecessary expense of an adjournment ; 
alternatively, it would have been possible to have applied for an adjourn- 
ment, so as te put things on a regular footing, before bringing the case to the 
court... 


KARMINSKI, J.: I agree. The present case is an excellent example 
of the evil against which Frampton v. Frampton (1) was aimed. No notice of 
any kind was given to the wife of the defence that the husband had a reasonable 
belief, based on het conduct, in her adultery, and in the result the real issues in 
the present case were never formulated. The least that the wife’s adviser 
should have beemtold before the summons was heard was the time and place 
of the conduct which had induced the reasonable belief and above all the name 
of the man or men with whom the husband thought she had committed adultery. 
That was not done, though I appreciate that the fault probably lay more with 
the husband himself than with his solicitor, whom he consulted only the night 
before the hearing. Be that as it may, it might have been desirable in the 
present case for the husband’s solicitor to have asked for an adjournment. 
The matter not having been formulated rapidly became a hopeless tangle of 
undefined issues. When the justices gave their reasons they merely said that 
they accepted the husband’s evidence that the wife’s conduct induced a bona fide 
reasonable belief in her adultery. I ask myself: ‘“‘What adultery, and with 
whom?” Havitig asked myself that question, in spite of the excellent argument 
of counsel, I am still unable to answer it. I do not know what the justices 
found, or on what evidence. I agree with Lorp Merrmay, P., that this has 
been a thoroughly unsatisfactory trial. I adopt the words used by Lorp 
MERRIMAN, P., in this court in Frampton v. Frampton (1) ([1951] W.N. at 
p. 250): 

“* This case séems to have gone as wrong as it is possible for a simple case 

to go wrong ffom the very start.” 

My Lord has pointed out that unfortunately Frampton v. Frampton (1) is not 
mentioned in the current volume of Stong’s Justices’ ManvuaL (86th edn.). 
While my Lord was giving his judgment I found that in two other well known 
text-books, RaypEN on Divorce (6th edn.), p. 527, and Latgey on Divorce 
(14th edn.), p. 440, the principle laid down by this court in Frampton v. Frampton 
‘1) is mentioned, 

Case remitted for re-hearing by fresh panel of justices. 

Solicitors: Lovell, Son & Pitfield, agents for Walker, Smith & Way, Chester 
(for the wife); Jaques & Co., agents for Cyril Jones, Son & Williams, Wrexham 
(for the husband). 

G.F.L.B. 
(1) [1951] W.N. 250. 
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